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CASES 

ARGUED    AND    DETERMINED 

IN   THE 

COURT  OF  KING'S  BENCH,         ,8ii. 

IN 

Easter  Term, 

In  the  Fifty-first  Year  of  the  Reign  of  George  III.  1811. 


Sir  Francis  Burdett,  Bart,  against  The  Right  Hon.  Charles 

Abbot,  Speaker  of  the  House  of  Commons.  f  *2  1 

OIR  Francis  Burdett,  Baronet,  complains  of  the  Right  Hon.  To  an  action 

^  Charles  Jhbot,  having  privilege  of  Parliament,  of  a  plea  of  o^t^-espass 
'  f   r  rt  '1  against  the 

trespass,  for  that  the  said  Charles  heretofore,  *to  vs'it,  on  the  6th  Speaker  of  the 

of  Jpril  1810,    and  on   divers  other  days   and  times  betvv^een  house  of  com- 
111  •••         i'i-i-r>  1  nions  tor  for- 

that  day  and  the  day  of  exhibitmg  this  bill,  with  force  and  arms,  cibly,  and, 

&c.  broke  and  entered  a  certain  messuage  of  the  said  Sir  Francis,  ^''^"  theassist- 
1  •  1      P  o     y-<  T-T  o  -1  ^nce  or  armed 

situate  in  the  parish  or  bt.  Lreorge  Jtianover-bquare,  in  the  county  soldiers, 

of  breaking  into 
the  messuage 
of  the  plaintiff  (the  outer  door  being  shut  and  fastened,)  and  arresting  him  there,  and  taking 
him  to  the  Tower  of  London,  and  imprisoning  him  there  ;  it  is  a  legal  justification  and  bar  to 
plead  that  a  parliament  was  held,  which  was  sitting  during  the  period  of  the  trespasses  com- 
plained of";  that  the  plaintiff  was  a  member  of  the  house  of  commons  ;  and  that  the  house 
having  resolved  "  that  a  certain  letter.  Sec.  in  Cobbett's  Weekly  Register,  was  a  libellous  and 
scandalous  paper,  reflecting  on  the  just  rights  and  privileges  of  the  house,  and  that  the  plain- 
tiff, who  had  admitted  that  the  said  letter,  &c.  was  printed  by  his  authority,  had  been  thereby 
guilty  of  a  breach  of  the  privileges  of  that  house ;"  and  having  ordered  that  for  his  said 
offence  he  should  be  committed  to  the  Tower,  and  that  the  Speaker  should  issue  his  warrant 
accordingly  ;  the  defendant,  as  Speaker,  in  execution  of  the  said  order,  issued  his  warrant  to 
the  Serjeant  at  arms,  to  whom  the  execution  of  such  warrant  belonged,  to  arrest  the  plaintiff 
and  commit  him  to  the  custody  of  the  lieutenant  of  the  Tower ;  and  issued  another  warrant  to 
the  lieutenant  of  the  Tower  to  receive  and  detain  the  plaintiff  in  custody  during  the  pleasure 
of  the  house ;  by  virtue  of  which  first  warrant  the  serjeant  at  arms  went  to  the  messuage  of 
the  plaintiff,  where  he  then  was,  to  execute  it ;  and  because  the  outer  door  was  fastened,  and 
he  could  not  enter,  after  audible  notification  of  his  purpose,  and  demand  made  of  admission, 
he,  by  the  assistance  of  the  said  soldiers,  broke  and  entered  the  plaintiff's  messuage,  and  arrest- 
ed and  conveyed  him  to  the  Tower,  where  he  was  received  and  detained  in  custody  under 
the  other  warrant,  by  the  lieutenant  of  the  Tower. 

Vol.  XIV.  B 


CASES  IN  EASTER  TERM 


BURDETT 
against 
Abbot. 


J811.        of  Middlesex^  and  on  one  of  those  days,  to  wit,  on  the  9th  of 
Apjily  in  the  year  aforesaid,  (the  outer  door  of  the  said  messuage 
being  then  and  there  shut  and  fastened,)  with  divers  soldiers  and 
men  armed  with  offensive  weapons,  forcibly  and  wiih  strong 
hands  broke  open  a  certain  window  and  two  window  shutters  of 
and  belonging  to  the  said  messuage  of  the  said  Sir  Francis,  and 
through  the  same  broke  into  and  entered  the  said  messuage,  and 
made  a  great  noise,  disturbance  and  affray  in  the  said  messuage; 
and  with  force  and  arms  made  an  assault  on  the  said  Sir  Francis, 
and  laid  hands  upon  him,  and  forced  and  compelled  him  to  go  from 
and  out  of  his  said  messuage  into  a  certain  public  street  there,  and 
also  then  and  there  forced  and  obliged  him  to  go  into  a  certain 
coach  in,  through  and  along  divers  other  public  streets  and 
highways  to  a  certain  prison  called  the  Tower  of  London,  and 
there  imprisoned  the  said  Sir  Francis,  and  kept  and  detained 
him  in  prison  there,  without  any  reasonable  or  probable  cause 
whatsoever,  for  a  long  space  of  time,  to  wit,  from  thence  hither- 
to ;    contrary  to  the  laws  of  this  realm,  and  against  the  will  of 
the  said  Sir  Francis ,-    whereby  he  the  said  Sir  Francis  during 
all  the  time  aforesaid  was  and  still  is  hindered  from  transacting 
his  lawful  alFaii's,  &c.  to  wit,  at  the  parish  aforesaid  in  the  county 
ad  Count,      aforesaid.     And  also  for  that  the  said  Charles  heretofore,  to  wit, 
on  the  day  and  year  last  aforesaid,  with  force  and  arms,  &c. 
matle  another  assault  upon  the  said   Sir  Francis,  to  wit,  at  the 
parish,  &c.  and  then  and  there  seized  and  laid  hold  of  the  said 
.[  3  ]         Sir  Francis  with  violence,  and  forced  and  compelled  him  to  go 
in,  through  and  along  divers  public  streets  and  highways  to  a 
certain  prison  called  the  Tower  of  London,  and  then  and  there 
imprisoned  the  said  Sir  Frayicis  and  kept  a?id  detained  him  in 
prison  there  without  any  reasonable  or  probable  cause  whatso- 
ever for  a  long  space  of  time,  to  wit,  from  thence  hitherto;  con- 
trary to  the  laws  of  this  realm  and  against  the  will  of  the  said 
ad  Count.      Sir  Francis,  whereby,  &c.     And  also  for  that  the  said  Charles 
heretofore,  to  wit,  on  the  day  and  year  last  aforesaid,  with  force 
and  arms,  &c.  made  another  assault  upon  the  said  Sir  Francis^ 
to  wit,  at  the  parish  aforesaid,  &c.  and  then  and  there  imprisoned 
the  said  Sir  Francis,  and  kept  and  detained  him  in  prison  there, 
without  any  reasonable  or  probable  cause  whatsoever,  for  a  long 
time,  to  wit,  from  thence  hitherto  ;   contrary  to  the  laws  of  this 
"tthCottnt.      realm  and  against  tl»e  will  of  the  said  Sir  Frajicis.     There  was  a 
fourth  count  for  a  common  assault. 

the 


IN  THE  Fifty-first  Year  of  GEORGE  III.  & 

The  defendant  pleaded,  first,  not  guilty,  to  the  whole  of  the  1811. 

trespasses  charged.     And  secondly,  as  to  the  breaking  and  enter-         

ing  the  said  messuage  of  the  said  Sir  Francis  on  one  of  the  said  a'rainst 

days  in  the  first  count  of  the  said  declaration  mentioned,  to  wit,  Abbot. 

on  the  9th  of  April  in  the  year  aforesaid,  (the  outer  door  of  the  L     "^  J 

said  messuajie  being  then  and  there  shut  and  fastened,)  and  with  the  ^^^  ^^f\ 

°  '^  .  .         .  .  General  issue. 

said  soldiers  and  men  breaking  open  the  said  window  and  window  si  Plea. 

shutters,  and  through  the  same  breaking  into  and  entering  the  Jusufymg  the 
.,  J  1  .  .  IT         1  •       1  •!    breaking  and 

said  messuage,  and  making  a  noise  and  disturbance  m  the  said  entering  of  the 

messuage,  and  making  the  said  assault  on  the  said  Sir  Francis^  tlaintiff^s 

and  laying  hands  upon  him,  and  forcing  and  compelling  him  to  proper\fJicer 

go  from  and  out  of  his  said  messuage  into  the  said  public  street  ivhiht  the  out- 

there,  and  also  forcing  and  obliging   him  to  go  in  the  said  coach  %j^t''°^„'d%  t- 

in  through  and  along  the  said  streets  and  highways  in  the  *said  ened,forthe 

first  count  mentioned,  to  the  said  prison  called  the  Tower  of  P"''P°'^  °ff^r 
,  ,  ,   "^  resting  and  im- 

Londoriy  and  there  imprisoning  him  the  said  Sir  Francis,  and  prisoning  the 

keepinff  and  detainin^f  him  in  prison  there  for  the  said  space  of  P^^^^^if  J^nder 

,  .  the  Speaker  s 

time  in  the  said  first  count  mentioned  :    The  said  Charles  says,   ca^arrant  of 

that  the  said  Sir  Francis  ought  not  to  have  or  maintain  his  afore-  commitment    • 

said  action  thereof  against  him  the  said  Charles,  because  he  says  the  privileges 

that  long  before  and  at  the  said  time  when,  &c.  in  the  introduc-  of  the  house  of 

tion  of  this  plea  mentioned,  and  during  all  the  time  in  the  said  '^t^^°J[iiie  no. 

first  count  mentioned,  a  parliament  of  our  sovereign  lord  the  tification  of  the 

now   king  was  holden  at  Westminster  in  the  county  of  Middle-  P]^''P°^^  "^/ 

o  ...  demand  oj  ad~ 

sex,  and   was  and  yet  is  sitting ;    and  that  long  before  and  at  mission,  nuith- 

the  said  time  when,  &c.  .in  the  introduction  of  this  plea  men-  °"^^J/^ct;  and 

the  subsequent 
tioned,  and   during  all  tiie  time  in  the  said  first  count  men-  arrest  and  im- 

tioned,  he  the  said   Charles  was  and  yet  is  a  member  of  the  prisonmentof 

commons   house   of  the    said   parliament,  and  the  Speaker  of  execution  of 

the  said   commons   house   of  parliament  ;    and    the   said    Sir  ^^'^  warrant. 

Francis  also  was  and    yet  is   a  member  of  the  said  commons  Thataparlia- 

house  of  parliament,  to  wit,  at  Westminster,  &c.     And  the  said   ment luas  held, 

Charles  further  saith,  that  they  the  said  Charles  and  the  said  Sir  ^/„„^^  ^^^ 

Francis,  so  being  members  of  the  said  commons  house  of  par-  time  of  the 

liament  as  aforesaid,  and  the  said  Charles,   so  being  Speaker  *^iained"f°'"of 

of  the  said  commons  house  of  parliament  as  aforesaid,  here-  <ujhich  the 

tofore    and    before    the   said   time   when,    &c.    in    the   intro-  P\'^"^t'f^p^ 

'  defendant 

auction   to   this   plea  mentioned,  to  wit,  on  the  6th  of  April  ^ere members, 

1810,  at    Westminster  aforesaid,  the  said  parliament  then   and  ^J^'^  ih^  defen- 
1  •     •  •  .  111-1  r  dant  Speaker  OJ 

there  sitting,  it    was    m   and  by    the  said    commons    house  of  the  house  of 

parliament  resolved,  that  a  letter  signed   *^  Francis  Biirdett,"  commons. 

B  2  and 


4  CASES  IN  EASTER  TERM 

1811.        and  a  further  part  of  a  paper  intituled  "Argument,**  in  Cobbetfa 

Weekly  Register  of  March  24'th,  1810,  was  a  libellous  and  scan- 

avainst       dalous  paper,  reflecting  on  the  just  rights  and  privileges  of  that 

Abbot.       house ;   and  that  Sir  Francis  Burdett,  Bart,  who  had    admitted 

L  "*  J        the  above  letter  and  "Argument"   to  be  printed  by  his  au- 

resol-ved that  a  ^'lority,  had  been  thereby  guilty  of  a  breach  of  the  privileges  of 

paper  admitted  that  house :   and  it  was  thereupon  then  and  there  in  and  by  the 

ioLlrintedb    ^'^'^  commons  house  of  parliament  ordered,  that  Sir  Francis 

bis  authority     Burdettt  Bart,  be  for  his  said  offence  committed  to  the  Tower  of 

ivas  a  hbel,      London,  and  that  Mr.  Speaker  do  issue  his  warrants  accordingly: 

the  privileges    as  by  the  record  and  proceedings  of  the  said  resolutions  and 

of  the  house.,      order  remaining  in  the  said  commons  house  of  parliament,  refer- 
and  that  the  ,     .  ,  ,      ,        -m  /•  h  -..ti 

plaintiff  was    ence  bemg  thereto  had,  will  more   tuUy  appear.     Whereupon 

thereby  guilty  the  said  Charles,   so  being  such  Speaker  as  aforesaid,  in  pur- 

frivilege;  suance  of  the  resolutions  and  order  aforesaid,  and  according  to 

and  ordered  the  laws  and  customs  of  parliament,  did,  for  the  execution  of  the 

mittedtothT'  ^^^^  order,  afterwards,  and  before  the  said  time  when,  &c.  in 

Toiver;  and  the  introduction  to  this  plea  mentioned,  to  wit,  on  the  6th  of 

•   ^V  ]j^-'  April,  in  the  year  aforesaid,  at   Westminster  aforesaid,  in  the 

'  his  ^warrants  county  aforesaid,  as  such  Speaker  as  aforesaid,  make  and  issue 

■accordingly,  j^j^  certain  warrant  under  his  hand  and  name,  as  such  Speaker 

That  the  as   aforesaid,   directed   to  the  serjeant  at  arms  attending  the 

speaker  issued  jj^use   of  commons,   or   his   deputy,   to   whom,  the   execution 

nts  (warrant  ir     j  ^ 

to  the  Serjeant  of  such  Warrant  then  and  there  belonged ;   in   and   by  which 

at  arms  to  ar-  g^jjj   warrant,  recitiuff  that  the   house  of  commons  had   that 

rest  the  plain-  t     i       i     i         r,-      -n  •      -r^  ■»-» 

tiff,  and  de-       day  adjudged  that  Sir  Francis   Burdett,    Bart.,    who   had   ad- 

n-verhlmto      miucd  that  a  letter  signed    ^^  Francis  Burdett,'*  and  a  further 
the  custody  of  _  .11  .  .,     .        ^  ,,      ,      ,,r    ,. 

the  lieutenant    V^^^  °^  *  paper   entitled    "  Argument,"    in    Cobbetts,   Weekly 

oftheToiverj  Register  of  March    24-,    1810,    was  printed    by   his  authority, 

(which    letter    and   argument    the    said    house    had    resolved 

to  be  a  libellous  and  scandalous  paper  reflecting  upon  the  just 

rights  and  privileges  of  the  said  house,)  had  been  thereby  guilty 

of  a  breach  of  the  privileges  of  the  said  house ;   and  that  the 

liouse  of  commons  had  thereupon  ordered  that  the  said  Sir 

16]       i^ranas  BttrtZ^/A be  for  his  said  offence  committed  to  his  Majesty's 

Tower  of  London:  therefore  it  was  required  that  the  said  serjeant 

at  arms,  or  his  deputy,  should  take  into  his  custody  the  body 

of  the  said  Sir  Francis  Burdett,  and  then  forthwith  deliver  him 

'(such  war-      ^^er  into  the  custody  of  the  lieutenant  of  his  Majesty's  Tower  of 

\ant  requiring  Lotidon.     And  all  mayors,  bailiffs,  sheriffs,  under-sheriffs,  con- 

all  peace  ojfi- 

ten  and  others  to  assist  in  the  execution  thereof;) 

Stables, 
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stables,  and  headboroughs,  and  every  other  person  or  persons         1811. 
were  thereby  required  to  be  aiding  and  assisting  to  the  said  ser- 
jeant  or  his  deputy  in  the  execution  thereof.     And  the  said       against 
Charles^  so  being  such  Speaker  as  aforesaid,  then  and  there,  and        Abbot. 
before  the  said  time  when,  &c.  in  the  introduction  of  this  plea 
mentioned,  delivered  the  said  warrant  to  Francis  John  Colman^  ivhick  nvar- 
Esq.,  then  and  there  being  the  serjeant  at  arms  attending  the  ^"^"^j^^^^/J  '* 
said  house  of  commons,  (to  whom  the  said  warrant  was  directed,)  sirjeant  at 
to  be  executed  in  due  form  of  law.     And  the  said  Charles  fur-  ^^^^J-J^^'" 
ther  says  that  he  the  said   Charles^  so  being  such  Speaker  as  form  of  law-. 
aforesaid,  after  the  making  of  the  said  resolutions  and  order, 
and  for  the  execution  thereof,  and  according  to  the  laws  and 
customs  of  parliament,  did,  in  pursuance  of  the  said  resolu- 
tions and  order,  and  for  the  further  execution  of  the  said  order 
before  the  said  time  when,  &c.  in  the  introduction  of  this  plea 
mentioned,  to  wit,  on  the  day  and  year  last  aforesaid,  at  Westmin-   Thatthespeak' 
ster,  &c.  make  his  certain  other  warrant  under  his  hand  and  name,  ^'~  t^^ued  ano- 
as  such  speaker  as  aforesaid,  directed  to  the  lieutenant  of  his  Ma-  ^^  ^/^^  lieute- 
jesty's  Tower  of  Xowc?ow  or  his  deputy;  in  and  by  which  said  last-  nantofthe 
mentioned  warrant,  reciting  that  the  house  of  commons  had  that  ^^^^  ^^^  ^^' 
day  adjudged  that  Sir  Francis  Btirdett,  Bart,  who  had  admitted  tain  the  plain- 

that  a  letter  signed  '^Francis  Bnrdett"  and  a  further  part  of  a  pa-  ^jf  during  the 
^  .  pleasure  of  the 

per  intituled  "Argument,"  in  Cohhetf^  Weekly  Register  o?  March  house; 

24th,  1810,  was  printed  by  his  authority,  (which  letter  and  argu-        [  7  ] 

ment  the  said  house  had  resolved  to  be  a  libellous  and  scandalous 

paper  reflecting  on  the  just  rights  and  privileges  of  the  said  house,) 

had  been  thereby  guilty  of  a  breach  of  the  privileges  of  the  said 

house;  and  that  the  House  of  Commons  had  thereupon  ordered 

that  the  said  Sir  Fraticis  Burdett  be  for  his  said  offence  committed 

to  his  majesty's  Tower  of  London:  therefore  it  was  required  that 

the  said  lieutenant  of  his  majesty's  said  To'werf  or  his  deputy, 

should  receive  into  his  custody  the  body  of  the  said  Sir  Fra7i,cis 

Burdett,  and  him  safely  keep  during  the  pleasure  of  the  said  house. 

And  the  said  Charles,  so  being  such  Speaker  as  aforesaid,  then  ^v/iich  iwar- 

and  there,  before  the  said  time  when,  &c.  in  the  introduction  to  '~^"*  '^'^^  dcli- 

this  plea  mentioned,  delivered  and  caused  the  said  last-mentioned  j^^^  lieutenant 

warrant  to  be  delivered  to  the  lieutenant  of  his  majesty's  Tower  to  be  executed 

of  London  aforesaid,  to  be  executed  in  due  form  of  law.    By  vir-  'i^ivT      '* 

tue  and  in  execution  of  which  said  first-mentioned  warrant  the 

said  Fraricis  John,  as  sucii  scijeant  as  aforesaid,  afterwards,  to  wit, 

at  the  said  time  when,  &c.  in  the  introductory  part  of  this  plea 

mentioned, 
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1811.        mentioned,  in  order  to  arrest  the  said  Sir  Francis^  and  to  convey 

and  deliver  him  into  the  custody  of  the  lieutenant  of  his  majesty's 

azainjt^  said  Tower  of  Londo?^  to  be  kept  and  detained  in  prison  in  the 
Abbot.  said  Tower,  in  obedience  to  the  resolutions  and  order  aforesaid, 
That  the  ser-  went  to  the  said  messuage  of  the  said  Sir  Francis ,-  and  because 
"civ"/  to  tTe"^  ^'^^  outer  door  o£,  the  said  messuage  of  the  said  Sir  Francis  was 
plaintiff's  then  and  there  shut  and  fastened,  so  that  the  said  Francis  John 
h^then^ as  to  ^^^^  "°'  thereby  enter  the  said  messuage,  and  the  said  Sir 
execute  the        Francis  was  then  and  there  in  the  said  messuage,  he  the  said 

'warrant;         Francis  John,  then  and  there  with  a  loud  and  audible  voice,  gave 

and  (With  an  ii.  r-i-ir.  'j 

audible  voice    and  caused  to  be  given  notice  of  the  said  first-mentioned  warrant, 

notijiedhis pur-  *and  that  the  said  Francis  John  was  then  and  there  come  to  the 
mandedadmit-  Said  messuage  to  arrest  the  said  Sir  Francis  by  his  body,  by 
tance  to  exe-  virtue  thereof;  and  the  said  Francis  John  then  and  there  required 
j.^„f.  the  outer  door  of  the  said  messuage  to  be  opened  to  him  the  said 

Francis  John,  and  then  and  there  required  that  the  said  Francis 
L         J       John  might  be  admitted  into  the  said  messuage  for  the  execution 
andbecausethe  of  the  said  first- mentioned  warrant;  and  because  the  outer  door 
outer  door  cwas  ^f  ^q  gajj  messuaee  was  not  opened  to  him  the  said  Francis 
kept  shut  and       ^ti  i-  i/i  i  i  c  i 

fastened  a-        John,  Dut  was  and  continued  to  be  kept  shut  and  lastened  against 

gainst  him,  ijim  the  Said  Francis  John,  and  the  said  Sir  Francis  then  and 
fused  by  the  there  upoii  such  request  made  to  open  the  outer  door  of  his  said 
plaintiff  to  be  messuage,  then  and  there  wholly  refused  and  omitted  so  to  do; 
he  the  said  Francis  John,  at  the  said  time  when,  &c.  in  the  intro- 
he  (with  the  as-  duction  to  this  plea  mentioned,  with  and  by  the  aid  and  assist- 
sistance  of  sol-  ancc  of  the  said  soldiers  and  men  broke  open  the  said  window 
ed  men  broke  ^"^  window  shutters,  and  through  the  same  broke  into  and  en- 
into  the  house,  tered  the  said  messuage;  the  same  then  and  there  being  a  conve- 
Ihe  tMntiW  "^^"^  mode  of  entering  the  said  messuage  for  the  purpose  afore- 
and  conveyed  said ;  and  then  and  there  gently  laid  his  hands  on  the  said  Sir 
hvm  to  the        Francis  to  arrest  him,  and  did  then  and  there  arrest  him  by  his 

1  o(wer,  tn  ex-  ,  '   _  •^ 

ecutionofthe    body,   by  virtue  and  in  execution  of  the  said  first-mentioned 

first  mentioned  warrant ;  and  then  and  there  in  order  to  convey  the  said  Sir 
luarrant,  . 

Francis  to  his  majesty's  said  Tower  of  London  in  execution  of 

the  first-mentioned  warrant,  and  in  obedience  to  the  resolutions 

and  order  aforesaid,  forced  and  compelled  the  said  Sir  Francis 

to  go  from  and  out  of  his  said  messuage  into  the  said  public  street, 

and  also  forced  and  obliged  him  to  go  in  the  said  coach,  in,  through, 

and  along  the  said  streets  and  highways,  in  the  introduction  to 

this  plea  mentioned,  in  the  way  to  the-  said  Tower  of  London 

[  9  ]       from  his  said  messuage ;  and  then  and  there  delivered  him  the 

3  said 
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said  Sir  Francis  into  the  custody  of  the  lieutenant  of  the  said        1811. 

Tower  of  London,  to  be  kept  and  detained  in  prison  there,  in        

obedience  to  the  resolutions  and  order  aforesaid:  and  the  said       azainst 
lieutenant  then   and  there  I'eceived  the  said  Sir  Francis,  and       Abbot. 
detained  and  imprisoned  him  in  the  said  Tower,  according  to  the  ^-''^'^  ^f^^  ^''^"' 
said  warrant  herein  secondly  before-mentioned:  and  in  so  doing  Xowsr  recei-V' 
the  said  Francis  John  did  necessarily  and  unavoidably  make  a  ed  and  detain- 
little  noise  and  disturbance  in  the  said  messuage,  he  the  said  \here  by  vu^- 
Francis  John  making  as  little  noise  and  disturbance  and  doing  as  tue  of  the  last' 
little  injury  as  he  could  on  that  occasion :  which  are  the  same  "^^"  '°^^ 
several  supposed  trespasses  in  the  introductory  part  of  this  plea 
mentioned,  and  whereof  the  said  Sir  Francis  hath  above  in  the 
first  count  complained  against  him  the  said  Charles:  with  this, 
tliat  the  said  Charles  doth  aver,  that  the  said  Sir  Francis,  the 
now  plaintiff,  and  the  said  Sir  Francis  Burdett  in  the  said  reso- 
lutions, order,  and  warrants  respectively  mentioned  was  and  is 
one  and  the  same  person ;  and  that  at  the  said  several  times  in   . 
this  plea  mentioned,  and  during  all  the  time  therein  mentioned 
the  said  parliament  was  and  is  sitting,  to  wit,  at  Westminster  ia 
the  county  of  Middlesex :  and  this  the  said  Charles  is  ready  to 
verify;   wherefore  he  prays  judgment  if  the  said   Sir  Francis 
ought  to  have  or  maintain  his  aforesaid  action  thereof  against 
him,  &c. 

The  second  justificatory  p»ea  was  the  same  as  the  first,  only  sd Plea  the 
that  it  confined  the  justification  to  the  arrest  of  Sir  Francis,  as  -f^"'^*  °^h 

i-i/«  1  ^       r       •  1  11-         omitting  the 

mentioned  m  tlie  first  count,  and  to  the  torcnig  and  compelimg  breaking  of  the 

him  to  go  from  his  house  into  the  })ublic  street,  and  forcing  him  ^°°^' 
to  go  in  a  coach  through  the  streets  to  the  Tower,  and  there  im- 
prisoning him,  and  keeping  and  detaining  him  there  during  the  f  10  1 
time  mentioned  in  the  first  counts;  omitting  to  justify  the  breaking 
and  entering  of  his  house  whilst  the  outer  door  was  shut  and  fas- 
tened, with  the  assistance  of  the  soldiers,  &c.  in  the  same  count 
also  mentioned.  And  at  the  conclusion  of  this  plea  was  the  fol- 
lowing traverse : — Without  this,  that  the  said  Charles  is  guilty  of  Traverse  of 

the  said  supposed  trespasses  or  any  of  them  in  the  introduction  S^l^^y  *"  '^"^ 
,  .       ,  .         1        ,  .  .  other  manner. 

to  this  plea  mentioned  otherwise,  or  in  any  other  manner,  than 

by  the  making,  signing,  issuing,  and  delivering  of  the  said  war- 
rants as  such  Speaker  as  aforesaid,  in  pursuance  of  the  resolu- 
tions and  order  aforesaid,  in  manner  and  form  as  in  this  plea  is 
before  alleged ;  and  this  the  said  Charles  is  ready  to  verify :  where- 
fore 
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1811.        fore  he  prays  judgment  if  the  said  Sir  Francis  ought  to  have  or 

maintain  his  aforesaid  action  thereof  against  him,  &c. 

against  '^^^  plaintifFjoined  issue  to  the  country  on  the  first  plea  of  not 

Abbot.  guilty.  And  as  to  the  second  plea  to  the  several  trespasses  in  the 
Repljcationt  introductory  part  of  that  plea  mentioned,  and  therein  attempted 
^the'if/pUay"  '°  ^^  justified,  the  plaintiff  saith  that  he  by  reason  of  any  thing  by 
anddemurring  the  defendant  in  that  plea  alleged  ought  not  to  be  barred  from 
^ke'sd  and°sd  ^^^"^g  ^"^  maintaining  his  action  thereof  against  the  defendant, 
fleas.  because  the  same  plea  of  the  defendant  in  form  aforesaid  pleaded, 

and  the  matter  therein  contained  are  not  sufficient  in  law  to  bar 
the  plaintiff's  action,  nor  is  he  bound  by  law  to  answer  it ;  and 
this  he  is  ready  to  verify :  wherefore  for  want  of  a  sufficient  plea 
in  this  behalf  the  plaintiff  prays  judgment,  and  that  his  damages 
on  occasion  of  committing  those  trespasses  may  be  adjudged  to 
him.  And  there  was  the  like  general  demurrer  to  the  third  plea. 
The  defendant  joined  in  the  demurrers. 
[11]  The  case  was  argued  by  Holroyd  for  the  plaintiff,  in  support 

of  the  demurrers,  on  Friday  the  8th  of  February  in  last  Hilary 
term ;  but  owing  to  the  press  of  business  towards  the  conclusion 
of  the  term,  and  the  necessary  time  required  for  the  further 
argument  of  the  case,  it  was  adjourned  to  Easter  term ;  and 
on  Friday  the  17th  of  May  in  that  term  Sir  Vicary  Gibbs,  At- 
torney-General, was  heard  on  the  part  of  the  Speaker;  and  on 
the  same  day  Holroyd  replied  for  the  plaintiff;  immediately  after 
which  the  Court  gave  judgment. 

Holroyd  argued  thus  for  the  plaintiff.  The  first  and  most  im- 
portant question  is,  whether  this  Court  can  take  cognizance  of 
the  question  concerning  privilege  of  parliament  which  is  brought 
in  judgment  before  it  in  this  cause.  Lord  Coke  says  in  his  4:tk 
Inst.  16.  (which  will  be  mainly  relied  on  for  the  defendant,) 
that  "  the  high  court  of  parliament  suis  propriis  legibus  et  con- 
suetudinibus  subsistit:  that  it  is  lex  et  consuetude  parliamenti  (a) 
that  all  weighty  matters  in  any  parliament  moved  concerning  the 
peers  of  the  realm,  or  commons,  in  parliament  assembled,  ought 
to  be  determined,  adjudged,  and  discussed  by  the  course  of  the 
parliament,  and  not  by  the  civil  law,  nor  yet  by  the  common 
laws  of  this  realm  {b)  used  in  more  inferior  courts,  which  was  so 
declared  to  be  secundum  legem  et  consuetudinem  parliamenti, 
concerning  the  peers  of  the  realm,  by  the  king  and  all  the  lords 

(a)  Lord  Coie  refers  in  the  margin  to  Rot.  Pari,  l\  il.  2.  No.  7. 
(^)  Refers  to  i  Irtjt.  s.  3.  verb,  en  la  Ley. 

,  spiritual 
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spiritual  and  temporal :  and  the  like,  'pari  ratione,  is  for  the  com- 
mons (fl),  for  any  thing  moved  or  done  in  the  house  of  commons : 
and  the  rather,  for  that  by  another  law  and  custom  of  parliament 
the  king  cannot  take  notice  of  any  thing  said  or  done  in  the 
house  of  commons  but  by  the  report  of  the  house  of  commons : 
and  every  member  of  the  parliament  hath  a  judicial  place,  and 
can  be  no  witness."  And  then  Lord  Coke  proceeds  to  state, 
"  And  this  is  the  reason  that  judges  ought  not  to  give  an  opinion 
of  a  matter  of  parliavient,  because  it  is  not  to  be  decided  by  the 
common  laws,  but  secimdum  legem  et  consuetudinem  parliamenti : 
and  so  the  judges  in  divers  parliaments  have  confessed  (b),  &c." 
The  only  authority  cited  by  Lord  Coke  for  this  position  is 
Thotpe's  case;  which,  whether  it  bear  him  out  or  not,  will  be 
seen  in  its  turn.  But  he  having  so  stated  it ;  and  it  having  been 
further  said  by  a  very  learned  commentator  (c)  on  the  law,  that 
the  privileges  of  parliament  are  indefinite  for  the  safeguard  of  its 
members :  it  is  necessary  first  to  ascertain  whether  that  doctrine 
be  correct,  whether  this  Court  have  not  the  power  to  inquire  of 
and  decide  upon  the  legem  et  consuetudinem  parliamenti  when 
it  comes  incidentally  before  them,  in  order  to  determine  whether 
the  particular  case  in  judgment  be  or  be  not  governed  by  that 
law  and  custom ;  for  it  would  be  in  vain  to  argue  what  the  judg- 
ment of  the  Court  ought  to  be  in  this  case,  if  it  have  no  juris- 
diction to  meddle  with  the  question  of  privilege  at  all;  if  when 
the  house  of  commons  have  declared  that  any  act  whatever  is  a 
breach  of  their  privilege,  it  were  incompetent  to  the  Courts  of 
law  to  take  further  cognizance  of  the  subject-matter. 

To  consider  the  question  first  upon  principle  and  analogy ;  it 
would  be  strange  if  the  privileges  of  parliament  were  indefinite, 
if  by  that  word  were  meant  undefinable  and  imlimited,  when  even 
the  prerogatives  of  the  king  are  definable  and  limited ;  when  the 
rights  and  liberties  of  the  people  are  also  defined  and  limited  by 
the  same  law  which  confers  them:  neither  are  they  less  secure  on 
that  account,  but  their  certainty  is  the  very  cause  of  their  secu- 
rity. The  same  must  be  the  case  with  respect  to  the  lex  et  con- 
suetudo  parliamenti.  Every  la'w  must  in  its  nature  be  definable 
and  defined,  however  persons  may  differ  as  to  its  application. 
As  every  subject  is  bound  and  presumed  to  know  the  extent  of 

ia)  Refers  to  Rot.  Pari.  2  H.  4.  No.  11.    Rot.  Pari.  3  H.  6.    In  le  Countee 
de  Mars/iall's  case,  Rot.  Pari.  27  H.  6.  No.  13.  The  Earl  of  ArundePs  case. 
{b)  Refers  to  Rot.  Pari.  31  H.  G.  No.  26,  27,  28.    Baron  Thorpe' z  case, 
(c)  1  Blac.  Com.  164. 

the 
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181 1.        the  king's  prerogative,  because  he  is  punishable  if  he  infringe  itj 
so  he  must  take  cognizance  of  the  privileges  of  parliament,  that 

arairut        ^^^  "^^^  "°^  offend  against  or  oppose  them  when  justly  exercised. 

Abbot.  But  how  can  he  secure  himself  against  offence,  if  the  law  which 
he  is  to  obey  be  not  known,  nor  capable  of  being  known  ?  With 
what  reasan  therefore  can  it  be  said  that  the  privileges  of  parlia- 
ment are  a  matter  of  which  the  judges  cannot  take  cognizance, 
when  every  subject  in  the  kingdom  is  bound  to  know  them  at 
his  peril  ?  Lord  Coke  himself  however  in  another  place  (a), 
after  stating  that  the  judges  are  assistants  to  the  lords,  to  inform 
tliem  of  the  common  law,  but  that  "  it  doth  not  belong  to  them 
fas  hath  beeii  said)  to  judge  of  any  law,  custom,  or  privilege  of 
parliament,"  proceeds  to  point  out  the  sources  from  whence  the 
law  of  parliament  is  to  be  derived  :  "  and  to  say  the  truth,  the 
laws,  customs,  liberties,  and  privileges  of  parliament  are  better 
to  be  learned  out  of  the  rolls  of  parliament  and  other  records^ 
and  by  precedents  of  continual  experience,  than  can  be  express- 
ed by  any  one  man's  pen."  And  he  also  tells  us  {h)  from 
Fleta,  "  Ista  lex  ab  omnibus  est  quaerenda,  a  multis  ignorata,  jv 
paucis  cognita."      Applying  then  to  the  sources  of  knowledge  to 

r  14.  ]  which  Lord  Coke  himself  has  referred,  it  will  appear  from  the 
current  of  cases,  when  duly  considered,  that  the  judges  are 
bound  to  take  cognizance  of  the  law  of  parliament,  as  of  every 
other  part  of  the  law  of  the  land ;  and  of  those  cases  which 
may  appear  to  clash,  some  are  distinguishable  from  the  present, 
and  others  have  been  over-ruled  by  high  authority.  It  will 
appear  too  from  Lord  Hale's  History  of  the  Common  Law  (c) 
that  the  lex  et  consuetudo  parliamenti  is  not  to  be  considered  as 
opposed  to  the  common  law,  but  a  part  of  it:  for  in  treating  of 
the  lex  non  scripta,  he  says  that  under  that  term  he  includes 
not  only  general  custom?,  or  the  common  laxv  properly  so  called, 
but  even  those  more  particular  laws  and  customs  applicable  to 
certain  courts  and  persons.  Therefore  though  the  law  of  par- 
liament be  sometimes  contrasted  with  the  common  law,  that  is 
only  where  the  term  common  law  is  used  in  a  narrow  sense,  as 
applying  only  to  a  particular  branch  of  it;  in  the  same  manner, 
as  it  may  be  contrasted  with  the  lex  prerogativas,  or  the  lex 
forestae,  or  the  lex  mercatoria,  all  which  Lord  Hale  states  to  be 

(a)  4  Inst.  50. 

(b)  4  Inst.  15.  in  the  margin,  quotes  Fleta,  lib.  2.  cap.  2. 
(0  P.  22  &  25. 
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branches  of  the  common  law,  used  in  its  large  and  general  sig- 
nification. In  like  manner  the  lex  parliamenti  is  part  of  the 
common  law,  applied  to  the  rights  and  privileges  of  parliament ; 
not  superseding  the  common  law,  as  differing  from  it  like  the 
civil  or  admiralty  law,  or  as  the  lex  militaris,  which  formerly 
prevailed  in  the  Court  before  the  constable  and  marshal  of  the 
realm ;  but  as  a  branch  of  the  same  common  law,  part  of  the 
lex  terrae,  and  therefore  as  such  must  be  equally  capable  of 
being  known,  and  must  be  taken  to  be  known  to  the  judges  of 
the  land,  and  they  are  equally  bound  to  take  cognizance  of  it 
when  brought  incidentally  in  judgment  before  them  in  the 
courts  of  law,  the  same  as  of  any  other  branch  of  the  lex  non 
scripta  or  common  law.  It  was  so  considered  by  Lord  Holt  in 
the  case  of  the  Aylesbury  Men  (at),  where  he  said,  "  We  are 
bound  to  take  notice  of  the  customs  of  parliament,  for  they 
are  part  of  the  law  of  the  land,  and  there  are  the  same  methods 
of  knowing;  them  as  the  laws  in  Westminster-halU*  And  as  the 
same  very  learned  judge  said  in  Knollys^s  case  (6),  (who  pleaded 
his  peerage  of  Earl  of  Banhuyy  to  an  indictment  for  murder 
pending  in  this  Court,)  "  the  lex  parliamenti  must  be  looked  on 
as  the  law  of  the  kingdom :  but  admitting  it  were  a  particular  law, 
yet  if  a  question  arise  determinable  in  the  King's  Bench,  the 
King's  Bench  must  determine  it."  Again,  if  this  were  not  part  of 
the  common  law,  a  commitment  under  the  law  and  custom  of 
parliament  would  be  against  Magna  Charta,  which  provides  that 
nullus  liber  homo  capiatur  vel  imprisonetur,  &c.  nisi  per  legale 
judicium  parium  suorum,  vel^^^r  legem  terra ;  and  against  subse- 
quent statutes,  particularly  the  28  Ed.  3.  c.  3.  which  is  an  ex- 
position and  declaration  of  the  other ;  providing  that  "  no 
man  shall  be  imprisoned,  &c.  without  being  brought  in  to 
answer  by  due  process  of  the  law."  Lord  Hale  in  his  History 
of  the  Common  Law  (c)  says,  "  touching  the  styles  and  appel- 
lations of  the  common  law,  and  the  reasons  of  it,  it  is  called 
sometimes  by  way  of  eminence  lex  terrcB.,  as  in  the  statute  of 
Magna  Charta^  c.  29.,  where  certainly  the  common  law  is  at 
least  principally  intended  by  those  words,  aut  per  legem  terrcE^ 
&c."  But  supposing  the  law  of  parliament  were  a  distinct  law, 
superseding  the  common  law,  like  the  civil  or  admiralty  law, 
still  it  would  be  necessary  for  this  Court,  upon  the  question 
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Magna  Char' 
ta. 

9  R  3.  c.  29. 
2  Ed.  3.  c.  8. 
5  Ed.  3.  c.  9. 
25  Ed.  3.  c.  4. 
28  Ed.  3.  c.  3. 
37^^.  3.C.  18. 
42  Ed.  3.  c.  3. 


[  IQ  J 


{a)  8  67.  Tr.  162. 


{b)  Salk.  bVl.  (OP.  53. 
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arising  incidentally  or  collaterally  before  them,  to  judge  of" tfifr 
law  and  custom  of  parliament,  in  the  same  manner  as  it  does 
of  the  civil  or  admiralty  law  when  brought  in  question  judi- 
cially before  it,  in  order  to  ascertain  to  what  extent  the  one 
supersedes  the  other,  and  the  bounds  of  each  of  them  respec- 
tively.    And  though  the  law  of  parliament  heretofore  received 
may  be  expounded  and  applied  from  time  to  time  as  particular 
occasions  arise ;  yet  it  cannot  be  extended  or  altered  in  deroga- 
tion of  the  common  law,  without  the  authority  of  the  whole 
legislature :  in  like  manner  as  Lord  Hale  says  {a)  of  the  com- 
mon law,  that   **  though  the  usage,  practice,  and  decisions  of 
the  king's  courts  of  justice  may  expound  and  evidence  it,  and 
be  of  great  use  to  illustrate  and  explain  it,  yet  it  cannot  be  au- 
thoritatively altered  or  changed  but  by  act  of  parliament."     A 
judgment  therefore  of  the  king's  courts  in  a  particular  case 
does  not  make  a  new  law,  but  only  expounds  and  evidences,  as- 
Lord  Hale  says,  the  common  law  which  existed  before ;  so  that 
if  fresh  lights  should   afterwards   discover   such   judgment   to 
have  been  wrong,  the  evidence  is  not  of  such  a  binding  nature, 
but  that  it  may  be  revised,  and  a  better  exposition  of  the  law 
adopted  in  future.      In  like  manner  no  resolution   of  either 
house  of  parliament,  taking  it  to  have  decided  judicially  upon 
the  matter  before  it,  can  make  that  a  legal  privilege  of  parlia- 
ment which  was  not  so  before  by  law :  it  may  be  of  great  use 
and  weight,  as  evidence  to  expound  the  law ;  but  if  it  were  af- 
terwards shewn  to  be  erroneous,  it  would  not  be  binding ;  for  a 
new  privilege  can  only  be  created  by  act  of  parliament.    In  this 
view  the  matter  has  always  been  considered,  not  only  by  the 
courls  of  law,  when  such  questions  have  come  incidentally  in 
review  before  them,    but  also   by  the   houses  of  parliament, 
whenever  there  has  been  any  question   in  either,  whether  it 
were  entitled  to  such  a  privilege  or  not.     Whether  therefore 
the  customs  and  privileges  of  parliament   be  taken   to  be  a 
branch  of  the  common  law,  or  a  distinct  and  independent  law, 
it  is  not  true  that  the  common  law  judges  have  no  means  of 
knowing  what  those  customs  and  privileges  are,  nor  have  any 
right  to  decide  upon  their   extent ;  for  Lord  Hale  has  shewn 
that  the  subject  is  cognizable  by  them ;  and  Lord  Coke  himself 
has  pointed  out  the  sources  from  whence  the  knowledge  of  it  is 
to  be  derived. 


{a)  Hiit.  of  Com.  L.  2G. 


It 
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It  appears  from   the  authorities  that  the  Courts  of  law  have        1811. 

always  disregarded  the  resolution  of  either  house,  that  such  an  act         

was  a  bi'each  of  privilege,  when  the  same  did  not  appear  to  thfem       ^  .^^^ 
to  be  so  by  law.  Thus  in  Fitz?iarris^s  case  (a),  in  1681,  who  was       Abbot. 
impeached  of  high  treason  by  the  commons ;  when  the  lords  Fitzharris^s 
had  refused  to  proceed  upon  the  impeachment,  and  had  re-  joKr««/  26th 
solved  that  he  should  be  proceeded  with  according  to  the  course  Marc/i,  i68i. 
of  the  common  law,  the  commons  resolved  that  such  refusal 
was  illegal;  and  that  for  any  inferior  Court  (by  which  were 
meant  the  courts  of  Westminster-hall,  or  other  than  the  High 
Court  of  Parliament)  to  proceed  against  Fitzharris  or  any  other 
person  lying  under  an  impeachment  in  parliament  for  the  same 
crimes  of  which  he  stood  impeached,  was  a  high  breach  of  the 
privilege  of  parliament.     But  notwithstanding  this,  Fitzharris 
was  tried  (b)  for  high  treason  at  the  bar  of  this  Court,  and  con- 
victed and  executed;  a  plea  which  he  put  in  to  the  jurisdiction       [  18  ] 
of  the  Court,  that  an   impeachment  was  pending  against  him, 
having  been  first  overruled  after  long  argument,  and  the  de- 
fendant ordered  to  answer  over.     The  opinion  of  Lord  CokCf 
when  speaker  of  the  House  of  Commons,  (which  is  to  be  found  pifrf^jigrbert^s. 
in  D'Ewes's  Journal,  482.  (c),)  in  the  case  of  Mr.  Fitzherbert,  case,  35  ^/iz. 
in  the  35th  of  Eliz.,  is  material  with  reference  to  the  writ  of 
privilege.     The  questions  declared  by  the  committee  were  these 
two,  whether  Mr.  Fitzharris  were  a  member  of  the  house ;  and 
if  he  were,  whether   he  were  to  have   the  privilege.     "  It  hath 
been  my  manner  ever  since  my  first  practice  to  observe  strange 
learning,  especially  such  as  appertaineth  to  the  law;  as  in  this 
of  the  privilege  of  this  house;  therefore  I  will  inform  what  we 
have  learned.     First,  this  writ  of  privilege  must  go  from  the 
body  of  this  house,  made  by  me,  and  I  to  send  it  into  the  chan- 
cery, and  the  lord  keeper  is  to  direct  it.     Now  before  we  make 
such  a  writ,  let  us  know  whether  by  law  we  may  make  it,  or 
whether  it  will  be  good  for  the  cause  or  no.     For  my  own  part, 
my  hand  shall  not  sign  it,  unless  my  heart  may  assent  unto  it. 

{a)  3  St.  Tr.  224.  263.     4  St.  Tr.  165.     «  Cobbett's  St.  Tr.  238. 

{b)  This  was  on  the  9th  of  June  1681,  after  the  dissolution  of  the  parlia- 
ment, which  was  on  the  28th  of  March  in  the  same  year. 

{c)  This  was  quoted  from  a  note  of  Mr.  Hargra-ve,  upon  the  judgment 
delivered  by  Lord  C.  J.  Bridgeman,  in  Benyon  y.  Evelyn,  Tr.  14  Car.  2.  C.  B. 
Roll.  2558,  which  was  taken  from  a  MS.  in  the  progress  of  printing,  but  not 
then  published,  p.  14.  of  the  print. 

y  And 
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1584. 
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And  tliotigh  we  make  such  a  writ,  if  it  be  not  warrantable  by 
law  and  the  proceeding  of  this  house,  the  lord  keeper  will  and 
must  refuse  it.  No  man  shall  stand  more  for  the  privilege  of 
this  house  than  I  will;  and  what  is  the  privilege  of  this  house 
is  meet  should  be  observed."  This  shews  the  opinion  of  Lord 
Colce,  that  it  was  not  the  mere  resolution  of  the  house,  that  the 
writ  should  issue,  which  made  it  legal  and  binding ;  but  the 
lord  keeper,  (paying  indeed  all  due  deference  and  respect  to 
that  resolution,)  was  still  to  consider  whether  the  party  were 
legally  entitled  to  the  writ  in  the  particular  instance;  and  was 
bound  to  refuse  it,  if  in  his  judgment  he  were  not  so  entitled. 
From  whence  it  follows,  that  in  no  case  can  this  Court  be 
bound  by  a  mere  resolution  of  either  house  of  parliament,  if  it 
appear  that  such  resolution  is  not  sanctioned  by  law.  This 
doctrine  is  also  agreeable  to  an  earlier  decision  of  the  Lord 
Chancellor  in  1584  {a).  A  motion  was  made  in  the  house  of 
commons,  touching  the  opinion  of  the  house  for  privileges  in 
case  of  a  subpoena  out  of  chancery  served  upon  Richard  Cookf 
a  member;  and  it  was  ordered  that  certain  other  members, 
attended  by  the  serjeant  of  the  house,  should  in  the  name  of 
the  house  repair  presently  to  the  court  of  chancery,  and  there 
signify  to  the  lord  chancellor  and  the  master  of  the  rolls,  that 
by  the  ancient  liberties  of  the  house  the  members  were  privi- 
leged from  being  served  with  subpoenas ;  and  not  only  to  re- 
quire the  discharge  of  Mr.  CooFs  appearance  before  the  Court 
on  the  said  subpoena,  but  also  to  desire  that  in  future  the  lord 
chancellor  and  the  master  of  the  rolls  would  allow  the  like 
privilege  for  other  members  to  be  signified  under  the  speaker's 
hand.  But  the  answer  returned  to  the  house  by  the  deputed 
members  from  the  lord  chancellor  was,  "  that  he  thought  the 
house  had  no  such  liberty  of  privilege  by  subpoenas  as  they  pre- 
tended :  neither  would  he  allow  of  any  precedents  of  the  house 
committed  unto  them,  formerly  used  in  that  behalf,  unless  the 
house  would  also  prove  the  same  to  have  been  likewise  there- 
upon allowed,  and  ratified  also  by  the  precedents  in  chancery.'* 
It  appears  therefore  that  the  lord  chancellor  acted  in  that  case 
in  the  same  way  which  Lord  Coke  afterwards  said  that  the  lord 
keeper  must  do  in  case  the  writ  of  privilege  was  sent  to  him  to 
pass  the  great  seal,  in  a  case  where  he  thought  by  law  that  the 
party  was  not  entitled  to  it.     The  mistake  which  Lord  Coke  fell 

(/i)  Cited  from  1  HaUtU,  9«. 

into 
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into  in  supposing  {a)  that  the  judges  could  not  give  any  opinion        1811. 
respecting   matters    in    parh'ament,    arose    from    his    view    of 
Thorpe's  case ;  precedents  of  cases   of  privilege   in   parliament       against 
being  in   his  time    difficult  to  be  gotten    at,    and   very   little        Abbot. 
known  :  but  since  then  the  laborious  Mr.  Ptynne  has  much  en- 
larged the  collection,  and  it  will  appear  from  thence  that  the 
judges  have  declared  their  opinions  on  such  privileges  not  only 
in  their  own  courts,  but  even  in  parliament  itself.    Some  of  these 
are  previous  to  Thorpe's  case.     The  first  is  the  case  of  the  Prior  Prior  of  Mal- 
o?  MaltoTi,  10  Ed.  2.  {b),  which  was  an  original  writ  of  attach-  ^^'g^^^^* 
ment  returnable  in  this  court,  reciting  the  privilege  both  of  the 
prelates,  earls,  and  barons,  et  alios,  tam  clericos  quam  laicos,  in 
coming  to,   continuing  at,  and  returning  from  parliament,  to  be 
protected  from  all  grievances,  &c.     Such  was  the  privilege  of 
parliament  considered  to  be  at  that  time.     It  appears  to  have 
been  an  action  brought  in  this  court  for  a  trespass  and  breach  of 
privilege  also,  in  which  the  plaintiff  complained  of  the  defendants 
for  distraining  him  by  his  horses  and  harness  at  York  when  re- 
turning from  the  parliament  at  Lincoln.     The  process  was  exe- 
cuted, and  the  defendants  were  attached,  but  no  judgment  upon 
it  has  been  found ;  so  that  it  does  not  appear  what  was  the  final 
result  of  the  case;  but  at  least  it  establishes  the  fact,  that  so  early 
as  at  that  period  an  action  was  brought  in  this  Court  for  that 
which  was  complained  of  as  a  breach  of  privilege  of  parliament, 
as  well  as  a  trespass  ;  and  the  defendants,  who  might  have  had  a       [  21  ] 
good  cause  for  distraining,  except  so  far  as  respected  the  breach 
of  privilege,  were  put  to  answer  both.     It  is  also  to  be  observed, 
that  the  privilege  was  claimed  as  a  joint  privilege  appertaining 
to  the  whole  parliament,  peers  as  well  as  commons.     This  view 
of  the  nature  of  parliamentary  privilege  will  furnish  an  answer  to 
an  objection  sometimes  urged  against  the  trial  in  an  action  of 
any  matter  of  privilege  claimed  by  the  house  of  commons,  that 
their  privileges  may  be  endangered  by  being  submitted  in  the 
dernier  resort  to  the  judgment  of  the  house  of  lords,  or  rather  to 
the  king  in  parliament,  upon  a  writ  of  error.     For  it  appears 
from  this  and  subsequent  cases  that  it  is  not  the  privilege  of  the 
one  or  the  other  house  merely,  as  opposed  to  or  contradistin- 
guished from  each  other ;    but  if  the  privilege  in  question  exist 

(a)  In  4  Injt.  15. 

(i)  Prime's  Animadversions  on  A  Institute,  p.  20.  and  1  HatselP$  Prrc.  12. 
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8  if.  6. 


at  all,  it  is  the  joint  privilege  of  the  whole  parliament :  and  the 
commons  cannot  be  prejudiced  by  the  legality  of  it  being  first 
questioned  in  this  Court,  and  afterwards  before  the  king  in  par- 
L'ament  upon  a  writ  of  error,  though  the  lords  would  have  to 
give  the  judgment  upon  it,  inasmuch  as  these  have  a  joint  interest 
with  the  commons  in  supporting  every  such  claim,  if  it  be  found- 
ed in  law ;  and  they  cannot  negative  the  claim  of  the  commons, 
without  deciding  at  the  same  time  against  their  own  privilege. 
Lord  Hale  (a),  however,  in  the  last  chapter  of  his  treatise  on  the 
jurisdiction  of  the  lords'  house  of  parliament,  does  not  consider 
even  their  judgment  as  irremediable,  though  no  person  can  ap- 
peal further  as  a  matter  of  right ;  for  there  are  many  instances 
in  which  the  whole  parliament  have  interfered  by  passing  an  act 
to  corrector  reverse  a  judgment  of  the  house  of  lords;  and  in 
that  way  the  commons  themselves  might,  by  the  weight  and  in- 
fluence of  the  means  they  possess,  ultimately  assert  their  own 
right,  if  upon  a  full  investigation  of  the  matter  by  the  whole 
parliament,  it  should  be  found  that  any  error  had  crept  into 
such  a  judgment,  or  that  the  privilege  claimed  was  such  as  ought 
in  future  to  exist.  An  instance  occurs  of  a  statutable  allowance 
of  privilege  in  the  1 1  Ric.  2.  which  is  not  printed  in  the  statute- 
book,  but  in  the  rolls  of  parliament  {b).  "  The  lords  spiritual 
and  temporal  claim  as  their  liberty  and  franchise,  that  the  great 
matters  moved  in  parliament  touching  peers  shall  be  adjudged 
by  the  course  of  parliament,  and  not  by  the  civil  law,  nor  by  the 
common  law  of  the  land  used  in  more  low  courts.  The  kinff 
allows  it  in  full  parliament."  Now  considering  this  as  ex- 
tended pari  ratione  to  the  commons,  though  the  peers  only  are 
mentioned ;  yet  it  is  limited  to  matters  done  m  parliament,  and 
extends  not  to  matters  done  out  of  it.  It  includes  freedom  of 
debate,  and  that  members  shall  not  be  questioned  for  their  con- 
duct in  parliament.  Yet  even  in  such  matters  the  peers  did  not 
proceed  as  upon  a  resolution  of  their  own,  that  they  had  such  a 
privilege,  but  they  claimed  it  as  belonging  to  them  to  be  exer- 
cised in  parliament :  and  in  full  parliament  it  was  allowed  to 
them. 

The  next  is  Larke^&  case  (c),  8  H.  6.  who,  being  a  servant  of 
Wm.  Mildred,  a  member  of  the  house,  was  taken  in  execution 
during  the  parliament,  on  a  judgment  in  trespass  given  in  C.  B. 
before  the  day  of  summoning  the  parliament,  as  well  for  the 

(fl)  P.  207,  8.  {b)  3  vol.  244.  (c)  1  Hatsell,  18. 
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King's  fine  for  the  trespass  vi  ct  armis,  as  for  the  damages  re- 
covered. Upon  which  a  bill  was  brought  into  the  house  in  the 
form  of  a  petition  from  the  commons  for  parliamentary  remedy, 
in  which  they  assert  their  claims,  and  declare  their  opinion,  that 
they  were  privileged  from  all  arrests  during  the  parliament,  ex- 
cept for  treason,  felony,  or  surety  of  the  peace  ;  and  conclude  by 
praying  that  in  future  it  may  be  enacted  into  a  law,  that  neither 
lords,  nor  knights,  nor  others,  (considering  it  as  a  common  pri- 
vilege of  the  whole  parliament  and  not  merely  of  their  own 
body,)  or  their  servants,  miglit  be  arrested  or  detained  in  prison 
during  the  time  of  parliament,  except  for  treason,  &c.  There 
was  an  enactment  in  that  case,  by  the  consent  of  the  plaintifPs 
counsel,  for  the  discharge  of  Lnrkc  out  of  custody  ;  lie  having 
been  taken  during  the  parliament,  though  upon  a  judgment 
given  before :  but  there  was  a  saving  to  the  plaintiff  of  his 
execution  after  the  end  of  the  parliament,  and  for  the  king's 
fine.  But  the  rest  of  the  petition  for  a  like  general  law  in  future 
was  denied.  That  therefore  is  an  instance  in  which  the  com- 
mons' house  claimed,  besides  the  special  redress  in  the  particular 
instance,  a  general  privilege  for  their  members,  jointly  indeed 
with  the  rest  of  the  parliament;  but  they  did  not  act  upon 
this  claim  themselves,  but  submitted  it  to  the  rest  of  the  parlia- 
ment, as  a  matter  of  general  concern.  And  though  their  peti- 
tion was  partly  complied  with,  so  far  as  affected  the  present 
<lischarge  of  the  member  arrested  ;  yet  even  that  was  only  done 
by  consent  of  the  plaintifFs  counsel,  and  upon  the  terms,  as  it 
seems,  of  saving  to  the  plaintiff  in  the  suit  his  further  execution 
after  the  parliament  was  up :  for  otherwise  the  defendant  having 
been  once  taken  in  execution,  tl\e  plaintiff's  right  would  have 
been  gone :  and  the  general  recognition  by  a  law  of  the  privi- 
lege claimed  in  the  like  cases  in  future  was  refused.  It  was  a 
perilous  act  in  a  sheriff  to  discharge  a  person  arrested,  upon 
his  bare  assertion  that  he  was  a  member  of  parliament,  or  even 
upon  the  sheriff's  own  knowledge  of  it,  unless  he  also  knew  the 
extent  of  the  privilege,  and  whether  it  covered  the  particular 
case;  for  the  shcrill"  was  hable  for  the  debt  if  he  wrongfully 
liberated  his  prisoner  :  and  therefore  the  sheriff,  who  was  sworn 
to  obey  the  king's  writ,  was  not  bound  to  take  notice  that  his 
prisoner  was  a  member  of  parliament,  if  he  had  not  his  writ  of 
privilege,  which  was  to  be  the  sheriff's  protection  for  his  dis- 
charge as  against  the  plaintiff  in  the  suit:  and  without  such 
Vol.  XIV.  ,    C  writ. 
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1811.  writ,  it  appears  in  one  case,  as  if  it  would  have  been  considered 
a  breach  of  the  sheriff's  duty  to  discharge  the  prisoner  upon  his 
bare  assertion :  and  during  the  sitting  of  parliament,  it  might 
be  considered  as  the  party's  own  fault  if  he  did  not  obtain  his 
writ  of  privilege.  With  this  accords  what  was  said  by  Sir 
Orlando  Bridgeman  in  the  judgment  of  Bent/on  v.  Evelyn  (a). 
.  *'  But  in  case  of  a  judgment  against  a  privileged  person,  and 
he  taken  in  execution  thereon  sedente  parliamen|o,  the  law 
seems  in  former  times  to  have  been  more  doubtful.  S  H.  6. 
Rot.  Pari.  K6.  57."  (Then,  after  citing  Larke^%  case,  he  pro- 
ceeds— )  *'  Upon  the  petition  of  the  commons,  the  king,  by 
advice  of  the  lords,  but  with  consent  of  the  plaintiff's  counsel, 
enacts  that  the  judgment  shall  stJind  in  force  ;  and  that  after  the 
parliament  ended  the  judges  shall  make  out  process  of  capias 
ad  satisfaciendum  et  pro  fine,  as  if  he  had  never  been  imp^-i- 
soned ;  and  commissioners  to  be  appointed  by  the  lord  chan- 
cellor to  take  him  and  deliver  him  to  the  warden  of  the  Fleet. 
But  where  it  was  further  prayed  that  none  of  the  members  a  vos 
parlements  desore  aveniere,  leur  servants  ou  fliniiliers,  de  ne 
soient  ascunement  arrestes  ne  en  prison  deteynesdurant  le  temps 
de  vos  parlements,  s'il  ne  soit  pour  treason,  felony,  ou  surety 
[  25  ]  de  peace ;  the  answer  is,  roy  se  avisera.  There  was  a  special 
act  of  parliament  for  a  new  execution  and  by  a  new  way  against 
LarJce  ;  but  the  king  refused  to  make  a  general  law  in  it." 

Thorpe's  case,       Then  came  Thorpe'%  case  (Z>),  3 1  and  32  H.  6.  Rot.  Pari.  No. 

SI  &  32  H.  6.  25,  26,  27,  28  and  29.  It  would  seem  from  the  4th  Register, 
683,  mentioned  by  Mr.  Platsell,  that  parliament  was  only  under 
an  adjournment  when  Thorpe  was  prosecuted  to  judgment  and 
taken  in  execution;  but  it  appears  by  the  rolls  of  parliament  (c), 
that  it  was  then  prorogued  {d).     It  was  an  action  of  trespass  for 

taking 

(fl)  Cited  from  the  MS.  before  referred  to,  p.  18.  n.  a. 

{b)  1  Hatsell,  29.  and  5  vol.  of  Rolls  of  Parliament,  227  to  239.  4  Inst.  15. 

{c)  Mr.  Hatsell  also  refers  to  the  2d  vol.  of  Parliamentary  History,  270, 
as  the  more  probable  account,  to  shew  that  parliament  was  under  prorogation 
at  the  time, 

(</)  On  the  6th  of  March,  31  H.  6.  the  parliament  met  at  JR<?«^/n^  /  on 
the  28th  of  March  it  was  prorogued  to  the  25th  of  ylpril,  and  then  held 
at  M^estminster  till  the  2d  of  July,  when  it  was  again  prorogued.  It  was 
afterwards  held  at  Reading  on  the  7th  of  November,  and  then  prorogued  till 
the  11th  of  February,  at  Westminst^i  and  then  adjourned  to  the  I4th  of  the 
same  month. 
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taking  goods,  brought  in  the  court  of  exchequer  at  the  suit  of 
the  Duke  of  York  against  the  speaker  of  the  house  of  conrmons, 
in  which,  during  the  prorogation,  judgment  was  recovered  by 
the  duke  for  1000^.  and  10/.  costs;  and  Thorpe  was  taken  in 
execution  for  the  amount  and  committed  to  the  Fleets  as  well 
for  the  fine  due  to  the  king,  as  for  the  damages  adjudged  to  the 
plaintiff.  Afterwards,  upon  the  meeting  of  parliament  on  the 
15th  of  February^  the  commons  petitioned  the  king  and  the 
lords,  that  they  might  enjoy  all  such  liberties  and  privileges  as 
they  had  been  accustomed  and  of  ancient  time  used  for  coming 
to  the  parliament  and  going,  and  returning;  and  then  they 
require  that  Thomas  Thorpe  their  speaker,  and  W.  Royle,  mem- 
bers of  the  said  parliament,  then  being  in  prison,  may  have 
their  liberty ;  this  being  declared  to  be  a  privilege  of  parlia- 
ment. The  cause  of  the  judgment  and  commitment  was  there- 
upon declared  to  the  lords  by  the  counsel  for  the  Duke  of  York; 
and  thereupon  it  was  prayed  on  behalf  of  the  duke,  that  the 
lords,  considering  that  the  trespass  was  committed  by  Thorpe 
after  the  beginning  of  the  then  parliament,  and  that  the  action 
was  commenced,  "  and  by  process  of  law  judgment  thereupon 
given  against  the  said  Thomas  Thorpe  in  time  of  vacation  of 
the  parhament,  and  not  in  parliament  time ;"  and  that  if  he 
should  be  released  by  privilege  of  parliament  before  the  duke 
was  satisfied  of  his  damages  and  costs,  the  duke  would  be  with- 
out remedy  in  that  behalf;  therefore  that  Thorpe  should  accord- 
ing to  law  be  kept  in  ward  till  the  damages  and  costs  were 
satisfied.  But  the  lords ;  "  not  intending  (as  it  is  stated)  to 
impeach  or  hurt  the  liberties  and  privileges  of  them  that  were 
come  for  the  commune  of  this  land  to  this  present  parliament, 
but  equally  after  the  course  of  law  to  minister  justice,  and  to 
have  knowledge  what  the  law  will  wey  in  that  behalf;  opened 
and  declared  to  the  justices  the  premises,  and  asked  of  them, 
'whether  the  said  Thomas  ought  to  he  delivered  from  prison  hy 
force  and  virtue  of  the  'privilege  of  parliament^  or  not  ?  To 
the  which  question  the  chief  justices,  in  the  name  of  all  the 
justices,  after  deliberation  had  among  them,  said  that  they  ought 
not  to  answer  that  question,  for  it  hath  not  been  used  aforetime 
that  the  justices  should  in  anywise  determine  the  privilege  of  the 
high  court  of  parliament."  Now  to  pause  on  this  first  part  of 
their  answer;  the  lords,  who  must  be  taken  to  have  known 
what  the  privileges  and  course  of  parliament  were,  conceived 

C  2  that 
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tlint  they  had  a  right  to  apply  to  the  judges  for  their  advice 
upon  the  matter  of  law.  The  judges  however  say  that  they 
*were  not  to  determine  the  privilege  of  the  high  court  of  parliament. 
The  question  it  is  to  be  observed  was  put  to  them  in  parliament: 
and  in  parliament  the  judges  were  not  to  determine  any  thing, 
having  no  voices  there :  they  were  only,  when  called  upon,  to 
advise  the  lords  in  matters  of  law ;  and  the  lords  who  were  sitting 
in  that  case  as  the  magnum  concilium  regis,  were  to  determine 
the  point.  Lord  Hale  (a),  speaking  of  the  different  councils  of 
the  king,  mentions  the  concilium  privatum,  the  concilium  ordi- 
narium,  and  the  concilium  magnum,  both  in  and  out  of  parlia- 
ment. That  of  the  concilium  ordinarium,  the  privy  council  and 
gi'eat  officers  of  state,  whether  peers  or  not,  and  the  judges  were 
members.  That  the  concilium  magnum  was  a  council  both  in 
and  out  of  parliament;  that  is,  whether  parliament  were  sitting 
or  not;  and  the  consilium  ordinarium  was  a  part  of  that  council 
when  they  were  sitting  in  or  out  of  parliament.  In  early  times 
much  business  was  done  in  the  house  of  lords,  sitting  as  the  mag- 
num concilium :  in  that  case  the  judges  bad  voices,  and  might 
assist  in  the  determination  as  well  as  any  of  the  lords  of  the 
council.  At  the  time  when  the  question  was  put  to  the  judges  in 
Thorpe's  case,  concerning  the  privilege  of  parliament,  the  lords 
were  sitting  as  part  of  the  parliament^  where  the  judges  had  no 
deliberative  voice;  and  that  furnishes  the  true  solution  of  the  an- 
swer given  by  them  on  that  occasion.  For  they  said,  "  it  was 
net  for  them  to  determine  what  might  be  done  by  parliament, 
which  is  so  high  and  mighty  in  its  nature  that  it  may  make  law, 
and  that  that  is  law  it  may  make  no  law :  and  the  determination 
and  knowledge  of  that  privilege  belongeth  to  the  lords  of  the 
parliament,  and  not  to  the  justices."  Undoubtedly  the  determi- 
nation of  it  did  belong  to  parliament,  by  which  must  be  under- 
stood the  whole  parliament,  and  not  any  one  branch  of  it.  But 
the  judges  proceeded  to  declare  how  they  should  proceed  in  their 
own  courts;  "  in  such  case  as  writs  of  supersedeas  of  privilege  of 
parliament  be  brought  and  delivered;  the  said  chief  justice  said 
that  there  be  many  and  divers  supersedeas  of  privilege  of  parliament 
brought  into  the  courts;  but  there  is  no  general  supersedeas  brought 
to  surcess  of  all  processes,  &c."  It  appears  from  thence,  and 
from  the  -ith  part  of  Pfytme's  Reg.  811.  that  Thorpe  had  only  a 


(o)  Jurisdiction  of  the  Lords'  House  To/  Parliament,  ch.  2./>.  5,  &c. 

general 
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general  supersedeas;  and  so  likewise  in  Hodges  v.  Moor  (a),         1811. 
where  a  claim  of  privilege  was,  upon  a  letter  brought  by  the  de- 

BUIIUETT 

fendant  from  the  speaker  to  the  Court  of  K.  B.,  disallowed  by  against 
the  whole  Court ;  the  judges  say  that  the  defendant  ought  to  Abbot. 
have  brought  a  writ  of  privilege ;  and  that  when  Thorpe  was 
speaker,  he  having  only  a  general  supersedeas  for  all  actions,  it 
was  held  ill.  So  that  the  judges,  stating  in  Thorpe's  case  what 
they  do  in  their  own  courts  upon  writs  of  supersedeas,  distin- 
guish between  those  that  are  lawful  or  otherwise,  and  declare 
that  a  general  writ  of  supersedeas,  such  as  Thorpe  appears  to 
have  had,  would  not  avail,  but  that  he  ought  to  have  had  a 
particular  writ  of  supersedeas  for  each  action ;  the  privilege  of 
parliament  being  for  the  person  and  not  for  the  proceeding. 
These  considerations  will  serve  to  explain  the  proceeding  in  that 
case,  and  the  judgment  eventually  given  on  it  by  the  parliament. 
"For  (say  the  judges)  if  there  should  be  a  general  supersedeas 
brought  to  sui'cease  all  processes,  it  should  seem  that  this  high 
court  of  parliament,  that  ministreth  all  justice  and  equity,  should 
lett  the  process  of  the  common  law,  and  so  it  should  put  the  [  29  ] 
party  complaining  without  remedy,  for  so  much  as  actions  at 
common  law  be  not  determined  in  this  high  court  of  parliament. 
And  if  any  person  that  is  a  member  of  this  high  court  of  par- 
liament be  arrested  in  such  cases  as  be  not  for  treason,  or 
felony,  or  surety  of  the  peace,  or  for  a  condemnation  had  before 
the  parliament,  (that  is  before  the  time  of  holding  the  parlia- 
ment, not  in  parliament,)  it  is  used  that  all  such  persons  be  re- 
leased of  such  arrests,  and  make  an  attorney  {h)-^  so  that  they 
have  their  freedom  and  liberty  freely  to  attend  upon  the  par- 
liament.'* 

{a)  Noy,  83. 

{b)  i.  e.  "  make  an  attorney  to  answer  the  action ;  which  says  Sir  O. 
Bridgeman,  in  Benyon  v.  E'velyn,  (from  Mr,  Hargraves's  MS.  before  cited) 
shews  that  the  foundation,  the  bringing  of  the  action,  was  still  good,  though 
the  superstructure,  the  proceeding  by  arrest,  was  void.  31  He.  Rot.  Pari. 
No.  26,  27.  In  Thorpe's  case,  the  chief  justice,  in  the  name  of  all  the 
judges,  declares  to  the  lords  the^.course  of  proceeding  in  the  courts  of 
Westminster  upon  supersedeas  of  privilege  ;  that  if  a  member  of  parliament 
be  arrested  in  such  cases  as  be  not  for  treason,  felony,  or  breach  of  the  peace, 
or  for  a  condemnation  had  before  a  parliament,  it  is  used  that  all  such  persons 
should  be  released  of  all  such  arrests,  and  make  an  attorney;  so  that  they 
may  have  the  freedom  and  liberty  freely  to  attend  the  parliament.  This 
is  so  pregnant  a  proof  of  the  course  of  practice  of  those  times,  being  the 
declaration  of  all  the  judges,  that  I  shall  not  need  to  make  further  proof  be- 
fore that  time."  8 
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Hament."  All  this  serves  to  shew  what  the  judges  meant  by  say- 
ing they  were  not  to  determine  the  privilege  of  the  high  conrt  of 
parliament  before  which  they  were  then  called  to  advise.  [Lord 
Ellenboroughy  C.  J.  Surely  the  word  determine  was  not  there 
meant  to  be  used  by  them  in  the  sense  of  adjudge ;  but  they 
meant  to  say  no  more  than  this ;  you,  the  lords'  house,  ask  our 
opinion  upon  a  question  concerning  privilege  of  parliament 
before  you ;  but  we  are  not  to  determine  that  question  ;  that  is, 
we  are  not  to  give  you  any  determinate  purpose  upon  that  sub- 
ject. The  question  was  not  addressed  to  them  as  to  persons 
who  were  to  determine  or  adjudge  upon  it,  but  as  advisers  to 
the  lords  on  the  law.  They  say  in  effect,  it  is  not  a  proper  sub- 
ject for  us  to  enter  into ;  it  properly  belongs  to  yourselves ;  and 
therefore  it  is  not  for  us  to  advise  you  upon  it.]  Sir  O.  Bridge- 
man  (a)  seems  to  have  drawn  the  same  conclusion  from  the 
answer  of  the  judges  in  that  case  as  is  now  submitted  to  the 
Court ;  and  the  lords  themselves  decided  in  the  case  before 
them  according  to  the  opinion  of  the  judges ;  so  that  they  could 
not  have  considered  the  answer  of  the  judges  as  a  declaration 
that  they  knew  nothing  about  the  matter,  and  therefore  could 
offer  no  advice  to  their  lordships.  And  in  the  conclusion  of 
the  record  it  is  said ;  "  after  which  answer  and  declaration  it 
was  thoroughly  agreed,  assented,  and  concluded,  by  the  lords 
spiritual  and  temporal,  that  the  said  Tlimnas  (Thorpe)  according 
to  the  lav:)  should  remain  still  in  prison  for  the  causes  above-said; 
the  privilege  of  the  parliament,  or  that  the  said  Thomas  was 
speaker  of  the  parliament,  notwithstanding."  [Lord  Ellen- 
borough,  C.  J.  I  do  not  mean  to  touch  upon  the  observations 
arising  out  of  Thorpes  case,  which  are  many  and  important  ones; 
but  it  appears  to  me  that  the  fair  import  of  the  judges'  answer  to 
the  question  put  to  them  is  this :  We  cannot  determine  that  which 
is  a  question  for  your  own  consideration  respecting  your  own  pri- 
vileges, but  we  will  tell  you  what  io  the  rule  upon  which  we  act 
in  our  courts.  And  then  the  lords  adopt  the  rule  of  law  as  it 
prevailed  in  the  courts  of  Westminster. '\  The  lords  proceeded 
further  in  that  case  to  declare,  "  that  the  premises  should  be 
opened  and  declared  to  them  that  were  comen  for  the  commune 
of  this  land,  and  that  they  should  be  charged  and  commanded 
in  the  king's  name,  tiiat  they  wiiJi  all  goodly  haste  and  speed 


(a)  Ut  supra. 


proceed 
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proceed  to  the  election   of  another  speaker."      And  then  the 
record  concludes,  * "  The  which  premises,  forasmuch   as  they 
were  matters  in  law,  by  the  commandment  of  the  lords,  were 
opened  and  declared  to  the  commons  by  the  mouth  of  Walter 
Moyle^  one  of  the  king's  Serjeants  at  law."     Now  it  would  indeed 
be  extraordinary,  if  the  judges  could  know  nothing  of  the  pri- 
vileges of  parliament,  and  could  not  even  give  an  answer  of  ad- 
vice respecting  them,  that  the  lords  should  order  one  of  the 
king's  Serjeants  to  go  and  expound  their  resolution  to  the  com- 
mons because  it  contained  matters  in  law.      The  matter  was 
accordingly  opened  and  declared  to  the  commons  by  the  king's 
Serjeant  at  law,  in  the  presence  of  the  Bishop  of  Ely,  accom- 
panied by  other  lords ;    and  the  bishop  then  commanded  them 
in  the  king's  name  to  elect  another  speaker ;    which  they  did. 
The  sum  of  the  whole  case  is  this :  the  commons  conceiving 
their  privilege  to  be  Invaded  by  the  proceedings  had  against 
their  speaker,  and  his  commitment  In  execution  of  the  judgment 
recovered  against  him,  do  not  act  of  themselves  upon  their  own 
declaration  that  they  had  such  a  privilege,  but  state  it  as  a  matter 
of  general  concern  to  the  parliament  at  its  opening,  by  way  of 
claim  indeed  and  as  a  matter  of  right,  together  with  other  privi- 
leges, in  order  that  It  may  be  acknowledged  and  ratified,  and 
that  no  person  may  be  ignorant  of  it.     The  lords  call  upon  the 
judges  for  their  opinion  upon  the  question,  considering  it  as  a 
matter  of  law.     The  judges,  waving  the  determination  of  the 
case  as  a  matter  touching  the  privilege  of  the  high  court  of  par- 
liamentj  in  which  they  had  no  deliberate  voice,  advise  the  lords 
how  they  (the  judges)  would  act  upon  It  in  their  own  courts  :  and 
the  lords,  adopting  the  rule  of  the  courts  of  law,  disallow  the 
privilege  claimed,  because  Thorpe,  the  imprisoned  member,  de- 
fendant in  the  suit,  had  only  a  general  supersedeas,  and  not  a 
particular  supersedeas  In  that  suit ;  and  because  the  condemna- 
tion was  before  the  parliament  began  ;   being  during  a  proroga- 
tion.   The  commons  acquiesce  In  this  decision,  and  chuse  another 
speaker.       Sir   O.    Bridgeman   thus  comments  upon    2'horpe's 
ease  in  giving  his  judgment  In  Benyon  v.  Evelyn  {a).      The 
principal  question  there  being  whether  it  were  a  breach  of  pri- 
vilege to  sue  out  and  continue  an  original  against  a  member  of 
the  commons'  house  of  parliament  during  the  sitting  of  parh'a- 


1811. 


BURDETT 
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{a)  From  Mr.  Margrave's  MS.  p.  6.  &c. 
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mcnt;  which  was  decided  in  the  negative  :  he  says,  "I  shouUl 
liave  been  glad  not  to  have  had  occasion  to  liave  delivered  my 
opinion  on  this  point*  for  two  reasons  ;  first,  because  it  is  a  ten- 
der thing  for  an  inferior  court  to  judge  of  the  privileges  of  a 
superior  court :  and  4-  List.  50  saith,  that  the  judges  are  assist- 
ants to  the  lords  to  inform  ^em  of  the  common  law;  but  it  doth 
not  belong  to  them  (a)  to  judge  of  any  law,  custom,  or  privilege 
of  parliament ;  and  cites  for  it  TJiorpe''&  case,  31  i/.  6.  Jtot.  Pari. 
No.  26,  and  some  other  cases ;  "johich  cases  only  extend  where 
the  privilege  of  parliament  comes  in  debate  in  the  house  of  peers. 
The  judges  are  not  to  determine  there  what  the  privilege  of 
parliament  is  in  such  cases ;  for  the  conusance  thereof  belongs 
to  the  lords  of  the  parliament,  and  not  to  the  judges:  and 
yet  even  thercy  the  judges  deliver  their  opinions  to  the  lords, 
as  assistants,  what  the  course  of  common  law  was  in  such 
cases  ;  according  to  which  opinions  the  lords  gave  their  judg- 
ment against  privilege  in  that  case ;  that  Thorpe,  being  con- 
demned in  trespass  in  the  interval  of  parliament,  and  in  the 
Fleet  pro  fine  regis,  should  remain  in  execution  there.  But 
out  of  parliament,  "ivherCf  upon  a7i  action  at  common  laxv,  a 
question  concerning  privileges  of  parliament  arises,  nothing  hath 
heen' more  frequent  than  for  the  judges  of  the  common  law  to 
deliver  their  ojnnions  co?icerning  it,  and  consequently  to  give 
their  judgments  (6)."     [Bajjley,  J.  They    must  know  the  extent 

of 

(a)  The  learned  editor  of  that  judgment  remarks  in  a  note  the  omission  of 
a  qualification  added  here  by  Lord  Coie,  viz.  "  as  hath  been  said,"  &c. 

(b)  Sir  0.  Bridgeman'  continues,  and  concludes  this  part  of  his  judgment 
wi!h  saying,  "  The  king  himself  daily  permits  his  privileges  and  preroga- 
tives to  be  detennined  between  him  and  his  subjects  in  the  courts  of  JVest- 
minster  by  the  common  law.  And  when  in  a  common  action  the  privilege  of 
parliament  doth  come  to  be  part  of  the  plea  or  justification,  it  is  of  necessity 
that  the  privilege,  nvhether  there  be  such,  and  <what  the  extent  of  it  is,  come 
also  into  consideration.  For  as  in  the  Register  {Regist.  Brev.  58.)  it  is  said  of 
the  ecclesiastical  court,  which  is  inferior  to  the  common  law,  if  a  common 
law  point  come  in  question  there,  non  est  consonum  rationi  quod  cognitio 
acccssarii  in  causa  christianitatis  impediat,  ubi  cognitio  causas  principalis  ad 
forum  ecclesiasticum  noscitur  pertinere  ;  so  I  may  say  here,  the  privilege  of 
parliament  coming  in  incidentally  as  part  of  the  case,  as  a  consequent  must 
in  this  particular  case  be  also  debated  here.  And  so  it  was  in  Tre<wyniarcC% 
case,  36  H.  8.  Dy.  60.  in  an  action  of  debt  against  a  sheriff  upon  an  escape 
of  a  member  of  parliament  taken  in  execution,  and  delivered  by  privilege  of 
parliament.  And  in  River's  case,  12  Ed.  4.  and  in  other  cases,  some  of 
which  I  shall  have  occasion  to  cite  anon  at  large." 
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of  their  own  jurisdiction,  and  in  what  cases  it  is  taken  away.         1811. 
But  it  does  not  follow  that  the  common  law  courts  are  bound  to         ~~    "' 
take  conusance  of  the  particular  way  in  which  the  privileges  of        against 
parliament  are  to  be   exercised  in  all  instances.      The   cases       Abbot. 
alluded  to  are  those  where  an  action  being  depending  in  this  or 
some  other  court,  it  has  been  attempted  to  stop  the  proceedings 
upon  the  ground  of  an  alleged  breach  of  privilege :  it  there- 
fore became  necessary  for  the  Court  to  take  notice  of  the  extent 
of   their    own  jurisdiction,    and   to   see   whether   a   sufficient 
foundation  were  laid  for  staying  the  action.]     It  will  appear 
upon  the  consideration   of  all  the  cases  to  what   extent   the 
courts  of  law  have  gone  in  taking  conusance  of  particular  claims       [  34  ] 
of  privileges.     It  was  the  more  necessary  to  enter  at  large  into 
the  examination  of  Thorpe's  case,  because  that  has  been  made 
the  foundation  of  the  notion  that  the  judges  in  the  courts  of 
common  law  could  not  take  conusance  of  the  privileges  of  par- 
liament, which  will  appear  to  be  an  erroneous  conclusion. 

Gierke's  case  in  the  39  H.  6.  (a)  is  the  next  upon  the  subject.  Gierke's  case. 
That  was  a  petition  to  the  king  in  parliament  by  the  commons,  ^^  ^'  ^' 
stating  that  Clerke,  who  was  burgess  for  Chippenham,  after 
coming  to  and  during  the  sitting  of  parliament  was  arrested 
and  imprisoned  for  certain  fines  due  to  the  king,  which  had 
accrued  in  an  action  of  trespass  brought  by  Robert  Basset 
against  Gierke,  in  which  he  was  condemned,  and  also  in 
another  action  against  him  by  John  Payne  for  maintenance,  in 
which  also  he  w^as  convicted.  He  was  outlawed  at  the  suit  of 
one  of  the  parties,  and  was  taken  upon  a  capias  utlagatum,  and 
finally  committed  to  the  Meet,  where  he  was  retained  by  the 
other  party ;  and  was  in  custody  at  the  time  of  the  petition  to 
answer  the  condemnation  money  to  the  respective  parties,  and 
the  fines  due  to  the  king.  The  prayer  to  the  king  and  lords 
was  to  order  that  the  chancellor  have  power  to  direct  writs  to 
the  warden  to  discharge  Gierke,  in  order  that  he  might  attend 
the  parliament;  and  that  neither  the  chancellor,  nor  the  war- 
den of  the  Meet,  nor  any  other  be  endangered  by  the  dismissal; 
saving  however  the  execution  of  the  king,  and  of  the  respec- 
tive plaintiffs  in  the  suits,  after  the  dissolution  of  the  parlia- 
ment, notwithstanding  the  arrest  and  discharge,  as  if  he  had  [  ^5  ] 
not  been  arrested ;  and  saving  to  the  commons  their  whole  pri- 

(«)  5  vol.  oi  Rolls  of  Parliament,  Ql'knaifdl  Hatselh  34. 

/^  vilege 
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1811.        vilegc  in  tam  amplo  modo  as  if  an  act  had  not  been  made. 

That  petition  was  granted  by  the  king  and  the  lords,  and  so 

azahJt'  became  an  act  of  parliament.  There  again  the  commons  had 
Abbot.  come  to  a  resolution  that  the  arrest  of  ClerJce  was  a  breach  of 
their  privilege ;  yet  they  did  not  act  upon  that  of  themselves, 
but  prayed  an  act  of  parliament,  which  was  acceded  to  by  the 
rest  of  the  legislature,  to  discharge  him  during  the  parliament ; 
indemnifying  the  chancellor,  and  saving  the  rights  of  the  king 
and  of  the  creditors  after  the  parliament.  From  whence  it 
should  seem  that  the  arrest  was  not  considered  to  be  wholly 
illegal;  the  condemnation  being  prior  to  the  parliament;  but 
the  taking  of  him  being  in  the  time  of  parliament ;  he  not 
having  his  writ  of  privilege ;  because  they  save  the  rights  of  the 
king  and  the  creditors  after  the  end  of  the  parliament,  and 
subject  him  then  to  be  taken  in  like  manner  as  if  he  had  never 
been  so  before,  from  which  otherwise  he  would  have  been 
freed. 
lionne  v.  'The  next  is  the  case  of  Donne  v.  Walsh,  which  was  in  the 

JValsh,  M.  12.  Exchequer  of  Pleas,  in  12  Ed.  4.  (a).  It  was  a  bill  of  debt  on 
20.*  '  "  '  bond,  to  which  the  defendant,  a  servant  of  the  Earl  of  Essea:, 
pleaded  his  writ  of  privilege:  and  there,  though  the  question 
arose  concerning  a  breach  of  privilege  of  the  lords'  house  only, 
yet  the  writ  recites  it  as  an  entire  and  joint  privilege  of  the 
lords  and  commons,  that  none  of  them  ought  to  be  impri- 
soned or  impleaded  during  the  time  of  parliament :  and  then 
the  defendant  pleads,  that  he  on  such  a  day  and  ever  since 
(covering  the  time  of  the  Writ)  was  the  menial  servant  to  the 
Earl  of  Essex,  and  came  with  him  to  parliament,  &c.  The 
[  36  ]  plaintiff  replied  that  there  was  no  such  custom  of  parliament  as 
pleaded  by  the  defendant ;  which  was  in  fact  a  demurrer,  and  is 
so  treated  by  Mr.  AtJcyns  in  his  treatise  of  the  power  of  parlia- 
ment {h) ;  and  judgment  was  thereupon  given  by  the  barons  of 
the  exchequer,  with  the  advice  of  all  the  other  judges;  allow- 
ing that  there  was  a  custom  of  parliament  that  the  members  of 
either  house  ought  not  to  be  taken  or  arrested  during  the  time 
of  parliament ;  but  denying  the  custom  to  be  that  they  oOght 
not  to  be  impleaded  (c).     That  is  a  dii'ect  authority  in  point : 

(a)  4  Prynne's  Pari,  ffrits,  14^.  (7^2.)  (3)  P.  42. 

(f)  In  the  recital  of  this  case  in  the  judgment  of  Benyon  v.  Evelyn,  it  is 
added  that  **  judgment  was  th«reupoQ  giv«Q  agaiast  tlie  privilege.'' 

it 
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it  is  a  decision  of  all  the  judges  on  a  question  of  privilege        1811. 

brought  in  judgment  before  them ;  and  so  far  as  they  thought         

the  privilege  founded  in  law,  they  allowed  it;  but  beyond  that,        ava^t' 
they  disallowed  it.  Abbot. 

There  is  also  a  similar  decision  of  the  Court  of  Exchequer  in  Rivers  v. 
Rivers  v.  Cosms{a),  in  the  same  year;  in  commenting  on  which  ^°-«"-f>  12 -E<^' 
Sir  Orlando  Bridgeman  (in  Beni/on  v.  Evelyn)  says,  "  This 
precedent,  being  by  the  advice  of  all  the  judges  of  England, 
ought  to  have  its  due  respect;  and  it  contains  several  things 
worthy  of  observation ;  amongst  others,  that  there  is  no  such 
custom  or  privilege,  that  a  member  of  parliament  cannot  be 
impleaded  during  the  parliament :  and  the  person  who  claimed 
the  privilege  was  put  to  answer  during  the  parliament,  and 
judgment  was  given  against  him."  He  adds  further,  "  the  re- 
solution of  all  the  judges,  I  camnot  say  was  satisfactory  to  all 
the  members  of  the  commons'  house,  who  claimed  greater 
privileges  both  as  to  the  discharge  of  members  and  their 
servants  taken  in  execution,  than  was  allowed  either  by  the 
king  and  lords  in  parliament,  or  in  Westminster-hall  by  the  [  37  ] 
judges ;  as  appears  by  the  saving  in  the  clause  of  Wttu  Hyde't, 
case,  14  Ed.  4.  No.  55.,  and  also  by  their  claims  in  the 
case  of  John  Atwell,  burgess  of  Exeter,  17  Ed.  4.  Mot.  Pari. 
No.  35.,  both  being  after  this  resolution  of  the  judges  in  Rivers's 
case." 

All  these  authorities  shew  that  Lord  Coke  was  mistaken  in 
the  conclusion  which  he  drew  in  4  Inst.  15.  from  Thorj)e\ 
case.  "  The  truth,"  says  Sir  O.  Bridgeman  {b),  "  is,  that  Lord 
Coke's  treatise  of  the  jurisdiction  of  parliament  is  a  posthumous 
work ;  and  though  I  shall  attribute  as  much  to  his  learning  in 
the  law  as  to  any  ?ages  in  the  law  whatsoever,  yet  there  not 
being  that  freedom  in  former  times  of  having  copies  of  the 
records  at  large  as  hath  been  since,  when  he  comes  to  cite  them 
he  is  guided  by  abstracts,  which  occasions  miserable  mistakes, 
and  by  the  Modus  tenendi  Parliamentum,  which,  as  to  the 
time  of  making  it,  was  most  certainly  a  counterfeit  piece.  So 
that  there  are  a  multitude  of  errors  in  his  chapter  concerning 

(.a)  4  Prynne,  757  to  763.,  and  the  same  record  is  recited  at  length  in  Sir  » 

O.  Bridgeman'^  judgment,  before  cited,  in  Benyon  r.  Bvelyn,  p.  29. 
{b)  P.  34.  of  die  judgment  in  Benyon  v.  Evelyn. 

parliaments, 
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181  J.        parliaments,  and  in  particular  both  those  records  (a)  are  grossly 
„  mistaken." 

TJ  u  fiT)  RTT 

against  Hi/tie's  case  referred  to  by  Sir  O.  Bridgeman  is  in  effect  the 

Abbot.       same  as  Gierke's  case  before  mentioned  (b).     The  other  case 

Hi/Je'scase,     mentioned  by  him,  of  AiwclL  17  Ed.  4.  (c).  was  that  of  a  peti- 
supra.  ,  J  ^  '  \  17  M. 

AtivelPs  case  *^°"  from  the  commons,  reciting  as  before,  "  from  time  out  ol 
17  Ed.  A.  Rot.  mind  the  knights,  citizens  and  burgesses  of  parliament,  amongst 
Pari.  No.  35.  ^^.i^^^,  hbcrties  and  franchises,  have  had  and  used  the  privilege 
that  any  of  them  should  not  be  impleaded  in  any  action  per- 
[  38  ]  sonal,  nor  be  attached  by  their  person  or  goods  in  their 
coming  to  any  such  parliament,  there  abiding,  nor  from  thence 
to  their  proper  home  resorting ;  which  liberties  and  franchises 
the  king  at  the  commencement  of  this  parliament  graciously 
"  hath  ratified  and  confirmed."  Then  it  sets  forth  that  John 
Aiwell,  citizen  for  Exeter,  coming  to  the  parliament,  and  con- 
tinually attending  upon  the  same  smce  its  commencement  and 
during  its  continuance,  was  condemned  by  default  of  answering 
to  eight  feigned  informations  in  the  Exchequer  preferred 
against  him  by  John  Taylor,  in  160/.;  the  said  John  Atwell 
daily  attending  the  parliament,  and  not  having  knowledge  of 
the  same  condemnations.  That  writs  of  fieri  facias  and  capias 
ad  satisfaciendum  had  issued  against  him,  on  which  he  was 
apprehensive  of  being  taken ;  so  that  he  could  not  freely  depart 
from  this  present  parliament  to  his  own  home  for  doubt  of  his 
body  and  goods  being  put  in  execution,  contrary  to  the  privi- 
lege due  to  the  members  of  parliament.  Upon  this  prayer 
of  the  commons,  the  king  by  advice  of  the  lords,  orders  (and 
thereby  it  is  enacted)  that  the  said  writs  of  execution  should 
not  be  executory  or  hurtful  to  him,  his  body  or  goods,  return- 
ing from  the  parliament ;  and  that  the  chief  baron  of  the  ex- 
chequer (the  judgments  being  in  that  court)  shall  have  power 
to  grant  without  deuyer  writs  of  supersedeas  to  surcease  all 
manner  of  executions  in  that  behalf  to  be  made.  "  Saving  al- 
ways to  the  aforesaid  John  Taylor  his  aforesaid  judgments  and 
executions,  and  every  of  them,  to  be  had  and  sued  at  his  plea- 
sure against  the  said  John  Aiwell  at  every  time  after  the  end  of 

(a)  The  cases  referred  to  by  Lord  Coie  in  4  Injt.  24.  are  Bogo  de  Clare's 
case,  18  Ed.  l.,  and  John  de  Tlioresby^  case,  lo  Ed.  3. 
{b)  Ante  p.  31.  (c)  5  vol.  Rolls  of  Pari.  131.  j  and  Hatsell,  48. 

this 
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this  present  parliament,  this  present  ordinance  notwithstand-         1811, 
ing."     There  af^ain  the  commons  still  claimed  the  custom  not 
to  be  impleaded  sedente  parliamento,  notwithstanding  the  deci-        against 
sion  in  Donne  v.  Walsh ;  and  this  claim,  it  is  observed  by  Sir        Abbot. 
O.  Bi'idgeman  (a),  is  negatived  in  effect  by  the   saving   clause       [  39  ] 
in  the  act,  reserving  to   Taylor  his  execution  after  the  end  of 
the  parliament.     He  must  therefore  have  considered  that  it  was 
not  a  resolution  of  the  commons'  house  only,  which  makes  a 
privilege,  unless  it  be  either  acknowledged  by  the  law  before, 
or  ratified  by  the  rest  of  the  parliament,  which  would  make  it 
a  law  in  future.     In  consequence  of  this  it  appears,  that  in  the 
next  claim   of  privilege  of  this  description  made  by  the  com- 
mons, the  claim  of  exemption  from  being  inipleaded  during  the 
parliament  is  omitted. 

That  was  in  the  case  of  Roo  v.  Sadcliffe  (&),  1  H.  7.  where  -Rf  v.  Sad- 
the  privilege,  which  was  claimed  entire  both  for  lords  and  com-  "^^^ 
mons,  was  confined  to  freedom  from  arrest  or  imprisonment. 
Up  to  that  period  the  house  of  commons  had  never  proceeded 
as  for  a  breach  of  privilege  upon  their  own  authority :  when  it 
was  a  common  case  of  privilege  known  to  the  law,  a  writ  of 
privilege  had  issued  as  a  matter  of  course,  by  which  it  was  in- 
forced  :  when  there  was  any  doubt  or  difficulty  in  the  matter, 
it  was  referred  to  the  consideration  of  the  whole  parliament, 
and  acted  upon  by  them  as  a  matter  of  common  concern  to 
both  houses:  but  it  never  was  acted  upon  by  the  commons 
alone  on  their  single  resolution :  they  had  never  proceeded  to 
deliver  any  person  arrested  upon  process  out  of  custody  by  [  40  ] 
their  own  authority :  on  the  contrary,  they  had  at  last  aban- 
doned their  repeated  claim  of  privilege  to  be  exempt  from 
being  impleaded  during  the  parliament,  after  it  had  been  as  often 
disallowed  by  the  lords  and  the  judges. 

The  next  in  order  is  Ferrers'^  case,  34  H.  8. ;  the  account  of  Ferrers's  case, 

,  .  ,     34  H.  8. 
which 

(a)  His  words  immediately  following  the  statement  of  the  saving  clause 
are,  "  whereby  it  appears  that  the  judgment  of  the  king  and  lords  in  parlia- 
ment agreed  with  the  judge's  resolutions,  that  the  impleading  a  member  of 
parliament  during  the  parliament,  without  taking  out  execution,  was  not 
against  the  privilege  ;  for  there  is  a  saving  of  the  judgment.  From  all  which 
the  inference  is  strong :  the  act  of  parliament  did  allow  the  foundation  and 
proceeding  and  judgment  against  Atwell,  a  member  of  parliament,  during 
the  parliament,  though  it  discharged  the  execution." 

{b)  Ro/l  of  Pari.  lOi.md  iHatsell,  51.  ,  " 
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which  is  taken  from  Holins}ied{a\  who  says  that  it  having 
been  a  case  of  privilege,  he  had  gotten  as  correct  an  account  of 
it  as  he  could  from  those  whom  he  considered  to  be  well  ac- 
quainted with  it :  but  it  is  quoted  at  length  from  thence  by  Sir 
O.  Bridgeman  in  his  judgment  in  Benyon  v.  Evelyn  (i),  and  is 
in  substance  as  follows.  "  During  the  sitting  of  parliament 
one  George  Ferrers^  a  servant  of  the  king,  being  elected  a  bur- 
gess for  Plymouth,  in  going  to  parliament  was  arrested  in  Lon- 
don by  process  out  of  K.  B.  at  the  suit  of  one  IVIiite,  for  200 
markS)  wherein  he  was  late  afore-condemned  as  a  surety  for  the 
debt  of  one  Wheldon :  which  arrest  being  signified  to  the  com- 
mons'  house,  order  was  taken  that  the  serjeant  at  arms  should 
forthwith  repair  to  the  Compter  in  Bread-street,  whither 
Fencers  was  carried,  and  there  •  demand  his  delivery.  [This 
was  the  first  instance  where  any  such  delivery  had  been  de- 
manded or  made  except  by  writ  of  supersedeas.]  The  Ser- 
jeant went  accordingly  to  the  Compter,  and  declared  to  the 
clerks  there  what  he  had  in  command;  but  they  and  other 
officers  of  the  city  were  so  far  from  obeying  the  said  com- 
mand, that  after  many  stout  words  they  forcibly  resisted  the 
serjeant,  and  an  affray  ensued  within  the  Compter  gates  be- 
tween Ferrers  and  the  officers;  so  that  the  serjeant  was  driven  to 
defend  himself  with  his  mace,  the  crown  of  which  was  thereby 
bioken,  and  his  mace  was  stricken  down.  During  this  brawl  the 
sheriffs  of  London  came  thither,  to  whom  the  serjeant  com- 
plained of  this  injury,  and  required  of  them  the  delivery  of  the 
said  burgess,  as  before.  But  they,  taking  part  with  their  officers, 
made  little  account  either  of  his  complaint  or  of  his  message,  re- 
jecting the  same  contemptuously  with  much  proud  language :  so 
that  the  serjeant  was  forced  to  return  without  the  prisoner ;  and 
finding  the  speaker  and  all  the  knights  and  burgesses  set  in  their 
places,  declared  to  them  the  whole  cause  as  it  fell  out;  who  took 
the  same  in  so  ill  part,  that  they  altogether  (of  whom  there  were 
not  a  few,  as  well  of  the  king's  privy  council  as  also  of  his  privy 
chamber,)  would  sit  no  longer  without  their  burgess,  but  rose  up 
wholly  and  repaired  to  the  upper  house,  where  the  whole  case 
was  declared  by  the  mouth  of  the  speaker  before  Sir  Thomas 


id)  1  vol,  955. 

(A)  P.  19.    Mr.  Hargrove  refers  in  the  margin  to  Crompt.  Jurisdiction  of 
CourtJt  8.,  to  36  H.  6.  fo.  ei.)  and  to  Z>y.  375. 

Audley 
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Audley  Knt.  then  Lord  Chancellor  of  England,  and  all  the  lords 
and  judo-es  there  assembled,  who  judging  the  contempt  to  be  very 
great,  referred  the  punishment  thereof  to  the  order  of  the  com- 
mons' house."  The  account  then  proceeds,  that  "  The  commons 
returned  from  the  house  of  lords  to  their  places,  and  upon  new- 
debate  of  the  case  took  order  that  their  serjeant  should  soon  re- 
pair to  the  sheriffs  of  London  and  require  delivery  of  the  said 
burgess,  without  any  writ  or  warrant  had  for  the  same,  but  only 
as  before;  albeit  the  lord  chancellor  offered  then  to  grant  a 
writ,  which  they  of  the  commons'  house  refused ;  being  of  iv  clear 
opinion  that  all  commandments  and  other  acts  proceeding  from 
the  nether  house  were  to  be  done  and  executed  by  their  serjeant 
without  writ,  only  by  shew  of  his  mace,  which  was  his  warrant." 
Before  that  time  the  writ  of  privilege  had  always  issued,  which 
vouched  the  authority  from  whence  the  protection  proceeded ; 
but  upon  that  occasion  as  the  officer  of  the  commons  had  been 
sent  immediately  from  their  own  house  with  the  insignia  of  his 
office,  they  deemed  that  to  be  a  sufficient  authority  to  the  sheriff 
to  deliver  up  the  imprisoned  member.  "  But  before  the  Ser- 
jeant's return  into  London,  the  sheriffs,  having  intelligence  how 
heinously  the  matter  was  taken,  became  somewhat  more  mild ; 
so  as  upon  the  said  second  demand  they  delivered  the  prisoner 
without  any  denial.  But  the  serjeant  having  then  further  in 
command  from  those  of  the  nether  house,  charged  the  said  she- 
riffs to  appear  personally  on  the  morrow  by  8  of  the  clock  before 
the  speaker  in  the  nether  house,  and  to  bring  thither  the  clerks 
of  the  Compter  and  such  other  of  their  officers  as  were  parties  to 
the  said  affray;  and  in  like  manner  to  take  into  his  custody  the 
said  White,  which  wittingly  procured  the  said  arrest  in  contempt 
of  the  privilege  of  the  parliament.  Which  commandment  being- 
done  by  the  serjeant  accordingly,  on  the  morrow  the  two  she- 
riffs with  one  of  the  clerks  of  the  Compter  who  was  the  chief  oc- 
casion of  the  said  affray,  together  with  the  said  Whitey  appeared 
in  the  commons'  house ;  where  the  speaker  charging  them  with 
their  contempt  and  misdemeanor  aforesaid,  they  were  compelled 
to  make  an  immediate  answer  without  being  admitted  to  any 
counsel ;  albeit  Sir  Robert  Cholmley,  then  recorder  of  London, 
and  other  the  counsel  of  the  city  then  present,  offered  to  speak 
in  the  cause,  who  were  all  put  to  silence,  and  none  suffered  to 
speak  but  the  parties  themselves.  Whereupon  in  conclusion  the 
same  sheriffs  and  White  were  committed  to  the  Tower  of  Lon- 
don; 
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dou;  and  the  said  clerk,  who  was  the  occasion  of  the  fray,  and 
the  officer  of  London  who  did  the  *arrest,  called  Taylor^  with  four 
other  officers,  to  Neu-gate,  where  they  remained  from  the  28tli 
to  the  30th  of  March;  and  then  they  were  delivered,  not  without 
humble  suit  made  by  the  mayor  of  London  and  other  their  friends. 
And  forasmuch  as  tiie  said  Ferrers,  being  in  execution  upon  a 
condemnation  of  debt,  and  set  at  large  by  privilege  of  parliament, 
was  not  by  law  to  be  brought  again  into  execution,  and  so  the 
party  without  remedy  for  his  debt,  as  well  against  him  as  his 
principal  debtor;  after  long  debate  of  the  same  for  nine  or  ten 
days  together,  they  at  last  resolved  on  an  act  of  parliament  to  be 
made,  and  to  renew  the  execution  of  the  said  debt  against  Whcl- 
don  the  principal  debtor,  and  to  discharge  the  said  Ferrers."  It 
is  to  be  recollected  that  the  condemnation  in  this  case  had  been 
before  the  parliament,  and  that  Ferrers  was  taken  as  he  was 
coming  to  the  parliament;  and  it  was  before  that  time  a  contested 
point,  whether  a  member  coming  to  the  parliament  could  be  ar- 
rested upon  a  condemnation  had  before.  But  there  were  other 
ingredients  in  the  case,  which  probably  entered  materially  into 
the  decision  in  the  result,  namely  the  indignity  and  violence  offer- 
ed by  the  sheriffs  and  their  officers  to  the  Serjeant  at  mace  bear- 
ing the  ensign  of  his  official  authority,  and  also  the  situation  of 
Ferrers  himself  as  an  immediate  servant  of  the  king.  The  lord 
chancellor,  it  is  said,  and  all  the  lords  and  judges  there  assem- 
bled, judged  the  contempt  to  be  very  great  upon  the  declaration 
to  them  of  the  whole  case;  yet  in  Moore's  Rep.  57.  it  is  reported 
to  have  been  said  by  Dyer  "  que  si  home  soit  condemne,  en  debt 
ou  trespass,  et  est  essien  un  des  burgesses  ou  chivalers  de  parlia- 
ment, and  puis  soit  prise  en  execution,  il  ne  poit  avoir  le  privi- 
ledge  del  parliament :  et  issent  fuit  tenus  per  le  sages  del  ley  en 
le  case  d'un  Ferrers  en  temps  le  roy  H.  8.  et  comment  que  le 
priviledge  a  ceo  temps  fuit  a  luy  allow,  ceo  fuit  minus  juste." 
And  this  case  is  thus  mentioned  by  Sir  Robert  Atkins  one  of  tlie 
judges  of  C.  B.,  in  his  argument  in  Bamardiston  v.  Soame  («). 
"10  Eliz.  Dy.  275.  there  is  an  action  brought  against  the  keeper 
for  letting  a  burgess  of  parliament  go  at  large  by  writ  de  privi- 
legio  parliamenti,  who  was  in  execution.  The  Lord  Dyei-  says 
nothing  there  what  became  of  it;  but  Mooie  57.  reports  that  it 
was  held  by  Dyer,  that  if  one  condemned  in  debt  or  trespass  be 


{a).l  St.  Tr.  437. 
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cbosen  to  the  parliament,  and  after  taken  in  execution^  he  shall 
not  have  his  privilege  of  parliament :  and,  as  he  says,  it  was  so 
held  by  the  sages  of  the  law  in  the  case  of  Ferrers;  and  that 
though  his  privilege  was  indeed  allowed,  yet,  (as  they  held)  it 
was  minus  juste.  Which  case  of  Ferrejs  was  the  same  here 
mentioned  before  to  be  in  Dyer,  275.  as  appears  by  Mr.  C/omp' 
ton  in  his  Jurisdiction  of  Courts,  8.  b.  So  that  some  things  re- 
lating to  the  parliament  the  courts  of  Westminster  must  deter- 
mine, and  the  judges  cannot  avoid  it  if  they  will  do  justice."  It 
seems  on  the  whole,  that  the  complaint  of  the  commons  was  not 
so  much  of  the  original  arrest  being  a  breach  of  privilege  as  of 
the  violent  and  contemptuous  manner  in  which  the  sheriffs  and 
their  officers  treated  the  Serjeant  at  arms  when  sent  by  the  house 
to  demand  their  member ;  for  they  saved  the  plaintiff's  execution 
against  Wheldon  the  principal  debtor,  who,  upon  the  supposition 
that  the  taking  of  Ferrers  the  surety  in  execution  was  lawful, 
would  otherwise  have  been  discharged ;  although  White  the 
plaintiff  had  willingly  procured  the  caption  of  Ferrers  as  he  v/as 
coming  to  the  parliament.  Even  with  respect  to  Ferrers  him- 
self, though  he  was  ultimately  discharged  by  the  act,  there  ap- 
pears to  have  been  some  previous  doubt;  for  it  is  said  (a)  that 
**  before  this  came  to  pass  the  commons'  house  were  divided  up- 
on the  question,  but  in  conclusion  the  act  passed  for  Ferrers, 
Voho  txion  by  14:  voices."  It  would  certainly  have  been  dangerous 
for  the  sheriffs  to  have  discharged  their  prisoner  upon  their  own 
responsibility,  on  the  mere  verbal  order  of  the  serjeant  bearing 
his  mace ;  for  if  that  had  not  been  deemed  a  good  authority  at 
law  for  the  discharge,  the  sheriffs  would  have  made  themselves 
liable  for  the  debt.  There  vi^as  another  ingredient  too  in  the 
case,  that  Ferreis  was  a  servant  of  the  king ;  who,  being  advised 
of  this  proceeding,  called  before  him  the  lord  chancellor  and  the 
judges,  together  with  the  speaker  of  the  parliament,  and  others, 
the  greatest  persons  of  the  nether  house,  before  whom  he  claimed 
the  privilege  for  all  his  servants  attending  there  upon  him;  so 
that,  said  his  majesty,  if  Ferrers  had  been  no  burgess,  but  only 
his  servant,  yet  in  respect  thereof  he  was  to  have  the  privilege  as 
well  as  any  other :  being,  as  he  said,  informed  that  the  members 
claimed  the  privilege  for  their  servants  during  the  parliament. 
But  after  reproving  the  conduct  of  the  plaintiff  in  the  action,  his 
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Treivynard's 
case,  S5H.8. 


[47  ] 


majesty  commended  the  equity  of  the  commons  in  restoring  to 
the  plaintiff  his  remedy  against  the  principal  which  he  had  lost 
by  law.  And  afterwards  Sir  Edward  Montague^  the  chief  justice, 
confirmed  all  that  the  king  had  said  respecting  the  privilege; 
which  was  assented  to  by  the  rest.  So  that  it  appears  that  the 
allowance  of  the  privilege  in  that  case  was  as  well  in  respect 
of  the  claim  of  the  king  for  his  servants,  as  of  the  claim  of  the 
house  for  its  members.  In  the  sequel  however  the  act  did  not 
pass  the  upper  house,  as  the  parliament  was  dissol#d  before  the 
lords  had  time  to  consider  it.  Sir  O.  Bridgeman  (a),  in  speaking 
of  that  case,  having  before  stated  that  it  had  been  considered  a 
doubtful  matter  whether  the  party  there  were  entitled  to  privi- 
lege or  not,  says,  that  "  this  case  doth  not  only  determine  the 
law  for  the  privilege  against  the  execution,  but  also  that  the  par- 
ty ought  to  be  discharged  without  writ  when  the  serjeant  at  arms 
came  for  him."  But  Pasch.  6  Eliz.  in  Moore's  Rep.  51. \  (and  I  have 
seen  the  same  in  other  good  reports,)  Dyer  said,  that  Ferrers  ought 
not  to  have  the  privilege  of  parliament,  and  that  it  was  allowed 
minus  juste.  And  he  cites  Tremynard'^  case  in  the  same  parlia- 
ment, 35  H.  8.,  after  the  resolution  in  the  last  case;  who  being 
a  burgess  of  parliament,  and  taken  in  execution,  was  freed  not  by 
the  mace  or  serjeant  at  arms,  but  by  a  writ  of  supersedeas  of  pri- 
vilege ;  which  writ  was  a  security  to  the  sheriffs  against  an  action 
for  an  escape,  whether  the  privilege  were  allowable  or  not.  And 
he  also  observes  upon  Ferrers'  case,  that  the  sheriffs  were  not 
sent  to  the  Tower  for  arresting  him,  but  for  the  subsequent  con- 
tempt in  refusing  to  liberate  him  when  demanded  by  the  serjeant 
at  arms.  With  respect  however  to  Ferrer^  case,  as  he  was  com- 
ing to  attend  the  parliament  at  the  time  he  was  taken  in  execu- 
tion, though  upon  a  condemnation  before  the  sitting  of  the  par- 
liament, the  liberating  of  him  seems  to  be  no  more  than  what 
this  court  would  do  in  the  case  of  a  person,  who  being  liable  to 
be  taken  in  execution  of  a  judgment  for  a  debt,  was  coming  to 
attend  the  court,  in  obedience  to  a  subpoena  or  other  lawful  sum- 
mons :  if  arrested  in  his  progress  hither,  the  court  would  dis- 
charge him ;  although  it  might  be  no  contempt  in  the  sheriff 
making  the  arrest,  if  he  did  not  know  that  the  party  was  coming 
to  attend  for  that  purpose.     The  case  of  Trew/nard  (b)  was  an 


ia)  In  the  judgment  of  Benyon  \.  Evelyn, 
{b)  Dy.  59.  states  it  as  ai  E.  36.  &  37  K.  8. 


action 


IN  THE  Ff^TY-riRST  YeaR  OF  GEORGE   III.  *7 

action  of  debt  by  executors  against  the  sheriff  of  Cormsoall  for  the        1811, 
escape  of  Tre^ynard  on  an  award  of  exigent  and  outlawry  after  ~ 

judgment  and  a  capias  ad  satisfaciendum.  He  rendered  himself  against 
to  the  sheriff  on  the  quinto  exactus.  The  sheriff  pleaded  that  he  Abbot. 
let  his  prisoner  go  upon  a  writ  of  privilege.  No  judgment  ap- 
pears ;  but  at  least  the  case  shews  that  it  was  at  the  peril  of  the 
sheriff  to  let  the  party  go  without  a  sufficient  defence  in  law:  and 
that  it  was  n^  contempt  or  offence  in  the  plaintiff,  who  thought 
himself  injured  by  the  escape,  to  question  the  sufficiency  of  the 
privilege  in  an  action  against  the  sheriff,  although  the  writ  of 
privilege  was  issued  by  the  order  of  the  house  of  commons,  which 
probably  appeared  upon  the  face  of  the"  writ. 

The  next  is  PledalVs  case  (a),  of  which  Ptynne  states  that  in  PUdalN  case, 
the  parliament  of  2  &  3  Ph.  %i  M.  it  was  ordered  that  Mr.  ^^^^  ^^^^ 
Comptroller,  with  others  of  the  house,  should  declare  to  the  lords 
their  opinion  that  their  privilege  was  broken ;  for  that  Gahiel 
Pledatlj  a  member  of  the  house,  was  bound  in  recognizance  in 
the  Star-chamber  to  appear  before  the  council  in  twelve  days 
after  the  end  of  the  parliament.  On  this  there  was  a  conference 
between  the  two  houses;  (as  upon  a  matter  of  common  concern  to 
both :)  and  Mr.  Comptroller,  Mr.  Speaker,  and  four  others  who 
had  attended  it,  reported  to  the  house,  that  the  chief  justices, 
master  of  the  rolls,  and  Serjeants,  did  clearly  affirm  that  the  re- 
cognizance was  no  breach  of  the  privilege;  in  which  the  com- 
mons acquiesced.  [In  which  case  it  is  observable  that  the  judges 
in  parliament  gave  their  opinion  upon  the  subject  of  parliamen-  [  48  ] 
tary  privilege ;  although  it  was  for  the  parliament  to  adopt  it  or 
not  as  they  thought  fit.]  In  which  report,  says  Mr.  Piyntie^ 
four  things  are  considerable:  1st,  That  the  commons  complained 
of  the  binding  their  member  iii  his  recognizance  in  the  Star- 
chamber,  sitting  the  parliament,  and  stated  it  as  a  breach  of  pri- 
vilege. 2dly,  That  upon  consideration  and  conference  the  lords 
clearly  resolved  the  contrary :  which  contradicts  their  votes  in 
Sir  Simon  Siewa7-d's  case,  as  illegal  and  erroneous.  3dly,  That 
they  advised  with  the  chief  justices,  master  of  the  rolls,  king's 
Serjeants,  and  counsel,  and  pursued  their  resolutions  in  this  case 
against  the  opinion  of  the  commons'  house.  4thly,  That  the 
commons  have  not  12,  much  less  40  or  20  days  privilege  after 
parliament  ended. 

{a)  4th  part,  Prynnc'i  Reg.  121S. 
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1811.  Another  case  of  privilege  mentioned  in  the  same  book  (a) 

'  arose  out  of  a  cause  before  the  delegates,  between  the  Duchess  of 

against        Somerset,  appellant,  and  the  Earl  of  Manchester,  defendant,   16 
Abbot.       Car.  2.,  touching  the  validity  of  the  late  Earl  of  Essex's  will. 
Duchess  of  So-  The  defendant,  as  a  peer  of  the  realm,  by  his  letter  directed  to 
of  Manchester    '^'^  delegates,  demanded  40  days  privilege  before  the  session  of 
16  Car.  S.        parliament  to  put  cflf  their  sentence;  whereupon  the  delegates, 
consisting  of  the  two  lords  chief  justices,  five  other  judges,  and 
other  commissioners,  after  debate  among  themselves,  were  of 
opinion,   1st,  That  they  ought  not  to  take  notice  of  any  peer's  or 
member's  demand  of  privilege  upon  any  letter  or  information, 
but  only  when  claimed  by  writ  of  privilege  under  the  great  seal, 
directed  to  them,  according  to  law  and  the  ancient  custom  of 
parliament.     2dly,   That  when  any  question  arises  concerning 
[  49  ]       privilege  of  parliament,  and  comes  legally  and  judicially  before 
the  king's  justices  upon  any  case  or  trial  in  his  majesty's  courts, 
they  are  the  proper  judges  to  allow  or  disallow  it  according  to 
law,  as  in  the  cases  of  Walsh,  Cosins,  and  others  forecited :  for 
being  judges  of  the  principal  case,  they  must  by  consequence 
be  judges  of  all  consequences  that  attend  it.     3dly,  That  privi- 
lege of  parliament  was  not  to  be  allowed  in  point  of  law  to  any 
peer  or  other  member  sued  only  in  another's  right,  as  an  execu- 
tor, &c. ;  the  privilege  being  merely  personal  for  him  and  his 
necessary  servants,  &c.     4thly,  That  the  earl  had  not  privilege 
for  40  days  before  the  session  of  parliament.     [Therein  deter- 
mining upon  the  very  point  of  that  privilege.]      5thly,   That 
judges  were  not  bound  to  proceed  in  courts  of  justice  according 
to  the  votes  of  either  house,  (which  votes  were  alterable  or  re- 
'  pealable  by  either  house,)  in  cases  of  privilege,  but  according  to 

the  known  laws  and  custom  of  the  realm,  their  oaths,  and  trusts. 
6thly,  That  they  being  only  met  to  give  judgment  in  that  case 
formerly  heard,  wherein  the  earl's  personal  attendance  was  not 
necessai'y  or  required,  they  might  proceed  to  pass  sentence  there- 
in without  breach  of  privilege:  which  they  thereupon  then  did 
accordingly ;  reversing  the  earl's  will,  and  granting  administra- 
tion to  the  duchess  his  sister. 
Benyon  V.  '  Then  came  the  case  of  Benyon  v.  Sir  John  Evelyn  {b\  so  often 

Evelyn,T.\^  "*-    ''■  "   '^^  '" 

Car,  Q.Rol.  -     ■   .    '■  . 

Q538.  U)  4th  part,  Prynne's  Reg.  1214. 

(A)  This  was  cited  from  the  MS.  of  the  learned  Judge  in  the  possession  of 
Mr.  Margrave  before  mentioned,  ante  18.  Vide  also  Carth,  1S7.  and  1  Show. 
P.  C.  99. 
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referred  to,  in  which  Sir  Orlando  Bridgemaii  entered  most  l'ai*^ely 
into  the  cases  on  this  subject,  and  expressly  decided  in  the  affir- 
mative the  question  of  privilege,  which  was  raised  by  the  plead- 
ings in  that  case,  whether  an  original  might  be  sued  out  or  pro- 
secuted against  a  member  during  the  sitting  of  parliament.  It 
was  an  action  upon  an  assumpsit  for  goods  sold  and  delivered  to 
a  member  of  parliament;  to  which  the  statute  of  limitations  was 
pleaded,  that  the  cause  of  action,  if  any,  did  not  arise  within  six 
years  :  and  one  of  the  questions  raised  by  the  pleadings  was, 
whether  an  original  might  have  been  sued  out  against  the  defen- 
dant  and  kept  up  by  continuances  while  he  remained  a  member 
of  parliament,  without  a  breach  of  privilege;  that  being  the  ex- 
cuse relied  on  by  the  plaintiff  for  neglecting  to  sue  during  part  of 
the  time  that  had  occurred  from  the  cause  of  action  till  the  ac- 
tion commenced,  namely,  from  the  21st  till  the  S-ith  Car.  I. 
when  the  king  died.  That  learned  judge  considered  himself 
bound  to  decide  the  question  of  privilege  thus  brought  in  judg- 
ment before  him,  although,  as  he  says,  "  he  should  have  been 
glad  not  to  have  had  an  occasion  to  have  delivered  his  opinion 
upon  the  point  for  two  reasons :  first,  because  it  is  a  tender  thing 
for  an  inferior  court  to  judge  of  the  privileges  of  a  superior 
court;"  and  then  he  refers  to  what  has  been  noticed  in  4  Inst.  50.; 
but  he  observes,  that  TJwrpe's  case  and  other  cases  there  cited 
"  only  extend  where  the  privilege  of  parliament  comes  in  debate 
in  the  house  of  lords.  The  judges  are  not  to  determine  there 
what  the  privilege  of  parliament  is  in  such  case;  for  the  conu- 
sance thereof  belongs  to  the  lords  of  parliament  and  not  to  the 
judges.  And  yet  even  there  the  judges  deliver  their  opinions  to 
the  lords  as  assistants,  what  the  course  of  the  common  law  was 
in  such  cases,  &c.  But  out  of  parliament,  where  upon  an  action 
at  common  law  a  question  concerning  privilege  of  parliament 
arises,  nothing  hath  been  more  frequent  than  for  the  judges  of 
the  common  law  to  deliver  their  opinions  concerning  it,  and 
consequently  to  give  their  judgments.  The  king  himself  daily 
permits  his  privileges  and  prerogatives  to  be  determ.ined  between 
him  and  his  subjects  in  the  courts  at  Westminster,  by  the  common 
law.  And  when  in  a  common  action  the  privilege  of  parliament 
doth  come  to  be  a  part  of  the  plea  or  justification,  it  is  of  neces- 
sity that  the  privilege,  whether  there  be  such,  and  what  the  ex- 
tent of  it  is,  come  also  into  consideration."  The  next  cause,  he 
says,  why  he  wished  to  avoid  the  question  as  to  the  privilege  of 
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Rexr.  KnoUySf 


parliament  was,  that  it  had  been  said  at  the  bar  to  have  been 
declared  by  the  committee  of  privileges  of  the  house  of  caramons 
in  the  then  last  sessions,  "  that  it  was  a  breach  of  privilege  to 
sue  out  and  file  an  original  against  a  member  of  parliament; 
which  was  the  point  in  question."     But  thi$:,  he  says,  was  denied 
by  some  parliament  men  of  great  note  and  learning,  of  whom  he 
had  inquired.     "  But,  (he  adds)  if  it  be  so  alleged,  I  shall  give 
all  reverence  as  becomes  me  to  all  opinions  and  votes,  as  pro- 
ceeding from  so  honourable  a  body;  but  I  am  under  the  obliga- 
tion of  an  oath  to  do  equal  law,  according  to  the  best  of  my  own 
judgment,  whatsoever  the  authority  of  other  opinions  or  resolu- 
tions may  be."     He  then  cites  (a)  two  cases  in  the  time  of  Ed.  3. 
one  of  the  29  Ed.  3.  14.  where  the  judges  of  assize  proceeded  ac- 
cording to  law,  notwithstanding  such  a  resolution  and  command 
to  surcease.  The  other  of  the  13  Ed.  3  {Fitzh.)  Voucher,  pi.  119. 
where,  notwithstanding  there  had  been  two  resolutions  of  parlia- 
ment upon  the  matter,  it  was  again  brought  in  judgment  before 
the  judges  in  C.  B.     "  The  use  (he  says)  which  he  makes  of  it 
is,  that  resolutions  or  votes  in  either  house  of  parliament  in  the 
absence  of  the  parties  concerned  are  not  so  conclusive  in  courts 
of  law,  but  we  maj/  with  due  respect,  notwithstanding  these  reso- 
lutions, nay,  we  inust  give  our  judgment  according  as  we  upon 
our  oaths  conceive  the  law  to  be,  though  our  opinion  shall  fall 
out  to  be  contrary  to  those  resolutions  or  votes  of  either  house," 

The  only  remaining  case  necessary  to  advert  to  on  this  part  of 
the  subject  is  that  of  The  King  v.  Knollys  (b),  which  was  an  in- 
dictment found  at  Hicks's-hall  against  Charles  Knollys  for  mur- 
der. A  plea  in  abatement  was  put  in,  that  William  Knollys  was 
created  Earl  of  Banbury,  from  whom,  through  mesne  descents, 
the  honor  came  to  the  defendant.  Replication ;  that  the  defen- 
dant petitioned  the  lords  in  parliament  to  be  tried  by  his  peers, 
and  they  disallowed  his  peerage,  and  dismissed  the  petition.  The 
defendant  demurred;  and  the  replication  was  adjudged  to  be 
bod;  Lord  IJolt  and  the  rest  of  the  court  being  of  opinion,  that 
"  this  order  of  the  house  was  not  a  judgment  of  parliament.  The 
parliament  (said  he)  consists  of  the  king,  the  lords  spiritual  and 
temporal,  and  commons :  the  judicial  power  is  in  the  lords  only, 
yet  legally  and  virtually  it  is  the  judgment  of  the  king,  if  not  of 
the  commons."     And  indeed   there  are  ancient  precedeuts  of 


(«)  P.  8,  of  the  MS.        {b)  2  Salk.  50g.  S.  C.  Carth.  29^7.  1  Ld.  Raym.  10. 
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writs  of  error  made  returnable  before  the  commons  as  well  as  the 
lords;  and  there  are  instances  mentioned  by  Lord  Hale  of  the 
commons  having  been  parties  in  giving  the  judgment:  and  it 
was  not  an  uncommon  thing  to  proceed  in  full  parliament  even 
upon  decrees  of  the  court  of  chancery,  fftid  to  reverse  them  by 
the  act  of  the  whole  parliament.  "  This  dignity  (Lord  Holt  adds) 
is  a  title  by  common  law  ;  and  if  a  patentee  be  disturbed  of  his 
dignity,  the  regular  course  is  to  petition  the  king,  who  indorses 
it  and  sends  it  into  the  chancery.  No  plea  was  depending  in  the 
lords,  for  he  did  not  petition  to  enjoy,  but  supposed  himself  iu 
possession.  Here  was  no  judgmeiit;  a  court  can  give  no  judg- 
ment in  a  thing  not  depending,  or  that  does  not  come  in  a  judi- 
cial way  before  the  court :  here  the  title  to  the  earldom  was  not 
before  them.  It  is  said  that  this  judgment  was  given  secundum 
legem  parliamenti ;  but  lex  parliament!  must  be  looked  on  as  the 
law  of  the  land.  But  admitting  that  it  were  a  particular  law, 
yet  if  a  question  arise  determinable  in  the  K.  B.,  the  K.  B.  must 
determine  it.""  For  this  he  cites  Bcnyon^s  case.  And  the  defen- 
dant in  that  case  was  not  tried  at  all  {a).  In  1  hd.  Raym.  18.  it 
is  stated  that  Ld.  C.  J.  Holt  was  summoned  to  give  his  reasons 
for  this  judgment  by  the  peers,  but  he  refused  to  do  it  in  this 
extrajudicial  manner;  for  which  some  of  the  peers  would  have 
committed  him  to  the  Tower. 

From  all  these  authorities  these  conclusions  may  be  drawn : 
First,  that  for  the  purpose  of  ascertaining  and  confirming  the 
privileges  of  parliament,  recourse  was  always  had,  anciently  at 
least,  to  the  law,  by  suing  out  the  writ  of  privilege,  which  issued 
out  of  chancery  under  the  great  seal  of  England.  Secondly, 
that  the  privilege  was  claimed  as  a  privilege  of  the  whole  par- 
liament, and  not  of  one  house  only :  so  that  it  was  the  common 
concern  of  the  whole ;  and  therefore  no  danger  resulted  from  the 
courts  of  common  law  taking  cognizance  of  it,  from  whose  deci- 
sion a  writ  of  error  lay  to  one  branch  of  the  parliament,  the 
lords ;  because  they  had  an  equal  interest  in  protecting  the  pri- 
vilege, if  by  law  it  existed,  for  themselves,  as  well  as  for  the  house 
of  commons.  Thirdly,  that  the  usage  and  custom  have  been, 
where  there  was  any  doubt  what  the  law  was,  not  to  act  upon  it 
by  the  resolution  of  one  house  only,  but  for  the  one  house  mak- 
ing the  claim  to  lay  the  matter  before  the  other ;  so  that  if  the 

(a)  Vide  Hargrove's  Pre/ace  to  Lord  Hales  Jurisdiction  of  the  Lords' 
House,  227. 
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privilege  claimed  were  confirmed,  it  became  then  the  act  of  the 
whole  parliament,  which  could  not  be  *disputed  by  any,  and 
which  the  judges  were  bound  to  take  notice  of  and  consider  as 
law  in  future,  whether  or  not  it  was  allowed  before.  [Lord 
Ellenbaroughi  C.  J.  How  could  the  concurrence  of  the  twd  houses 
without  the"k?n^make  it  a  more  perfect  law  than  if  it  stood  up- 
on the  resolution  of  the  one  house  only?]  In  almost  all  the 
cases  it  was  done  by  an  act  of  parliament  with  the  king's  assent. 
In  most  of  them  previous  to  Ferrers'  case,  it  went  in  the  form  of 
a  petition  to  the  king  in  parliament. '  It  is  not  meant,  however, 
to  say  that  in  any  case  the  two  houses  could  make  a  law  respect- 
ing privilege,  without  the  king,  supposing  the  privilege  did  not 
exist  before;  but  in  early  times  the  proceedings  in  ordinary  cases, 
where  the  privilege  was  known  and  acknowledged,  was  by  the 
writ  of  privilege ;  and  in  new  and  extraordinary  cases  the  means 
taken  for  having  it  acknowledged  was  by  bringing  the  question 
before  the  whole  parliament.  Fourthly,  that  the  judges  have  a 
right,  and  indeed  are  bound  to  determine  all  cases  of  privilege, 
brought  judicially  before  them,  except  when  they  arise  in  the 
lords'  house  of  parliament,  where  they  are  no  parties  to  the  de- 
termination :  but  where  the  question  comes  before  them  in  a  le- 
gal way  in  their  own  courts,  they  are  bound  to  take  cognizance 
of  the  existence  and  extent  of  the  privilege,  and  to  decide  upon 
it ;  and  the  usage  also  appears  to  have  been  for  them  to  advise 
upon  it  even  in  parliament  when  their  advice  is  required. 

There  is  another  class  of  cases  of  actions  upon  false  and 
double  returns,  and  likewise  for  improperly  taking  or  refusing 
votes  of  electors,  where  doubts  have  arisen  whether  the  courts 
of  common  law  could  take  cognizance  of  them  on  account  of 
their  relating  to  matters  concerning  parliament.  The  final  re- 
sult of  those  cases  has  established  the  right  of  the  common  law 
courts  to  take  cognizance  of  such  questions  arising  in  the  way 
of  actions  brought  by  the  parties  grieved ;  and  the  principle  of 
those  decisions  extends  to  the  present  case.  Those  cases  are  so 
well  known  that  it  is  sufficient  to  allude  to  them  generally,  and 
to  the  acts  of  parliament  which  have  passed  respecting  them. 
The  first  of  these  cases  was  Nevill  v.  Strottd  (a),  which  was  an 
action  for  a  false  return,  and  is  stated  to  have  been  oftentimes 
argued  in  the  common  bench,  and  by  them  delivered  into  par- 


(«)  2  Sid.  168. 
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liament,  where  the  record  continued  some  time  and  was  argued;  181 1. 
and  afterwards,  when  the  long  parh'ament  was  re-assembled,  of 
which  the  plaintiff  was  a  member,  the  same  record  was  again 
brought  to  the  parliament  by  Mr.  Justice  Atkyns,  and  by  the 
order  of  parliament  it  was  adjourned  into  the  exchequer-cham- 
ber, there  to  be  argued  before  all  the  judges,  and  after  their 
opinions  given,  the  record  was  to  be  remanded  into  C.  B., 
which  court  by  the  rule  of  the  parliament  was  to  give  the  judg- 
ment accordingly.  So  that  the  parliament,  instead  of  wishing 
to  confine  the  question  of  false  returns  entirely  to  their  own 
cognizance,  where  an  action  had  been  brought  in  one  of  the 
courts  of  Westminster,  and  the  judges,  as  was  frequently  the 
case  in  ancient  times  on  matters  of  difficulty,  had  referred  the 
record  to  the  parliament,  the  latter  returned  it  again  into  the 
exchequer-chamber,  to  have  the  question  decided  by  the  judges. 
The  report  states  that  the  judges  being  all  assembled  in  the 
exchequer-chamber,  the  order  of  parliament  was  read,  signed 
by  the  clerk  of  parliament,  by  which  they  were  entitled  to  oyer 
of  the  record :  after  which  the  record  was  read  by  their  own 
officer.  The  result  does  not  appear  (a).  Then  came  Ber-  [  56  ] 
nardiston  v.  Soame  (b).  That  was  an  action  upon  the  case  for  a  Sernardhton 
double  return,  which  was  tried  at  bar ;  and  it  was  moved  in  ^'  ^°'^'"^' 
arrest  of  judgment  by  North,  attorney-general,  and  Scroggs, 
king's  Serjeant,  that  the  action  would  not  lie :  and  they  said 
that  the  case  of  Nevill  v.  Stroud  was  never  determined ;  but  in 
respect  of  the  difficulty  was  sent  into  parliament,  where  it 
never  received  a  determination.  They  then  objected  that  the 
falsity  of  the  return  was  only  examinable  and  punishable  by  the 
house  of  commons,  who  in  that  instance  had  punished  the  re- 
turning officer  by  committing  him,  and  that  this  court  had  no 
cognizance  of  it.  The  case  was  adjourned  to  the  next  term, 
when  the  return  being  stated  and  found  to  be  false  and  malici- 
ous, and  with  intent  to  put  the  plaintiff  to  charge.  Hale,  Twys- 
den,  and  Wylde  held  the  action  lay,  and  gave  judgment  for  the 
plaintiff;  Rainsford  doubting:  it  appears  however  from  the 
report  of  the  same  case  in  Freeman  (c),  that  Rainsford  thought 
the  action  not  maintainable.  The  case  however  afterwards 
went  to  the  exchequer-chamber,  where  by  the  opinion  of  North, 

{a)  It  is  said  that  no  judgment  was  given,    a  Lev.  115.    3  Lev.  30.  and  1 
Lutiu.  89. 
(*)  3  Lev.  IJ4.  {c)  Freem.  390.  and  430. 
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C  J.  (who  had  been  counsel  for  the  defendant)  and  five  other 
judges  against  two,  the  judgment  of  K.  B.  was  reversed,  which 
reversal  was  affirmed  upon  writ  of  error  to  the  house  of 
lords  (a) :  yet  that  house  first  heard  the  opinions  of  all  the 
judges  upon  the  subject,  who  were  seven  to  five  in  favour  of  the 
affirmance :  though  that  was  a  question  respecting  the  privilege 
of  the  house  of  commons,  whether  that  house  was  not  the  only 
forum  where  the  matter  could  be  heard.  But  after  the  Revolu- 
tion that  judgment  of  the  house  of  lords  was  in  effect  reversed 
by  the  whole  parliament,  which  passed  the  declaratory  act  of  7 
&  8  W,  S.  c»  T .  s.  \.  declaring  all  false  returns  wilfully  made  of 
any  member  to  serve  in  parliament  to  be  against  law,  and 
thereby  prohibited ;  and  that  the  return  of  any  member  con- 
trary to  the  last  determination  of  the  house  of  commons  as  to 
the  right  of  election  in  the  particular  place,  shall  be  deemed  to  be 
a  false  return ;  and  giving  an  action  on  the  case  in  the  courts 
of  law  to  the  party  grieved,  with  double  damages  and  full 
costs.  And  such  was  the  opinion  of  Lord  C.  J.  Willes  in  Myd- 
dleton V.  Wynne  (b),  where,  after  noticing  the  prior  opinions 
on  the  subject,  he  says,  "  upon  this  point  I  give  no  opinion  of 
4he  rest  of  the  judges,  but  speak  this  as  my  own  opinion  only  ; 
though  it  has  never  yet  been  determined,  I  should  have  no  doubt 
but  this  action  [for  a  false  return]  would  lie  at  common  law ; 
and  it  would  be  a  reflection  on  the  law  to  say  it  would  not ; 
because  here  is  certainly  damnum  cum  injuria,  which  by  the 
policy  of  the  common  law  ought  to  have  some  remedy."  And 
so  the  statute  of  William  considers  it ;  for  it  gives  an  action  to 
the  party  grieved.  [Bayley,  J.  The  clause  which  gives  the 
'  action  is  an  enacting,  and  not  a  declaratory  one.]  That  was 
necessary,  because  it  not  only  gives  the  action,  but  gives  it 
with  double  damages.  But  the  argument  would  be  the  same 
upon  the  first  or  declaratory  clause  of  the  statute,  if  the  enact- 
ing clause  had  been  left  out;  and  so  it  appears  to  have  been 
considered  by  Lord  C  J.  Willes  in  the  last-mentioned  CAse. 
The  objection  there  taken  was,  that  the  action  could  not  be 
beard  till  the  question  as  to  the  right  of  election  had  been  de- 
cided in  parhament :  to  which  he  an&wers,  that  "  the  ccmstruo- 
tioB  contended  for  by  the  plaintiff  in  error  would  overturn  the 


(a)  Vide  7  St.  Tr.  481-5.  and  Pollexf.  470. 
(4)  WUUs,  <S97— 606.     S.  C.  1  ffih.  195. 
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whole  act  of  parliament*,  as  it  would  deprive  the  party  even  of        1811. 
having  an  action  on  this  statute ;  for  the  action  must  be  brought         ' 
within  two  years  after  such  false  or  double  return  made :  and       a^a'mst^ 
therefore  if  this  action  be  not  to  be  brought  until  the  matter  is       Abbot. 
determined  in  parliament,  they  might  keep  the  petition  so  long      [  *58  ] 
depending,  that  the  time  for  bringing  the  action  would  be  ex- 
pired,   and  then  the  party  would  be  without  remedy."     His 
lordship  then  says,  *'  with  regard  to  the  case  of  Prideaux  and  Prideaux  v. 
Morice  (a),  which  was  much  relied  upon ;  I  cannot,  (speaking 
for  myself  only,)  hear  it  mentioned,  without  entering  my  pro- 
test against  that  part  of  the  determination  which  says  that  the 
determinations  of  the  house  of  commons  shall  be  final  and  con- 
clusive on  the  courts  of  Westminster-hall;    first,    because  the 
method  of  trial  there  is  different  from  that  of  Westminster-hall : 
had  they  the  same  authority  to  inquire  into  those  things  that  we 
have,  I  should  be  content.     Next,  they  did  not  make  their  de- 
termination upon  oath :  whereas  we  are  sworn  to  determine  ac- 
cording to  right:    they   cannot   try  by  juries:    nor  can  they 
examine  the  witnesses  upon  oath."     In  Onslow's  case  (6),  the  Onslow's  case. 
court  {North,  being  C.  J.)  again  held,    upon  the  authority  of 
Soame  v.  Bamardiston,  that  an  action  for  a  double  return  to 
parliament  did  not  lie  against  the  returning  officer,  upon  the 
ground  that  they  had  no  jurisdiction  of  the  matter;  the  princi- 
pal part  thereof  being  a  return  in  parliament.     But  that  case 
was  also  before  the  declaratory  statute  of  King  William^  and  is 
contradicted  by  the  opinion  of  Ld.  C.  J.   Willes  in  Myddleton  v. 
Wyrnie.     But  the  matter  was  afterwards  put  out  of  doubt  by 
the  ultimate  decision  in  the  great  case  of  Ashby  v.  White  and  Ashby  r. 
others  (c),  which  was  an  action  on  the  case  against  the  return-       '  ^* 
jjQg  ofl&cers  of  the  borough  of  Aylesbury  for  refusing  the  plain-       L  ^     J 
tiff's  vote  at  the  election  of  members  to  serve  in  parliament 
for  that  borough.     Ld.  C.  J.  Holt  there  held  the  action  main- 
tainable, against  the  opinions  of  the  other  three  judges  of  this 
court,  who  gave  judgment  for  the  defendant ;    but  that  judg- 
ment was  afterwards  reversed  by  the  house  of  lords,  on  a  writ 
of  error,    and  judgment  given   for  the  plaintiff  by  50  lords 
against  16 ;  Trevor  C.  J.  of  C.  B.  and  Price  B.  being  of  (pinion 
with  the  three  judges  erf"  K.  B. ;  and  Ward  C.  B.  and  Bvery  and 

(a)  \  Lufw,  82-9.     Soli.  303.  and  7  AM.  13. 
{b)  2  Ventr.  37.  and  a  ^^ev..  89. 

(0  2  U.  Ray,  938.    Sallh  1%   « iWW*  45.  and  Other  books. 

y  Smith, 
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1811.        Smitkf  barons,  being  of  opinion  with  Ld.  C.  J.  Holt:   Traci/,  J. 

doubted,  and  Nevill  and  Blencowe,  Js.  were  absent.     But  Ld. 

against        Raymond  says,  he  had  it  from  good  hands  that  Tracy  agreed 

Abbot.       clearly  that  the  action  lay,  but  ^vas  doubtful  upon  the  manner 

of  laying  the  declaration.     The  decision  of  the  house  of  lords 

^  in  favour  of  the  right  of  action  in  that  case  has  been  considered 

r  fin  1       ^"^  acted  upon  as  law  ever  since.     It  was  so  in  Milward  v.  Ser- 

\       .         jeant  (a),  upon  the  like  action  in  this   court :  Lord  Mansfield 

Serjeant,  HiJ.    retused  to  hear  any  argument  unless  the  case   could  be  dis- 

26  G.  s.B.R.  tinguished  from  Ashhy  v.  White }  saying,  that  the  question  had 

been  already  determined  in  the  house  of  lords.     In  that  case 

there  was  a  verdict  for-  the  plaintiff.     In  a  subsequent  case,  of 

Dretve  v.         Drewe  V.  Coulton  (i),  which  was  an  action  against  the  returning 

Lamceston        officer  of  Saltash  for  refusing  the  plaintiff's  vote  as  a  burgage 

Sp.Ais.n^i.  tenant,  at  the  election  of  members  to  parliament,  Mr.  Justice 

Wilson  nonsuited  the  plaintiff  at  the  trial  upon  the  opening; 

the  refusal  of  the  vote  not  appearing  to  have  been  wilful  and 

malicious ;  which  he  held  to  be  necessary  to  sustain  the  action 

at  common  law :  but  no  doubt  was  entertained  of  the  action's 

being  maintainable  if  the  refusal  were  malicious.     [Lord  EUen- 

boroughy 

(a)  Hil.  26  G.  S.  B.  R.  This  case  was  cited  from  l  Eajt,  567.,  where  it 
was  referred  to  by  Laivrence,  J.  in  Harman  v.  Tappenden  and  Others  y  and 
also  in  the  note  of  Dreive  v.  Coulton,  there  cited.  The  following  note  of  it 
has  since  come  to  my  hands  from  Mr.  Dumford's  collection,  which  is  en- 
tered as  of  E.  26  G.  3. — "  Milnvard  v.  Serjeant,  in  error.  Action  against  re- 
turning officer,  similar  to  Ashby  v.  Wliite,  on  which  account  the  Court  would 
not  hear  it  argued.  It  came  by  writ  of  error  from  the  common  pleas.  Lord 
Mansfield  said — There  is  a  decision  of  the  house  of  lords  in  point.  As  we 
^j^^  said  in  Coulson  v.  Coulson,  whatever  our  private  opinions  may  be,  we  shall 

not  go  counter  to  a  decision  by  the  house  of  lords.  If  it  were  res  Integra, 
he  intimated  a  pretty  strong  opinion  that  the  action  would  not  lie,  unless 
there  were  express  malice.  Garroiv  said  on  this,  that  in  Ashby  v.  White 
there  was  malice,  but  none  in  this :  there,  it  was  quod  malitiose  intendentes, 
'  &c.;  and  here  it  is  only  "  wrongfully  and  injuriously  intending,"  &c.  Curia. 

It  is  not  said  in  Ashby  v.  White,  that  he  maliciously  obstructed,  &c. ;  the 
malitiose  intendens  is  nothing ;  it  is  no  averment :  and  Holt  expressly  says,  I 
do  not  go  on  the  malice ;  he  laid  it  out  of  the  question.  And  Lord  Mansfield 
said — In  the  house  of  commons  they  proceed  as  for  a  breach  of  privilege.  In 
the  great  Denbighshire  election  I  advised  three  different  petitions  to  the  house 
of  conmions ;  one  of  400  freeholders  struck  off  the  poll ;  that  they  might  be 
at  liberty  to  bring  actions  at  common  law.  You  did  not  argue  this  in  C.  B. 
Judgment  affirmed."  Vide  2  Luders,  248.,  who  says  that  the  defendant's 
malice  made  part  of  the  plaintifPs  case  at  the  trial. 

{b)  Cited  in  l  Eastj  563.  note. 
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borough,  C.  J.  asked,  whether  in  Mihoard  v.  Serjeant  it  was         1811. 
laid  to  be  wilfully  and  maliciously  done.]     In  all  the  cases  sub- 

BURDETT 

sequent  to  Ashby  v.  White,  it  appears  to  have  been  laid  in  the  against 
same  form  as  in  that  case,  which  was  considered  to  have  been  Abbot. 
decided  on.  the  ground,  that  the  declaration  (which  in  that 
case  alleged  that  the  defendants,  knowing  the  premises,  but 
contriving,  and  fraudulently  and  maliciously  intending  to 
injure  the  plaintiff  in  that  behalf,  and  to  hinder  and  de- 
prive him  of  his  privilege  in  the  premises,  did  hinder  him 
to  give  his  vote  in  that  behalf,  and  did  absolutely  refuse 
to  permit  him  to  give  his  vote  in  that  behalf,  &c.  for 
that  election,  &c.)  sufficiently  stated  the  act  to  be  wrongfully  [  61  ] 
done.  Mr.  Justice  Tracy,  indeed,  appears  to  have  doubted, 
whether  it  was  sufficiently  stated  to  be  wrongfully  and  malici- 
ously done ;  but  the  house  of  lords  held  the  gravamen  of 
the  action  to  be  sufficiently  laid  in  the  declaration.  Besides, 
in  none  of  the  prior  cases  did  this  Court  decide  against  the 
action,  because  the  declaration  did  not  lay  the  injurious  act  to 
be  wilfully  and  maliciously  done,  but  because  the  courts  of  law 
could  not  take  cognizance  of  the  privilege  of  parliament.  [Lord 
Ellenborough,  C.  J.  There  was  no  question  agitated,  as  far  as 
I  recollect,  in  any  of  the  cases  before  the  case  of  Drewe  v.  Coid' 
ton,  as  to  the  allegation  of  malice;  unless  it  were  in  a  case 
which  Mr.  Justice  Wilson  probably  had  in  his  mind,  of  an 
action,  in  which  I  believe  he  was  counsel,  which  had  been  tried 
some  time  before  against  the  returning  officer  of  Preston  (a), 
who  under  an  error,  in  which  he  had  only  followed  the  example 
of  his  predecessors  in  the  office  for  many  years  before,  had  made 
the  same  return  upon  the  accustomed  right  of  voting  as  they 
had  done :  though  upon  petition  to  the  house  of  commons,  the 
class  of  voters  rejected  by  him  had  been  received.  But  as  it 
appeared  that  he  had  acted,  not  with  any  malicious  purpose, 
but  conformably  to  the  old  usage,  and  by  legal  advice,  that  was 
considered  to  be  a  sufficient  justification  for  him,  and  he  obtain- 
ed a  verdict.]  The  wrongfulness  of  the  act  complained  of  is  the 
very  gist  of  an  action  on  the  case  :  but  the  house  of  lords  must 
have  considered  in  Ashby  v.  White,  that  the  wilfully  doing  of  an 
act  injurious  to  the  plaintiff  was  sufficient  to  found  the  action. 


(a)  This  is  mentioned  in  2  Lud.  246.  as  the  case  of  General  Burgoyne  V.  Moss, 
which  W38  tried  after  the  election  at  Preston  in  17G8. 

AH 
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1811.        All  these  cases  are  material  to  shew,  that  *  the  subject-matter  con- 
B      ~p-.      ceming  the  parliament,  and  being  examinable  there,  as  the  right 
against       of  voting  is,  diverso  intuitu,  does  not  take  away  the  power  of 
Abbot.       this  court  to  determine  upon  it  when  brought  in  judgment  be- 
'■  •'      fore  them  by  action.     The  last  case  of  this  description,  was  an 

action  on  the  case  brought  in  the  court  of  C.  B.  in  1784,  by  the 
Foxy.Corbettt  late  Mr.  Fox  against  Corbeti,  high  bailiff  of  Westminstei',  for  not 
^^®'*'  making  the  return  of  the  plaintiff's  election  to  parliament  in  due 

time,  but  proceeding  with  a  scrutiny  after  the  period  when  he 
should  have  returned  the  writ.  A  verdict  was  obtained  for 
2000/.  damages,  and  a  motion  was  afterwards  made  in  arrest 
of  judgment,  which  was  ultimately  abandoned  by  the  defen- 
dant. 
Cajes  on  the  Another  class  of  cases  has  occurred  upon  the  writ  of  habeas 

Habeas  Corpus  corpus,  which  cases,  though  they  may  seem  at  first  sight  to  bear 
against  the  principle  deduced  from  the  other  authorities,  that 
this  court  will  take  cognizance  of  the  privilege  of  parliament,  yet 
are  either  distinguishable  from  or  wholly  irreconcilable  with  those 
Lord  Sha/tes-  authorities.  The  first  of  these  is  Lord  Shaftesbury*&  case  (a),  who 
bury  8  case,  being  committed  with  other  peers  by  the  house  of  lords,  for 
high  contempts  against  the  house,  during  the  pleasure  of  his 
maje!«ty  and  of  the  house,  sued  out  the  \\r\\.  of  habeas  corpus  re- 
turnable in  K.  B, ;  and  on  the  return,  it  was  objected  by  the 
earl's  counsel,  inter  alia,  1st.  that  the  general  allegaticm  o{  high 
contempts  was  too  uncertain ;  for  the  court  could  not  judge  of 
the  contempt  if  it  did  not  appear  in  what  act  it  consisted.  2dly. 
That  it  was  not  shewn  where  the  contempt  was  committed  ;  and 
in  favour  of  liberty  it  should  be  intended  to  have  been  commit- 
ted out  of  the  house.  It  was  argued,  that  the  return  of  such  a 
[  63  1  commitment  by  any  other  court  would  clearly  be  too  general  and 
uncertain ;  for  which  BushelVs  case  (b)  was  cited ;  and  that  a 
commitment  by  the  house  of  peers  made  no  difference :  and  tb^ 
cited  Benyorri^  case.  It  was  admitted  there  by  the  counsel  (c) 
for  the  house  of  lords,  that  "  if  an  action  be  brought,  where 
privilege  is  pleaded,  the  court  ought  to  jtidge  of  rt  as  an  inci- 
dent 

(tf)  1  Moi^  144.  and  2  St.  Tr.  ei5.  {b)  Faugh.  18S. 

(f)  By  Jonesy  Attorney -General,  1  Mod.  154.  See  the  same  thing  said  by 
Lord  C.  J.  Holt  in  the  case  of  the  Aylesbury  meny  St.  Tr.  162.  by  Lord  C.J. 
Si0  Chetft  ia  Bnus  Cnsi^B  case,  3  fViis.  302. ;  which  lattor  wai  re^itid  to 
by  Grose,  J.  in  Rex  r.  Flenwr,  9  Tmn  Kef.  s«i. 
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dent  to  the  suit  whereof  the  court  was  possessed ;"  but  not, 
they  said,  directly^  as  on  a  habeas  corpus  upon  a  commitment 
for  a  contempt  in  the  same  session  :  and  on  that  principle,  the 
decision  there  passed  against  the  earl,  who  was  remanded. 
There  the  question  of  privilege  came  directly  and  not  incident- 
ally before  this  court.  The  application  there  was  to  discbarge 
a  person  who  had  been  committed  by  another  court,  the  house 
of  lords,  for  an  alleged  contempt  against  them.  The  answer 
would  have  been  the  same  in  the  case  of  a  commitment  by  the 
court  of  C.  P.  for  a  contempt,  and  an  application  to  this  court 
to  discharge  the  party  committed ;  this  court  would  certainly 
refuse  the  application,  and  refer  him  back  to  C.  B.  For  other- 
wise if  he  were  discharged,  the  court  of  C.  B.  would  con>mit 
him  again,  and  there  would  be  a  conflict  of  jurisdiction  between 
the  two  courts  upon  a  point  on  which  there  could  be  no  appeal 
to  a  superior  jurisdiction.  This  is  the  principle  which  governs 
all  the  cases  on  the  writs  of  habeas  corpus,  and  on  which  alone 
they  can  be  supported ;  where  the  courts  have  refused  to  inter- 
fere, to  discharge  persons  committed  for  contempts  generally  by 
either  house  of  parliament  during  their  session.  Suppose  a 
party  was  arrested  upon  a  void  writ  out  of  C.  B.  as  if  a  writ 
tested  in  one  term  were  not  returnable  till  the  second  term, 
which  has  been  held  to  be  a  void  writ  (a)  ;  if  he  sued  his  writ 
of  habeas  corpus  returnable  in  this  court  instead  of  C.  B.,  this 
court  would  not  discharge  him,  but  would  refer  him  to  the  court 
out  of  which  the  writ  issued  [Lord  Ellenborough^  C.  J.  Without 
touching  the  question  of  contempt,  I  should  rather  think,  that  if 
a  person  arrested  on  a  process  absolutely  void  upon  the  face  of 
it,  claimed  his  discharge  of  us,  we  should  discharge  him,  whe- 
ther  it  were  on  exchequer  or  common  pleas  process.  As  sup- 
pose the  defect  in  the  process  were  in  a  matter  required  by 
positive  statute,  of  which  all  the  courts  must  take  cognizance. 
If  indeed  it  were  a  doubtful  matter,  which  might  involve  any 
question  as  to  the  practice  of  another  cour,t,  we  should  send  him 
to  that  court.]  All  the  cases  now  under  consideration  arise 
upon  the  common  law  writ  of  habeas  corpus,  which  is  like  any 
other  common  law  process,  and  therefore  the  case  may  be  argued 
as  if  the  habeas  corpus  act  did  not  exist.  Adverting  then  again 
to  the  case  of  the  defective  Writ  before  put,  it  should  rather  seem 

{a)  Qu.  Davy  v.  Hollingswort/i,  T.  24  G.  3.  K.  Bf }   or  Adams  v.  Spang^ 
1  mis.  155. 

that, 


181 L 

BURDETT 
against 
Abbot. 


[  64] 


64.  CASES  IN  EASTER  TERM 

1811.  that,  except  by  writ  of  error,  one  court  cannot  act  on  or  inter- 
fere  with  the  proceedings  of  another  court  of  co-ordinate  iuris- 

BURDETT  .      . 

itgairut        diction;   and  that  therefore  this  court  would  not  discharge  a 

Abbot.  person  from  custody  even  under  such  defective  writ  issued  by 
another  court  of  Westminster-hall.  For  if  this  court  should  re- 
lieve in  such  a  case,  and  the  other  court  should  differ ;  as  there 
could  be  no  writ  of  error,  it  would  bring  on  an  immediate  strug- 
gle between  the  two  courts :  whereas  if  the  party  be  referred  to 
the  court  from  whence  the  writ  issues,   that  court  has  power  to 

[  65  ]  relieve  and  would  relieve  him  if  he  were  entitled  to  it :  but  even 
if  it  did  not,  the  party  grieved  would  not  be  without  remedy ; 
because  he  might  bring  an  action  in  this  court  for  the  arrest 
against  the  party  who  sued  out  such  void  writ,  in  which  action 
'  this  court  would  take  cognizance  of  the  process  of  the  other 

court,  and  a  writ  of  error  would  lie  from  their  judgment  to  a 
*  cdurt  superior  to  both.     So  in  respect  to  these  applications  to 

the  common  law  courts  to  discharge  from  commitments  for 
breaches  of  privilege,  when  they  refuse  to  inquire  as  to  the  par- 
ticular cause  of  commitment,  they  decide  no  question  of  juris- 
diction against  their  own  cognizance  of  the  privileges  of  parlia- 
ment; nor  is  the  party  complaining  left  without  remedy,  if  the 
commitment  should  turn  out  to  be  illegal ;  because  though  this 
court  will  not  discharge  him  by  summary  proceeding  upon  the 
habeas  corpus  writ,  yet  he  has  his  remedy  by  action,  in  which 
the  legality  of  the  commitment  may  be  put  in  issue.  In  that 
shape,  this  court  assumes  no  discretionary  control  over  the  pro- 
ceedings of  any  other ;  because  a  writ  of  error  would  lie  upon  it 
to  the  house  of  lords,  if  the  action  were  not  maintainable :  but 
as  no  writ  of  error  lies  upon  the  proceeding  by  habeas  corpus, 
the  party  would  be  shut  out  of  his  remedy,  if  the  determination 
of  the  court  were  wrong,  and  he  had  no  remedy  by  action. 
\Bayley,  J.  If  the  court  of  C.  B.  were  to  commit  for  a  con- 
tempt, would  an  action  lie  against  the  officer;  and  would  this 
court  try  in  such  an  action,  whether  or  not  the  party  had  been 
guilty  of  the  contempt  ?  I  put  that  case,  as  an  answer  to  it  one 
way  or  the  other  may  apply  strongly  to  the  present.]  That 
case  will  be  distinguished  from  the  present  in  another  part  of  the 

[  66  1  argument  {a)  :  at  present  it  is  sufficient  to  shew,  that  the  cases 
of  refusal  to  discharge  on  writs  of  habeas  corpus  do  not  bear 

(a)  Po«t,  77. 
^M  .J  against 


IN  THE  Fifty-first  Year  of  GEORGE  III. 


66 


against  this  action.  One  of  the  most  important  of  these  cases, 
was  that  of  The  King  against  Sir  TJiomas  Daniel  and  four 
others  («),  which  was  prior  to  that  of  Lord  Shaftesbury :  and 
though  it  was  not  upon  a  commitincnt  by  either  house  of  parh'a- 
ment,  but  by  the  privy  council,  yet  it  is  important  to  be  con- 
sidered, as  well  because  it  led  to  the  petition  of  right,  as  because 
it  shews  the  distinction  between  the  habeas  corpus  cases  and  the 
present.  The  defendant  Darnel,  with  others,  was  committed  by 
the  privy  counsel  for  refusing  to  lend  money  to  the  king  on  the 
commissions  for  loans,  and  brought  his  habeas  corpus  cum  causa. 
The  warden  of  the  Fleet  returned,  that  he  had  the  party  in  his 
custody  by  virtue  of  a  warrant  of  two  of  the  privy  council  di- 
rected to  him  in  his  verbis :  "  Whereas  heretofore  the  body  of 
Sir  Thomas  Darnel  hath  been  committed  to  your  custody ;  these 
are  therefore  to  require  you  still  to  continue  him,  and  to  let  you 
know,  that  he  was  and  is  committed  by  the  special  command 
of  his  majesty.  Sec.  and  this  is  the  cause  of  the  detention  of  the 
said  Sir  Thomas  DarnelP  It  was  objected,  that  the  return  was 
insuflficient,  the  warrant  not  specifying  the  cause  of  commitment: 
the  court  however  determined  that  it  was  good,  and  that  they 
had  no  jurisdiction  on  commitment  by  the  king  or  the  lords  of 
the  council ;  and  this  on  the  authority  of  precedents  (S);  but 
persons  so  committed  could  be  delivered  only  by  the  direction  of 
the  king  or  lords  of  the  council,  where  no  cause  of  commitment 
is  alleged.  And  they  cited  the  resolution  of  all  the  judges  in 
Anderson^s  time,  that  if  one  be  committed  by  command  of  the 
king,  he  is  not  to  be  delivered  by  habeas  corpus  in  this  court ; 
for  we  know  not  the  cause  of  the  commitment.  This  judgment 
produced  the  petition  of  right  (c),  which  declares  the  decision 
illegal.  It  would  in  fact  have  vested  an  arbitrary  power  in  the 
king.  But  while  that  opinion  prevailed,  the  consequence  would 
indeed  have  been  fatal,  if  an  action  of  this  description  would  not 
have  lain.  For  then  a  person  might  have  been  committed  by 
the  privy  council,  by  the  command  of  the  king,  for  a  cause  con- 
fessedly illegal  ,•  such  as  not  submitting  to  a  forced  loan  ;  and  he 
could  have  had  no  relief  by  habeas  corpus  in  this  court,  if  he 

{a)  7  St.  Tr.  113. 

{b)  But  see  several  cases  stated  in  Moor,  839.  where  persons  so  committed 
had  been  delivered  on  habeas  corpus  in  the  time  of  Queen  Elizabeth, 
{c)  Stat.  3  Car.  \.c,\. 
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were  committed  generally  by  the  king's  command :  and  the 
privy  council  might  have  held  him  committed  as  long  as  they 
pleased;  which  would  have  established  nothing  short  of  arbitrary 
power.  But  if  he  could  bring  his  action  for  the  false  imprisonment, 
then,  though  the  courts  had  refused  to  examine  into  the  con- 
tempt or  breach  of  privilege  upon  the  writ  of  habeas  corpus; 
still  he  would  have  had  his  legal  remedy  in  damages  for  the  in- 
jury. The  decisions,  therefore,  of  the  courts  on  those  writs, 
and  the  declarations  of  dift'erent  judges,  that  they  could  not  judge 
of  the  privileges  of  parliament,  delivered  on  such  occasions, 
where  the  parties  committed  by  either  house  of  parliament 
for  breach  of  privilege  sought  that  summary  relief,  conclude 
nothing  against  the  right  of  action,  which  it  was  still  open  to  the 
parties  grieved  to  pursue,  in  order  to  try  the  legality  of  the  pri- 
vilege thus  asserted :  and  there  was  nothing  inconsistent  with 
that  right,  in  the  court's  refusing  to  discharge  the  parties  com- 
mitted on  habeas  corpus.  [Lord  Ellenhorough,  C.  J.  Do  you 
find  in  any  of  the  cases  where  the  court  have  refused  to  liberate 
the  party  on  the  habeas  corpus,  that  they  have  referred  him  to 
another  remedy  by  action  ?]  Ko  intimation  of  that  sort  is  ob- 
servable :  but  it  is  only  upon  the  ground  of  such  an  ulterior 
remedy  that  the  decisions  in  those  cases  appear  to  be  maintain- 
able :  for  certainly  it  appears  by  all  the  other  authorities  refer- 
red to,  that  the  judges  not  only  may  but  must  take  cognizance 
of  the  privileges  of  parliament  when  brought  incidentally  in  judg- 
ment before  them  upon  action  brought,  though  not  when  the 
privilege  comes  directly  into  question,  as  in  the  cases  of  habeas  cor- 
pus ;  for  that  would  produce  an  immediate  clashing  of  jui'is- 
diction  between  the  court  committing  for  the  contempt,  and  the 
other  court  assuming  to  discharge  the  party  as  committed  with- 
out legal  authority.  The  person  committed  is,  as  it  were,  in 
the  custody  of  the  committing  court,  and  the  object  of  the  appli- 
cation upon  the  writ  of  habeas  corpus  is  to  take  him  out  of  their 
custody;  the  question  of  privilege  and  contempt  therefore  comes 
directly  in  judgment :  it  would  be  the  immediate  subject  of  con- 
test between  the  two  jurisdictions ;  and  the  one  court  could  not 
discharge  the  party  out  of  the  other's  custody,  without  assuming 
to  exercise  a  jurisdiction  over  its  proceedings.  This  court, 
therefore,  may  properly  and  consistently  with  the  party's  ulterior 
remedy  by  action,  if  he  have  been  illegally  committed  by  either 
house  of  parliament,  refuse  to  take  cognizance  in  that  mode  of 

the 
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the  question  of  privilege.  But  it  is  quite  otherwise  in  the  case 
of  an  action  brought  by  the  party  grieved,  disputing  the  pri- 
vilege claimed  or  its  due  exercise :  for  the  action  operates  no 
change  of  custody,  and  induces  no  clashing  of  jurisdictions  :  the 
question  of  privilege  arises  only  incidentally,  and  by  way  of 
justification  for  the  act  of  imprisonment,  which  is  the  immediate 
foundation  of  the  action.  No  superiority  or  control  is  in  this 
shape  assumed  over  the  proceedings  of  the  committing  court; 
nor  can  any  public  detriment  ensue,  if  the  court  in  which  such 
an  action  is  brought  should  pronounce  an  erroneous  judgment 
upon  the  question ;  as  it  would  be  capable  of  being  corrected  by 
the  house  of  lords,  the  court  of  dernier  resort,  upon  writ  of 
error  ;  which  has  the  same  interest  with  the  other  house  of  par- 
liament in  upholding  the  just  privileges  of  parliament.  The 
cases  of  Murray  (a),  Crosby  (6),  Oliver  (c),  and  Flower  {d),  which 
were  all  cases  upon  habeas  corpus,  are  all  distinguishable  upon 
the  same  ground.  [Lord  Ellenboroug/if  C.  J.  You  do  not 
then  rely  upon  Bushell's  case  (e) ;  for  if  you  say  that  one  court 
cannot  interfere  upon  habeas  corpus  with  the  commitments  of 
another  court,  there  is  an  end  of  BusJiell's  case,  which  was  a 
direct  interference  of  that  description,  and  a  discharge  of  the 
party  committed  on  the  ground  of  an  insufficient  return.]  That 
was  a  case  of  a  discharge  by  the  court  of  C.  B.  of  a  person  com- 
mitted by  a  court  of  oyer  and  terminer,  and  not  the  case  of  a 
commitment  by  a  court  of  co-ordinate  jurisdiction,  such  as  the 
K.  B.  or  Exchequer.  It  was  upon  that  distinction  that  the 
party  was  discharged  from  that  commitment,  on  account  of  the 
cause  of  the  commitment  not  being  particularly  stated,  so  that 
the  court  above  might  judge  whether  it  was  a  sufficient  cause 
for  detaining  the  party.  Bushell's  case  is  therefore  an  authority 
to  shew,  that  where  the  cause  of  commitment  can  be  judged  of, 
as  by  a  superior  court,  it  ought  to  be  stated;  and  that  if  a  suffi- 
cient cause  be  not  shewn,  the  court  which  has  power  to  judge 
of  it  will  discharge  the  party.  There  are  cases  in  Moor,  839, 
840,  of  commitments  by  the  court  of  chancery,  not  stating  for 
what  cause  ;  and  on  the  prisoners'  being  brought  up  by  habeas 
corpus,  this  court,  it  is  said  in  BushelVs  case  (liO),  would  not 
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{a)  1  mis.  299.  {b)  2  Blac.  Rep.lS'i. 

(r)  In  the  Exchequer,  in  Easter  term,  177I. 
{d)  8  Term  Rep.  314.  {e)  Faugh.  135. 
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inquire,  wliether  the  conjmitlTients  were  on  the  equity  or  la\^ 
side,  but  discharged  the  prisoners  in  either  case  alike.  It  is  not 
however  clear,  whether  such  commitments  might  not  have  been 
considered  at  that  period  as  made  by  a  court  not  of  co-ordinate 
jurisdiction,  which  might  be  a  reason  for  discharging  the  pri- 
soners where  no  sufficient  cause  appeared :  for  where  it  was 
shewn  that  the  cause  of  commitment  was  for  disobeying  a  decree, 
the  discharge  was  refused  {a).  [Lord  Ellenborough,  C.  J.  be- 
fore you  quit  Biisheirs  case,  I  wish  you  to  advert  to  what  Lord 
C.  J.  Vaughan  there  says  (Z*),  that  the  cause  of  commitment 
ought  to  appear  to  the  court  before  whom  the  commitment  is 
returned  as  clearly  as  it  appeared  to  the  court  who  made  the 
commitment.  Is  not  that  laid  down  generally,  or  is  it  confined 
to  commitments  by  inferior  courts?]  He  appears  to  lay  it  down 
generally  :  and  that  is  material  in  the  consideration  of  the  man- 
ner in  which  the  cause  of  commitment  is  stated  in  the  speaker's 
warrant  in  this  case. 

This  is  the  case  of  a  commitment  by  the  house  of  commons, 
which  is  no  court  of  record ;  and  though  it  be  directed  in  an 
old  statute,  that  the  persons  attending  the  house  of  commons 
shall  not  leave  the  parliament  to  the  end  of  parliament,  until  it 
be  noted  in  the  clerk's  book  of  parliament ;  making  thereby  no 
distinction  between  the  two  houses ;  yet  if  that  made  the  book 
a  book  of  record,  it  would  not  make  the  house  of  commons  a 
<;ourt  of  record  for  any  other  purpose:  and  if  its  proceedings 
in  general  be  not  of  record,  an  allegation  to  that  effect  will  make 
no  difference ;  but  this  Court  will  recognize  the  whole  court  of 
parliament,  and  will  distinguish  between  the  jurisdiction  of  that 
whole  court,  and  the  jurisdiction  of  the  house  of  commons  singly. 
The  house  of  lords  indeed,  is  a  court  of  record,  and  the  differ- 
ence between  the  usages  of  the  two  houses,  in  respect  to  persons 
guilty  of  contempts  before  them,  seems  to  be  founded  upon  the 
essential  difference,  that  the  one  is  a  court  of  record,  and  the 
other  is  not.  For  commitments  for  contempts  by  the  house  of 
lords  are  for  a  time  certain ;  and  they  frequently  impose  fines, 
which  operate  by  way  of  punishment  of  the  offender,  as  well  as 
for  the  immediate  removal  of  the  obstruction  to  their  proceed- 
ings ;    and  no  court,  which  is  not  of  record,  can  fine.      And 

{a)  This  was  in  die  case  of  Wm,  Allen,  Tr.  13  Jae.  1.  cited  in  Apsley\ 
case,  Moor-,  840. 
{b)  Vaugh.  137. 

though 
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though  there  be  one  or  two  instances,  in  very  ancient  times  of        1811. 

the  house  of  commons  having  exercised  a  power  of  fining,  yet 

being  satisfied  that  it  was  not  warranted,  they  have  long  ceased        against 

to  exercise  it :    and  the  only  way  of  accounting  for  their  hn.ving        Abbot. 

discontinued  to  fine,  and  for  their  not  sentencing  to  imprison-  i 

ment  for  a  limited  time,  when  the  lords  have  done  both,  is  that 

the  house  of  commons  is  not  a  court  of  record.     Then,  though 

the  party  committed  for  a  contempt  by  a  court  of  record  may  be 

estopped  from  disputing  what  is  stated  on  the  record,  yet  there 

is  no  such  estoppel  in  a  court  not  of  record;  and  therefore  there 

must  not  only  appear  a  good   cause  of  commitment  upon  the 

face  of  the  warrant  itself,  but  it  may  even  be  argued  further, 

that  the  fact  should  have  been  averred,  which  it  is  not,  that  the       [  72  ] 

plaintiff  had  been  guilty  of  a  contempt  and  breach  of  privilege, 

and  what  that  contempt  and  breach  of  privilege  was,  in  addition 

to  the  resolution  of  the  house  to  that  effect  stated. 

But  at  any  rate,  whether  such  an  averment  was  necessary  or  not,    ^^^  <^f  «-f^  "f 
,1  •  1       •        T   J    •     r  £•  .      'c  '^  ^     commitment 

nothmg  can  be  implied  in  lavour  or  a  warrant  or  commitment,  ^^^  appear 
not  issuing  especially  from  a  court  of  record,  which  is  not  stated  luith  certainty 
in  the  warrant  itself.     The  opinion  of  Lord  C.  J.  Vaughanin  hav^^^"''^'  - 
BushelVs  case  (a)  before  referred  to,  is  most  precise  to  this  point:  diction  to  in- 
"  The  writ  of  habeas  corpus  (he  says)  is  now  the  most  usual  ^"^'"^  °-'^^' 
remedy  by  which  a  man  is  restored  again  to  his  liberty,,  if  he 
have,  against  law,  been  deprived  of  it.     Wherefore  the  writ 
commands  the  day,  and  the  cause  of  the  caption  and  detaining 
of  the  prisoner,   to  be  certified  upon   the   return  :    which,    if 
not  done,  the  court  cannot  possibly  judge,  whether  the  cause 
of  commitment  and  detainer  is  according  to  law  or  against  it. 
Therefore  the  cause  of  commitment  ought  by  the  return  to  appear 
as  specifically  and  certainly  to  the  judges  of  the  return^  as  it  did 
appear  to  the  court  or  person   authorized  to  commit:   else  the 
return  is  insufficient,"  &c.     [Lord  Ellenhorough,  C.  J.     Every 
person  must  have  great  respect  for  the  Lord  C.  J.  Vaughan,  on 
account  of  his  public  virtues  ;  but  how  can  that  doctrine  of  his, 
in  its  full  latitude,  stand  with  the  cases  which  have  been  decided 
upon  the  habeas  corpus  writ?]  It  may,  when  taken  with  the  excep- 
tions which  he  afterwards  (b)  notices,  of  general  commitments 
for  treason  or  felony,  which  are  admitted  to  be  good:  but  these, 
he  observes,  are  not  like  the  cases  then  under  his  consideration, 

(«)  Faugh.  1^6,  7.  (A)  lb.  142,  S. 

,/  namely, 
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namely,  cases  of  commitments  for  contempts:  "for  upon  a  general 
commitment  for  treason  or  felony,  the  prisoner  (the  cause  appear- 
ing) may  press  *  for  his  trial;  which  ought  not  to  be  denied  or  de- 
layed; and  upon  his  indictment  and  trial,  the  particular  cause  of 
his  imprisonment  must  appear;  which  proving  no  treason  or  felony, 
the  prisoner  shall  have  the  benefit  of  it.  But  in  this  case,  {i.  e.  of  a 
commitment  of  a  juryman  for  a  contempt  in  acquitting  persons 
indicted,  against  evidence  and  the  direction  of  the  court,)  though 
the  evidence  given  were  not  full  nor  manifest  against  the  persons 
indicted,  but  such  as  the  jury,  upon  it,  ought  to  have  acquitted 
those  indicted ;  the  prisoner  shall  never  have  any  benefit  of  it, 
but  must  continue  in  prison  when  remanded,  until  he  hath  paid 
that  fine  unjustly  imposed  upon  him,  which  was  the  whole  end 
of  his  imprisonment."  Besides,  in  the  case  of  treason  or  felony, 
the  prisoner  is  charged  with  a  known  offence,  and  if  the  charge 
be  made  maliciously  and  without  probable  cause,  he  has  his  re- 
medy by  action  against  the  prosecutor  who  procured  his  commit- 
ment. [Lord  Ellenboroiigh,  C.  J.  Such  a  remedy  is  but  a  poor 
exchange  for  the  loss  of  liberty  in  the  mean  time,  if  the  party 
/were  by  law  entitled  to  be  discharged  upon  a  commitment  in 
that  general  form.  But  the  position  of  Lord  C.  J.  Vaughan,  be- 
fore adverted  to,  is  laid  down  broadly,  without  any  qualification 
or  restriction  as  to  commitments  by  inferior  courts ;  and  how- 
ever able  that  judgment  of  his  is  in  general,  I  very  much  doubt, 
whether  that  part  of  it  can  be  sustained  in  its  full  extent.]  1^ 
in  the  case  of  treason  or  felony,  there  were  a  probable  cause  for 
the  party's  commitment,  however  hard  the  case  may  be,  if  fie  be 
idtimately  found  to  be  innocent,  he  suffers  no  legal  wrong  by 
being  committed  for  trial  on  such  probable  cause,  which  is  a 
commitment  for  safe  custody,  and  not  for  punishment :  but  that 
is  very  different  from  the  case  of  a  commitment  by  the  house  of 
commons  for  a  contempt  or  breach  of  privilege,  where  if  it  be 
sufficient  to  state  the  cause  generally,  the  party  grieved  may  be 
continued  in  prison,  without  any  means  of  procuring  his  dis- 
charge, or  a  trial  for  the  offence;  as  he  may  in  the  cases  of  trea- 
son or  felony,  which  must  take  place  within  a  reasonable  time, 
otherwise  the  prisoner  will  be  discharged  :  he  must  therefore  be 
without  remedy,  unless  an  action  lie  for  the  false  imprisonment, 
in  which  the  sufficiency  of  the  justification  can  be  brought, in 
issue.  This  action  then  is  maintainable  if  it  do  not  appear 
[upon  the  warrant  that  there  was  a  good  cause  of  commitment; 

and 
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and  still  more,  if  that  which  is  there  stated  to  be  the  cause  of        1^1 1- 
commitment  be  insufficient  in  law.     The   court  has  a  general 
jurisdiction  over  the  subject-matter  of  this  action,  which  is  for        against 
a  trespass  against  and  imprisonment  of  the  plaintiff's  person  ;        Abbot. 
and  every  subject  of  the  realm,  when  imprisoned,  has  a  right  to 
appeal  to  the  law  against  any  other  who  procured  or  aided  in 
that  trespass  and  imprisonment,  in  order  to  ascertain  whether 
he  was  rightly  arrested  and  imprisoned  or  not.     The  action  cf 
trespass  lies  for  tlie  act  of  force  against  the  person  or  property  of 
another,  whatever  be  the  intention  of  the  person  committing  it, 
unless  he  can  justify  it  for  a  legal  cause. 

What  then  is  the  justification  alleged  in  this  case?  It  is  in  Critical objec- 
substancc,  that  Sir  Francis  Burdctt,  a  member  of  the  house  of  ^j°"l ^arranl' 
commons,  had  admitted  in  his  place,  that  a  certain  paper  was  of  commitment. 
printed  by  his  authority ;  which  paper  the  house  resolved  to  be 
libellous  and  scandalous,  and  reflecting  upon  the  just  rights  and 
privileges  of  the  house,  and  that  Sir  F.  B.  had  been  thereby 
guilty  of  a  breach  of  the  privileges  of  the  house.  Now  if  the 
doctrine  of  Lord  C.  J.  Vaughan  be  well  founded,  enough  is  not 
stated  to  shew  this  to  be  a  breach  of  privilege.  A  mere  libel, 
qua  libel,  is  in  itself  no  breach  of  privilege.  But  it  is  not  neces- 
sary to  contend,  that  a  libel  upon  the  house  or  its  proceedings  [  75  ] 
may  not  be  a  breach  of  privilege ;  because  it  does  not  sufficiently 
appear  upon  this  warrant,  that  this  was  a  libel  upon  the  house. gf 
commons  or  its  proceedings.  But  whatever  the  libel  was,  it 
could  be  no  breach  of  privilege,  nor  an  offence  of  any  kind,  un- 
less it  were  published.  It  might  he  2Jrinted,  and  yet  not  published ;  )f  ' 
for  different  compositors  might  have  taken  different  parts,  as  is 
commonly  the  case ;  so  that  no  one  of  them  might  have  known 
the  contents  of  the  entire  paper.  And  though  it  had  even  beisn 
stated  to  be  published,  yet  if  it  were  not  stated  to  be  published 
by  the  plaintiff's  authority,  it  would  have  been  no  breach  of  pri- 
vilege in  him :  and  if  no  breach  of  privilege,  then  there  was  no 
good  cause  of  commitment.  It  is  not  stated  positively,  that  the 
house  had  adjudged  the  plaintiff  to  be  guilty  of  a  breach  of  pri- 
vilege, and  that  therefore  they  ordered  him  to  be  committed ; 
but  only  that  the  house  had  resolved  that  a  certain  printed  paper 
was  libellous,  &c. ;  and  that  Sir  F.  B.,  who  had  admitted  the 
paper  to  be  printed  by  his  authority,  had  been  thereby  guilty  of  a 
breach  of  privilege  ;  which  is  with  reference  only  to  the  act  be- 
fore imputed  to  him.     It  is  stated  that  the  house  resolved,  that 
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the  paper,  so  admitted  by  the  said  Sir  F.  B.  to  have  been  printed 
by  his  authority,  was  *'  a  libellous  and  scandalous  paper,  reflect- 
ing on  the  just  rights  and  privileges  of  the  said  house ;"  but  that 
does  not  necessarily  shew  that  it  was  a  libel  against  the  house  of 
commons ;  and  the  words  are  not  to  be  construed  beyond  their 
/due  and  proper  sense  in  a  matter  aflTecting  the  liberty  of  the 
party.  It  might  be  a  libel  against  the  house  of  lords,  and  the 
paper  might  contain  reflections  (not  injurious  or  isorongful  reflec- 
tions, for  it  is  not  so  stated,  but  fair  and  lawful  reflections)  on  and 
in  vindication  of  the  just  rights  and  privileges  of  the  commons :  but 
if  it  were  not  a  libel  upon  the  house  of  commons,  there  could  be 
no  ground  for  imputing  it  as  a  breach  of  their  privileges.  It 
w^ould  not  be  sufficient  to  allege  in  an  indictment,  that  the  de- 
fendant obtained  money  from  another  by  jpretending  such  and 
such  things,  without  charging,  that  he  falsely  pretended,  &c.  (a) 
So  the  words  reflecting  on,  do  not  in  themselves  import  injuriously 
reflecting  on,  though  they  may  be  sometimes  used  in  that  sense 
in  familiar  discourse.  The  word  reflect  is  stated  in  Dr.  JohnsorCs 
dictionary  as  meaning,  "  4-.  to  consider  attentively ;"  and  reflec- 
tion is  stated  from  Locke  to  be,  "  the  perception  of  the  opera- 
tions of  our  own  minds  within  us,  as  they  are  employed  about 
the  ideas  they  have  got."  [Lord  EllenborougJi,  C.  J.  Though 
the  meaning  might  have  been  more  precisely  expressed,  yet  can 
there  be  any  doubt  of  the  true  meaning,  when  it  is  stated  to  be 
a  **  libellous  and  scandalous  paper,  reflecting  upon  the  just  rights 
and  privileges  of  the  house  ?"  The  injurious  meaning  is  ex- 
pressed to  a  reasonable  and  common  intent ;  which  is  sufficient.] 
Supposing,  then,  that  the  publication  of  a  paper  of  that  descrip- 
tion might  have  been  deemed  a  breach  of  privilege,  yet  the  war- 
rant of  commitment  states  no  such  breach ;  but  it  only  states 
that  the  house  had  adjudged  that  Sir  F.  B.,  who  had  admitted 
that  the  paper  was  printed  by  his  authority,  which  the  house  had 
resolved  to  be  libellous,  &c.  had  been  thereby  guilty  of  a  breach 
of  privilege,  &c. :  thus  making  the  plaintiff's  admission  of  such  a 
fact  to  be  the  breach  of  privilege ;  without  alleging  that  he  had 
committed  the  act  complained  of. 

This  action,  it  must  be  observed,  is  not  brought  against  the 
speaker  for  an  act  done  by  him  in  parliament :  the  resolution  of 

(a)  Vide  Rex  v.  ^irei/f  2  East^s  Rep.  30.    It  is  sufficient  if  it  be  stated  in 
substance,  that  the  pretences  were  false. 

the 
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the  house  was  an  act  done  in  parliament,  for  which  no  action        1811. 
would  lie  against  any  person  for  being  a  party  to  it :  no  member 
can  be  questioned  for  any  thing  said  or  done  by  him  as  such  in        against 
the  house :  but  this  is  for  an  act  done  out  of  the  house,  for  which       Abbot. 
the  speaker  is  answerable,  if  the  house  had  no  authority  to  order 
him  to  issue  a  warrant  of  commitment  in  the  particular  case. 
But  further,  though  the  resolution  of  the  house  were  sufficient  to 
authorize  him  to  issue  a  warrant  for  the  commitment  of  the 
plaintiif ;  yet  if  the  warrant  actually  issued  were  not  legal  and 
/sufficient  in  the  frame  of  it  to  warrant  the  arrest  and  imprison- 
ment of  the  plaintiff,  the  speaker  would  be  answerable  for  the 
trespass  complained  of,  in  like  manner  as  any  magistrate  would 
be,  who,  being  authorized  and  directed  by  act  of  parliament  to 
issue  a  warrant  of  apprehension  against  offenders  in  a  certain 
case,  issued  it  in  an  illegal  form.     In  this  respect  this  case  differs 
from  that  of  a  mere  ministerial  officer  executing  a  warrant  legal 
in  its  frame,  and  issued  by  a  court  of  competent  jurisdiction: 
and  this  is  the  answer  to  a  question  put  by  one  of  the  learned 
judges  in  a  former  part  of  the  argument  [a]. 

Upon  the  whole  therefore  of  this  part  of  the  argument,  the  Peroration  of 
plaintiff  contends  for  the  right  and  duty  of  the  judges  to  take  t'^" g^"^/'^^ '^r- 
conusance  of  the  privileges  of  parliament,  when  questions  con- 
cerning those  privileges  are  brought  incidentally  in  judgment  . 
before  the  court  in  an  action  brought  by  a  party  complaining  of 
the  trespass  and  imprisonment  which  have  ensued  upon  the  al- 
leged breach  of  them.  That  if  no  action  of  trespass  for  the  im- 
prisonment under  a  commitment  would  lie  in  a  case  of  this  sort, 
in  order  to  put  the  persons  who  issued  the  warrant  upon  shewing 
a  legal  cause  foir  such  commitment,  and  a  legal  warrant  to  au-  r  78  1 
thorize  it ;  it  would  enable  any  body  of  persons,  having  power 
to  commit  for  contempts,  to  punish  as  for  a  contempt  whatever 
they  might  please  to  call  such,  and  the  party  grieved  by  the 
undue  exercise  of  such  a  power  would  be  without  remedy.  That 
the  right  of  maintaining  such  action,  for  the  purpose  of  trying 
the  legality  of  the  commitment,  is  not  disproved  by  the  practice, 
which  has  prevailed  in  the  courts,  of  refusing  to  examine  into 
the  question  of  privilege  upon  the  return  to  the  writ  of  habeas 
corpus,  stating  a  breach  of  privilege  as  the  cause  of  commitment ; 
where  the  question  of  privilege  arises  directly,  and  where  the  ex- 
ercising a  power  of  discharge  by  the  courts  of  law  would  lead  to 
a  clashing  of  jurisdiction.     But  that  no  detriment  can  ensue  to 

(a)  Ante,  QS. 
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the  house  of  commons  from  the  courts  of  law  taking  incidental 
conusance  of  the  privileges  of  parliament,  in  the  way  of  action ; 
because  any  erroneous  judgment  they  might  pronounce  would  be 
liable  to  be  corrected  upon  writ  of  error  to  the  house  of  lords, 
who  have  the  same  interest  as  the  commons  in  upholding  all  their 
legal  privileges.  That  by  laying  the  basis  of  parliamentary  pri- 
vileges in  the  law  of  the  land,  and  subjecting  them  to  the  exami- 
nation and  control  of  the  courts  of  law,  no  arbitrary  and  despo- 
tic power  can  be  exercised,  and  no  person  can  be  deprived  of  his 
liberty,  without  ultimate  redress,  except  by  a  law  made  or  recog- 
nized by  the  whole  body  of  parliament ;  whereby  the  one  house 
may  operate  as  a  check  upon  the  other,  agreeably  to  the  general 
principle  of  the  constitution,  which  is  composed  of  checks  and 
balancing  powers.  In  such  a  constitution  it  is  of  essential  con- 
sequence that  the  legality  of  every  act  affecting  the  liberty  of  the 
subject  should  be  open  to  the  examination  and  trial  of  the  courts 
of  justice.  Further,  that  no  sufficient  cause  of  commitment  ap- 
pears to  have  existed  in  fact;  or  if  so,  that  it  is  not  distinctly  and 
certainly  stated  in  the  warrant  to  justify  the  commitment  under 
it.  That  even  if  there  were  a  justifiable  cause  for  the  resolution 
of  the  house,  the  speaker  issuing  his  warrant  founded  on  such 
resolution  is  answerable  for  any  illegality  or  defect  in  the  frame 
of  the  warrant,  and  that  this  warrant  is  defective  in  the  statement 
-of  the  imputed  breach  of  privilege. 
■  The  only  remaining  point  is  as  to  the  breaking  of  the  plaintiff's 
house,  the  outer  door  being  shut;  which  arises  upon  the  first 
justification.  The  law,  considering  every  man's  house  as  his 
castle  for  his  protection  and  defence,  privileges  it  from  being 
broken  into  for  the  purpose  of  executing  any  process,  or  making 
any  arrest,  except  where  the  kiugis  a  party.  That  appears  by 
the  year-book  13  Ed.  4.  9.  a.  (a).  So  Lord  Coke,  in  5  Bep.  91. 
b.  92.  a.  says,  that  where  the  king  is  a  party,  the  writ  of  itself  is 
a  non  omittas  propter  aliquam  libertatem,  though  it  be  not  so 

worded ; 


{a)  The  passage  runs  thus ;  "  Et  fuit  tenus  que  pour  felouie,  ou  pour  sus- 
pection  de  felonie,  home  poit  debiaiser  meason  pour  prendre  le  felon,  car  il  est 
pour  le  common  weale  de  prendre  eux.  Et  auxi  Choke  dit,  que  le  roy  ad  in- 
terest, le  briefest  non  omittas  propter  aliquam  libertatem,  &c.:  issint  le  iibertie 
de  son  meason  ne  lui  tiendra  lieu,  &c.  Mes  auter  est  pour  det  au  trespass ;  ie 
Vicont,  ni  auter,  ne  poit  debruser  le  meason  pour  lui  prendre  ;  car  ceo  n'est 
forsque  particuler  interest  del  partie,  &c."    Vide  18  Ed.  4.  4. 
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worded ;  and  cites  the  same  year-book,  "  that  for  felony,  or  sus- 
picion of  felony,  the  king's  officer  may  break  the  house  to  appre- 
hend the  felon  ;  and  that  for  two  reasons  :  1st,  for  the  common- 
wealth ;  for  it  is  for  the  commonwealth  to  apprehend  felons.  2d, 
In  every  felony  the  king  has  interest ;  and  where  the  king  has 
interest,  the  writ  is  non  omittas,  &c. :  and  so  the  liberty  or 
privilege  of  a  house  doth  not  hold  against  the  king."  And  there 
is  much  more  to  the  like  purpose,  to  shew  that  outer-doors  can- 
not be  broken  open  even  upon  the  king's  writ,  except  it  be  for  a 
crime;  and  not  where  it  is  in  debt  or  trespass  at  the  suit  of  a 
party.  Lord  Coke  also  appears  (4  Inst.  176.)  in  his  time  to  have 
considered  that  a  justite  of  peace  could  not  make  a  warrant  upon 
a  bare  surmise  even  of  a  crime,  to  break  any  man's  house;  as  to 
search  for  a  felon  or  for  stolen  goods,  without  an  indictment 
found.  There  is  no  case  where  it  has  been  held  lawful  to  break 
open  the  door,  except  for  some  crime,  and  upon  process  at  the 
suit  of  the  king  for  that  crime :  for  the  law  gives  the  privilege  of 
defence  to  every  man's  castle,  except  against  the  king's  process 
for  crimes  against  the  king's  peace.  But  the  same  reason  does 
not  extend  to  a  case  like  the  present :  for  though  the  publication 
of  a  libel  be  indictable  at  the  suit  of  the  king,  as  tending,  it  is 
said,  to  a  breach  of  the  peace;  yet  the  warrant  issued  in  this 
case  was  not  as  for  a  breach  of  the  peace ;  nor  could  the  house 
have  proceeded  in  this  course  for  the  publication  of  the  paper 
merely  qua  libel,  and  as  an  offence  at  common  law ;  but  only  as 
for  a  breach  of  their  privilege,  in  publishing  a  paper  injuriously 
reflecting  on  their  rights  and  privileges;  which  is  no  crime  against 
the  king's  peace,  nor  through  him  against  the  whole  realm. 
Neither  is  there  any  necessity  for  resorting  in  this  case  to  so  vio- 
lent a  remedy  as  that  of  breaking  into  a  man's  castle,  in  order  to 
seize  his  person  there ;  for  so  long  as  he  shuts  himself  up  in  it, 
no  mischief  or  obstruction  can  be  committed  by  him  against  the 
house  of  commons.  It  is  a  matter  of  general  concern  to  the 
whole  kingdom,  that  offenders  against  the  king's  peace  should 
be  brought  to  trial  with  all  reasonable  speed,  and  punished  if 
found  guilty ;  and  it  is  the  common  practice  to  break  doors  in 
execution  of  the  king's  process  against  such  offenders.  But  it 
\n\\  be  extraordinary,  if  the  subject  be  not  entitled  to  the  privi- 
lege and  protection  of  his  castle  against  a  warrant  of  commitment 
for  contempt,  issued  by  the  speaker  of  the  house  of  commons, 
that  no  case  should  ever  before  have  occurred,  in  which  it  has 
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against 

Abbot.  The  further  argument  of  the  case  was  adjourned  to  Eastei- 

term  J  and  on  Friday^  May  17th, 

-Argument  for  The  Attorney-General  was  heard  on  the  part  of  the  defendant. 
Jen  an  — r^^^  plaintiff  has  had  the  benefit  of  every  thing  which  learning 
and  ingenuity,  brought  forward  by  the  help  of  the  greatest  dili- 
gence, could  produce  in  his  aid,  and  it  is  not  the  fault  of  his  coun- 
sel that  the  authorities  he  has  cited  do  not  bear  more  effectually 
upon  the  true  point  of  the  case,  nor  break  in  upon  any  of  the 
propositions  necessary  to  be  maintained  on  the  part  of  the  defen- 
dant. The  very  statement  of  this  case,  without  going  at  all  into 
the  argument  derived  from  the  long  train  of  authorities  cited, 
puts  the  plaintiff  out  of  court.  It  is  an  action  of  trespass  brought 
against  the  speaker  of  the  house  of  commons  for  having,  as  he 
was  ordered  to  do  by  the  house,  issued  his  warrants  to  the  ser- 
'  jeant  at  arms,  and  to  the  keeper  of  the  Tower ;  the  one  to  arrest 
and  convey  to  the  Tower,  and  the  other  to  take  and  keep  in  cus- 
tody the  plaintiff,  who  had  been  voted  by  the  house  to  be  guilty 
of  a  contempt  and  breach  of  privilege,  for  which  they  had  con- 
demned him  to  imprisonment  in  the  Tower:  it  is  therrfore  an 
action  of  trespass  against  the  officer  of  a  court  of  competent  juris- 
diction, for  having  issued  the  process  of  that  court  by  its  direc- 

'l^^.  tion.     No  lawyer  ever  heard  of  such  an  action  maintained,  or 

nKg  ]  treated  of  as  a  serious  matter  of  doubt.  BushelVs  case  is  deci- 
\  sive  against  it :  not  that  part  which  is  to  be  found  in  Lord  C.  J; 

Vaughan's  report,  but  the  sequel  of  it  in  1  Mod.  119.  IS*.  Busk' 
ell,  after  he  had  been  delivered  out  of  custody  by  habeas  corpus, 
and  another  person  in  the  same  situation,  brought  actions  of 
trespass  and  false  imprisonment  against  some  of  the  commissioners 
of  gaol  delivery,  and  the  recorder,  by  whom  they  were  committed, 
and  against  the  officers  of  the  court  who  executed  its  process ; 
and  w^ile  these  actions  were  depending,  some  of  the  defendants 
applied  to  this  court  for  time  to  plead.  Lord  Hale  said  at  once, 
without  doubt  or  hesitation  :  "  I  speak  my  mind  plainly,  that  an 
action  will  not  lie :  for  a  certiorari  and  a  habeas  corpus,  whereby 
the  body  and  proceedings  are  removed,  are  in  the  nature  of  a 
writ  of  error ;  and  in  the  case  of  an  erroneous  judgment  given 
by  a  judge,  which  is  reversed  by  a  writ  of  error,  shall  the  party 

have 
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have  an  action  of  false  imprisonment  against  the  judge?     No, 
nor  against  the  officer  neither.     The  habeas  corpus  and  writ  of 
error,  though  it  doth  make  void  the  judgment,  it  doth  not  make 
the  awarding  of  the  process  void  to  that  purpose ;  and  the  matter 
was  done  in  a  course  of  justice.     They  will  have  but  a  cold  busi- 
ness of  it.     A  habeas  corpus  and  certiorari  is  a  writ  of  right,  the 
highest  writ  the  party  can  bring.     So  a  day  was  given  to  shew 
cause."     The  application  for  a  discharge  upon  a  writ  of  habeas 
corpus,  is  that  upon  which  the  party  has  a  right  to  have  a  cor- 
rect judgment  given,  as  much  as  in  any  other  case.     It  was  not 
tJierefore  correctly  argued  for  the  plaintiff,  that  though  the  court 
refused  to  discharge  a  party  upon  habeas  corpus,  it  did  not  fol- 
low that  an  action  of  trespass  would  not  lie ;  and  that  though  the 
prisoner  were  not  entitled  to  his  discharge  upon  the  habeas  cor- 
pus, yet  that  upon  the  same  facts  he  might  support  an  action  of 
trespass.     The  converse  of  that  proposition  is  true:  in  no  case 
would  trespass  lie  where  the  party  would  not  be  entitled  to  his 
discharge  upon  a  habeas  corpus ;  though  it  does  not  follow,  that 
in  every  case  where  the  party  was  entitled  to  his  discharge  upon 
the  habeas  corpus,  an  action  of  trespass  would  lie.     A  party  may 
have  been  committed  upon  an  erroneous  judgment  pronounced  by 
a.  competent  jurisdiction,  and  be  entitled  to  be  discharged  on  the 
writ  of  habeas  corpus;  but  though  the  judgment  might  be  erro- 
neous, the  process  awarded  thereon  would  not  be  void,  nor  would 
the  officer  who  issued  it  by  the  direction  of  the  court  be  deprived 
of  the  protection  which  that  process  gave  him.   This  is  a  clear  an- 
swer to  the  present  action,  and  would  be  sufficient  in  any  other 
than  the  present  case  to  rest  it  upon ;  but  as  this  answer,  decisive 
as  it  is,  would  hardly  satisfy  the  expectation  of  the  court  upon 
such  an  occasion  as  the  present,  it  is  proper  to  examine  shortly 
the  arguments  and  authorities  adduced  on  the  part  of  the  plain- 
tiff, rather  for  the  purpose  of  shewing  how  far  the  doctrines  main- 
tained on  this  occasion  go,  and  how  far  they  can  be  supported 
by  the  authorities,  than  for  any  interest  which  the  defendant  has 
in  disputing  any  of  them  upon  this  occasion :  for  in  truth  they 
have  little  or  no  bearing  upon  the  case  in  judgment.     It  would 
have  been  sufficient  otherwise  to  have  stated  a  few  short  propo- 
sitions, which,  being  established  in  the  mind  of  every  lawyer, 
need  no  authorities  to  support  them.    As  that  the  house  of  com- 
mons have  a  right  to  commit  persons  for  contempts  in  breach  of 
their  privileges :  that  they  are  the  judges  of  those  privileges,  and 
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whether  or  not  they  have  been  violated  in  the  particular  instance, 
that  their  decisions  upon  that  subject,  upon  cases  brought  direct- 
ly before  them,  cannot  be  questioned  in  any  other  court :  that 
it  is  neither  proper  nor  decent  to  object  to  this  kind  of  jurisdic- 
tion in  the  house,  by  saying  that  they  may  abuse  the  power  by 
committing  persons  on  false  or  frivolous  pretences :  it  is  not  to 
be  presumed  that  those  to  whom  the  constitution  has  entrusted 
such  a  privilege  will  so  abuse  it :  it  is  most  unwise  to  state  it  with 
a  view  to  the  general  administration  of  justice;  because  it  is  an 
objection  that  may  be  equally  raised  against  any  jurisdiction  of 
the  same  sort  that  may  exist  in  any  man  or  body  of  men  in  this 
country ;  against  the  courts  of  justice  as  well  as  against  the  houses 
of  parliament.  If  an  estate  be  given  to  a  man  for  his  life  and  no 
longer,  and  an  ejectment  be  brought  for  that  estate,  in  which  the 
question  is,  whether  that  be  an  estate  for  life,  or  in  fee ;  it  is  pos- 
sible that  the  court  in  which  that  action  is  brought  may  decide 
that  it  is  an  estate  in  fee ;  and  it  cannot  be  prevented,  if  the  court 
were  determined  so  to  do ;  and  if  the  party  aggrieved  brought  a 
writ  of  error,  the  court  of  exchequer  chamber  may,  if  they  please, 
decide  the  same,  and  so  may  the  house  of  lords,  also,  in  the  last 
resort :  but  each  of  those  courts  would,  notwithstanding,  be  jus- 
tified in  committing  any  person  who  stated  that  they  were  igno- 
rant or  profligate  enough  to  come  to  such  a  decision.  In  a 
matter  of  such  general  notoriety,  it  is  sufficient  to  state  that 
this  right  exists  in  the  house  of  commons.  But  if  the  house 
were  not  the  sole  and  ultimate  judge  of  its  own  privileges,  the 
speaker  would  still  stand  defended  in  this  case:  for  did  any 
man  who  has  the  slightest  pretence  to  information  ever  doubt 
that  the  house  of  commons  has  a  right  to  commit  any  one  who 
insults  their  proceedings  while  pending  before  them,  and  who 
causes  a  libel  to  be  printed  and  published,  reflecting  upon  and 
impeaching  the  integrity  and  justice  of  those  proceedings. 
The  mere  denial  by  certain  persons  of  these  privileges  of  the 
house  of  commons  cannot  throw  any  doubt  upon  them :  nor 
can  it  be  necessary  to  carry  the  court  through  a  train  of  rea- 
soning that  is  common  and  trite,  and  known  to  every  man 
before  he  ventures  to  call  himself  even  a  student  at  law.  If  it 
were  necessary,  it  would  be  easy  to  shew  that  every  court  in 
Westmi7ister-Jiall  has  the  same  power  of  commitment  for  con- 
tempts, and  that  they  could  not  exist  long  without  such  a 
power.    It  would  have  been  easy  to  borrow  from  Lord  C.  J. 

Wilmot, 
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Wilmof,  the  reasons  so  forcibly  urged  by  him  to  that  purpose 
in  the  admirable  argument  he  had  prepared  for  judgment  in 
the  case  of  The  King  v.  Almon  (a).  It  would  have  been  shewn, 
that  though  the  exercise  of  that  power  may  be  withheld,  or 
but  seldom  exerted,  yet  if  it  were  once  established  that  the 
power  itself  did  not  exist  in  the  courts,  all  the  mischief  that 
can  arise  from  scandalizing  them  would  be  produced,  and  felt 
immediately  and  constantly.  If  it  were  certainly  known  that  a 
man  might  invent  and  publish  libels  upon  courts  of  justice  for 
any  matters  done  by  them  which  displeased  him,  and  that  he 
would  be  free  from  punishment  till  the  tardy  process  of  the  law, 
(for  so  it  may  be  called  on  such  an  occasion,)  in  its  ordinary 
course  of  proceeding  by  indictment,  could  reach  him,  men 
would  be  found  daring  enough  to  hazard  the  event  of  that 
distant  day,  and  to  offer  to  courts  of  justice  those  insults,  which 
in  the  present  day  there  is  difficulty  enough  to  restrain,  not- 
withstanding all  the  guards  by  which  they  are  surrounded.  If 
then  the  right  exists  in  the  courts  of  Westminster-hall,  upon 
what  principle,  it  might  then  have  been  asked,  could  it  be  con- 
tended that  the  same  right  did  not  exist,  and  in  the  same  de- 
gree, in  the  house  of  commons?  Is  there  less  danger  to  the 
constitution  in  suffering  persons  to  scandalize  and  defame  the 
members  of  the  house  of  commons  for  their  proceedings  in  par- 
liament, than  to  scandalize  and  defame  the  judges  for  the  exer- 
cise of  their  duties  in  courts?  Is  that  assembly  less  open  to 
insults  ?  Does  the  history  of  our  own  times  inform  us  that, 
though  it  may  be  necessary  to  surround  the  courts  of  justice 
with  these  guards,  it  is  not  necessary  to  protect  the  house  of 
commons  in  the  same  manner  ?  and  can  it  be  collected  from  the 
recorded  wisdom  of  our  ancestors,  that  they  have  left  the  house 
of  commons  alone  thus  defenceless  ?  On  the  contrary  it  will  be 
found,  that  there  is  not  a  text  writer  upon  the  subject,  there  is  not 
an  historian,  who  does  not  inform  us,  that  this  power  has  been  con- 
stantly stated  and  admitted  to  reside  in  the  house  of  commons  (6). 

Lord 

(fl)  Wilmot's  Rep.  243—254,  &C. 

{b)  It  is  curious  to  observe  what  Mr.  Prynne,  whose  partiality  to  the 
popular  side  will  not  be  disputed,  says  upon  this  subject,  in  his  treatise  of 
the  sovereign  power  of  parliaments  and  kingdoms ;  which  was  printed  in 
1643  by  order  of  the  committee  of  the  house  of  commons  concerning  print- 
ing, after  the  commencement  of  the  civil  war :  as  such,  therefore,  I  quote 
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Lord  Coke  (a)  considers  the  house  of  commons  as  a  court 
of  judicature,  having  power  to  commit.  The  house  has  in 
fact  always  claimed  and  exercised  the  right  to  commit  mem- 
bers and  others  for  a  breach  of  their  privileges.  This  appears 
by  the  journals  of  the  liouse;  and  from  the  earliest  period 
at  which  they  are  printed,  down  to  the  time  of  the  common- 
wealth, from  thence  to  the  revolution,  and  again  from  the  re- 
volution to  the  present  time,  numberless  instances  have  been 
found,  in  which  the  house  of  commons  have  committed  of- 
fenders of  this  description.  It  is  useless  to  detail  the  bead-roll 
of  instances  which  are  generally  known,  and  are  to  be  found 
in  the  appendix  to  the  report  of  the  committee  of  the  house 
of  commons  (b);  so  that  it  is  impossible  to  controvert  the 
practice. 

This  riglit,    then,    being  established   upon   authority,  upon 
principles,  and   upon  practice,  there  is  nothing  left  to  do,  but 

to 


\ 


h,  more  for  its  curiosity  than  its  authority.  Part  4.  page  26.  "  Secondly, 
for  the  parliament's  imprisoning  of  men  pretended  to  be  against  Magna 
Charta,  I  answer,  first,  that  the  parliament  is  not  within  that  or  any  other 
law  against  imprisonments,  as  I  have  formerly  cleared;  therefore  is  not 
obliged  by  it,  nor  can  offend  against  it.  Secondly,  that  it  hath  power  to 
imprison  and  restrain  the  greatest  members  of  their  own  houses,  though 
privileged  men  exempt  from  all  other  arrests,  and  public  persons  represent- 
ing those  that  sent  them  thither ;  therefore  much  more  may  they  imprison  or 
restrain  any  other  private  persons  notwithstanding  Magna  Charta.  And 
the  parliament  being  the  supremest  judicature  paramount  of  all  other  courts, 
their  commitments  cannot  be  legally  questioned,  determined,  nor  their  pri- 
soners released  by  habeas  corpus  in  or  by  any  other  inferior  court  or  judica- 
ture whatsoever."  I  will  only  refer  further  to  one  modem  book,  7  T, 
Rep.  741.  for  what  was  said  by  one  of  the  greatest  lawyers  and  judges  of  late 
times  in  the  case  of  The  King  v.  Despard.  "  I  remember  (said  Lord  Kenyan) 
when  a  doubt  was  made  whether  or  not  the  house  of  commons  had  the 
power  of  committing  to  prison.  On  that  occasion  a  gentleman  of  great  cha- 
racter and  fortune,  Sir  John  Phillips^  who  had  retired  from  the  bar,  appeared 
in  this  court  for  the  purpose  of  moving  that  the  person  who  had  been  com- 
mitted by  the  house  might  be  discharged.  The  court  heard  him  patiently, 
and  the  public,  perhaps,  were  gratified  with  hearing  the  question  discussed : 
and  though  the  motion  was  unsuccessful,  I  believe  the  public  were  satisfied 
that  justice  was  properly  administered.  Many  other  cases  of  this  kind  have 
been  agitated  in  this  court,  where  they  have  met  the  same  fate."  The  case 
alluded  to  was  probably  Murray's  case,  which  is  stated  in  2  WiU.  299.  to 
have  been  moved  by  ^vc  John  Phillips. 

(a)  4  Inst.  23. 
' ' \ib)  See  also  a  collection  of  precedents  published  by  Mr.  Wynne  in  isio. 
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to  follow  the  very  learned  and  ingenious  argument  for  the  1811. 
plaintiff,    and   consider  how  it  bears  *  upon   the  present   case. 

"  BURDETT 

Authorities  were  cited  to  shew  that  the  courts  of  law  have  a  ag-ainst 
right  to  decide  in  certain  cases  upon  the  privileges  of  parlia-  Abbot. 
ment;  which  is  true,  and  has  never  been  questioned  in  any  of     [  *88  ] 

the  instances  cited.     But  it  does  not  follow,  that  because  they  ^s  to  the  Ms- 

h-   1  ^  •  ,11  -i^-n  1  1     tinction  ivhere 

ave  a  right  m  some  cases,  they  have  a  right  in  all :  and  accord-  ^/^^  question 

ingly  the  plaintiff's  counsel,  in  the  result,  stated  the  right  of  ofpri-vilege 
the  courts  of  law  to  decide  upon  the  privileges   of  parliament  "^i^cUentalh 
with  this  qualification,  where   the   question    of  privilege  arises  before  the 
incidentally ;  and  with  that  qualification  the  proposition  may  be  ^°"'"^* 
admitted.     No  doubt,  that  in  many  cases,  if  the  point  have  not 
been  dii-ectly  decided   in  parliament,  and  it  be  not  ascertained 
what  the  privileges  of  parliament  are,  the  courts  of  law,  from 
the   necessity   of   the  case,    must    decide    the    question    when 
brought  judicially  before  them :  for  how  else  can  such  cases  be 
disposed  of.     Take,  for  instance,  the  case  of  Benyon  v.  Evelyn,  Benyon  v. 
so  much  referred  to.     An  action  was  brought  tor  goods  sold  ^""^'•J*'"* 
and  delivered:  the  defendant  pleaded  the  statute  of  limitations: 
the   plaintiff  replied,    that    he    could    not   sue  the    defendant 
sooner,  because  he  was  a  member  of  parliament,  and  privileged 
from  suits :  the  defendant  denied  that  position,  and  said  that, 
though  members  of  parliament  cannot  be  arrested,  they  may 
be    sued.      Then    the    question   between    them   was,    whether 
members  of  parliament  could  be  sued  or  not  during  the  sitting 
of  parliament;    because  if  they  could,    the  action  might  have 
been  maintained.     The  Court  there  were  obliged  to  determine 
the  question ;  and  they  did  determine  it ;  lamenting,  however, 
that  necessity.     Lord  C.  J.  Bridgman  upon  that  occasion  says : 
*'  When  in  a  common  action  the  privilege  of  parliament  doth 
come  to  be  part  of  the  plea  or  justification,  it  is  of  necessity 
that  the  privilege,  whether  there  be  such,  and  what  the  extent  of       [  89  ] 
it  is,  come  also  into  consideration.    For,  as  in  the  register  it  is 
said  of  the  ecclesiastical  court,  which  is  inferior  to  the  com- 
mon law,  if  a  common  law  point  come  in  question  there,  non 
est  consonum  ration!  quod  cognitio  accessarii  in  causa  chris- 
tianitatis   impediatur,  ubi  cognitio  causae  principalis  ad  forum 
ecclesiasticum  noscitur  pertinere :  so  I  may  say  here,  the  privilege 
of  parliament  coming  in  incidentally  as  part  of  the  case,  as  a  con- 
sequent, must  in  this  particular  case  be  also  debated  here."    Un- 
questionably it  must,  because  otherwise  it  would  he  impossible  for 
Voj..  XIV.  F  the 
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the  case  to  be  decided.  But  after  citing  cases  to  shew  that 
where  the  question  of  privilege  comes  before  the  Court  inci- 
dentally, they  must  decide  it,  the  plaintiff's  argument  stopped 
short,  and  omitted  to  shew  how  the  question  of  privilege  arises 
incidentally  in  this  case.  On  the  contrary,  if  a  case  were  to  be 
invented  to  shew  where  the  question  of  privilege  arises  directly, 
it  would  be  this  very  case.  For  here  was  a  direct  judgment  of 
the  house  of  commons  that  the  plaintiff  had  been  guilty  of  a 
breach  of  their  privileges,  and  that  he  should  be  imprisoned  in 
the  Tower  for  that  breach  :  there  is  an  order  thereupon  given  to 
the  speaker  to  issue  his  warrant  for  the  plaintiff  to  be  com- 
mitted to  the  Tower  *  and  a  warrant  issued  in  consequence ; 
which  is  executed :  then  follows  this  action  of  trespass  brought 
against  the  speaker  who  issued  the  warrant  in  obedience  to 
the  orders  of  the  house.  Can  any  case  be  imagined  in  which 
the  question  of  privilege  can  come  more  directly  before  the 
court  than  in  this  ?  Has  not  the  direct  point  now  brought  in 
question  before  this  court  been  already  decided  by  the  house  of 
commons;  and  is  not  the  court,  by  the  shape  of  the  argu- 
ment, called  upon  to  determine  that,  in  this  particular  instance 
of  the  exercise  of  their  privileges,  the  house  have  decided 
wrong?  The  court  must  say  so,  if  the  action  be  held  to  lie. 
But,  with  great  deference  to  the  court,  they  have  no  jurisdic- 
tion so  to  decide:  it  was  for  the  house  of  commons  to  deter- 
mine whether  their  own  privileges  had  or  had  not  been  violated: 
they  have  determined  it  directly,  and  have  punished  the  plain- 
tiff fon  such  violation  accordingly :  and  it  is  against  one  of 
those  who  have  carried  that  judgment  of  a  competent  juris- 
diction into  execution  that  this  action  is  brought :  and  unless 
this  court  decides  that  it  has  a  right  to  inquire  in  such  a  case 
whether  the  house  has  properly  or  improperly  imprisoned  the 
offender,  and  to  reverse  its  judgment  in  effect,  by  declaring 
that  the  speaker  has  himself  transgressed  in  obeying  the  order 
of  the  house,  and  that  it  was  his  duty  to  refuse  to  issue  his 
warrant  upon  such  order,  judgment  cannot  be  given  for  the 
plaintiff.  The  plainness  of  a  case  sometimes  renders  it  tlie 
more  difficult  to  argue  it,  because  the  adversary's  objections  are 
answered  in  the  mere  statement  of  them. 

It  was  said,  that  the  class  of  cases,  in  which  the  courts  had 
refused  to  liberate  on  habeas  corpus  persons  committed  for 
breaches  of  privilege,  furnished  no  authority  for  saying  that  an 

action 
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action  of  trespass  could  not  be  maintaincxl  against  the  officer        1811. 
who   h-ad  executed  the  parliamentary  process,  if  the  comuiit- 
ment  should  be  shewn  to  be  without  authority.     But  surely  the        airalmt 
remanding  of  the   party   committed,  brought  before  the  court       Abbot. 
upon   habeas  corpus;    though   it  do  not    conclude    him  from 
further     applications     for    his    liberation    to    every    court    in 
Westminster-hall^    upon  habeas    corpus;    or   even   from   calling 
for   their  judgment    upon    the    same    question    in    an    action 
of  trespass;    is    decisive    to    shew    that,    in    the  judgment   of 
the    remanding  court    at    least,    an    action    of   trespass    could 
not    be    supported   in  the    particular   case:    for    if  upon    the       L  9*  J 
return  it  appeared  that  he   was  not  in  custody  by  a  lawful  au- 
thority,  it   would    be   the    duty   of  the    court   to  deliver  Jiim. 
Though  if  they  did  liberate  him,  it  would  not  necessarily  follow 
that  an  action  of  trespass  could  be  maintained  against  the  officer. 
It  is  impossible  that  the   language  of  Lord  C.  J.  Vaughan  in 
Jius/iell's  case  (a)  should  be  understood  in  the  large  sense  attri-  BuihelFs  case. 
buted  to  it ;  that  in  every  return  to  a  habeas  corpus,  the  court  to 
whom  the  return  is  made  shoukl  see  the  cause  of  commitment  as 
plainly  as  the  committing  court  saw  it:  the  contradiction  of  it  may 
be  found  in  BushclV^  case  itself,  and  in  the  authorities  there  cited. 
One  of  those  is  Apslei/s>  case  (Z>),  who  is  stated  to  have  been  com- 
mitted to  the  Meet  by  the  court  of  chancery  for  a  contempt,  and 
liberated  upon  habeas  corpus  brought.   What  the  circumstances  of 
that  case  were  do  not  appear,  but  reference  is  there  made  to  the 
case  of  one  Allen ;   where  the  return  to  the  habeas  corpus  was  Alkn^s  case, 
that  the  Lord  Chancellor,  Heselmere,  had  committed  Alleii  for 
a  contempt  in  disobeying  a  decree  of  the  court  of  chancery  : 
which  was  held  to  be  sufficient;    and  the  court  refused  to  deliver 
him :  yet  it  cannot  be  said  that,  upon  such  a  return,  tlie  court 
to  which  the  appeal  was  made  saw  the  cause  of  commitment  in 
all  its  circumstances  as   plainly  as  the  court  which  committed 
him ;    for  the  latter  alone  knew  the  decree  which  was  disobeyed, 
and  whether  the  case  was  within  their  jurisdiction,  and  being  so, 
whether  the  facts  justified  it.     BushelVs  case  was  not  a  commit-  BusheWs  case. 
ment  for  a  contempt;    it  was  a  commitment  of  a  jury,  because 
they  did  not  find  a  verdict  according  to  the  evidence  of  the  fact 
and  the  direction  of  the  court :    and  Lord  C.  J.  Vaugha?i  is  mis- 
taken in  supposing  that  it  was  the  first  instance  of  the  commit-       [  92  ] 

{a)  Faugh .  137.  {b)  Moore,  840. 
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mcnt  of  a  jury  for  returning  a  verdict  against  the  evidence  :  an  in- 
stance of  the  same  kind  occurred  in  Sir  Nicholas  Throchnortov!s 
case  (fl).  The  Aylesbury  case  (6)  created  great  interest  at  the 
time,  and  some  degree  of  heat  passed  into  the  discussion  of  it: 
there  was  probably  as  great  a  division  in  opinion,  whether  in 
fact  what  was  done  was  a  breach  of  the  privilege  of  the  house  of 

commons, 

(fl)  1  St.  Tr.  77,  8. 

{J})  The  repoj t  of  Lord  Raymondy  2  vol.  1 105.  is  of  what  passed  on  the 
return  to  the  habeas  corpus  before  the  court  of  Queen's  Bench,  in  HH.  3  jinne. 
But  it  appears  from  a  MS.  of  Mr.  Baron  Price,  that  on  the  18th  and  19th  of 
January  1704,  Lord  Keeper  Wright  summoned  all  the  judges  to  attend  him 
for  their  opinions  ;  having  been  served  with  two  petitions  for  writs  of  habeas 
corpus  by  J.  Paty  and  another,  two  of  the  five  Aylesbury  men,  who  were 
committed  on  the  5th  of  December  1704,  by  warrant  of  Mr.  Speaker 
Harley,  by  virtue  of  an  order  of  the  house  of  commons  of  the  same  date 
for  bringing  actimis  against  the  late  constables  of  Aylesbury,  for  refusing  their 
votes  in  the  election  there  for  members  of  parliament.  Application  had 
also  been  made  to  several  of  the  judges  for  writs  of  habeas  corpus  upon  the 
same  occasion.  The  MS.  also  contains  the  minutes  of  another  conference  of 
the  judges,  held  on  the  same  occasion,  on  the  8th  of  February,  at  Serjeants* 
Inn,  by  the  desire  of  Lord  C.  J.  Holt  and  the  other  judges  of  the  Queen's 
Bench.  The  habeas  corpus  applied  for  on  this  occasion  was  not  upon  the 
statute,  but  at  common  law.  The  prisoners  were  all  remanded.  By  the  same 
MS.  it  appears  that  after  the  decision  of  the  court  of  Queen's  Bench  upon  the 
writ  of  habeas  corpus  sued  by  Paty,  (reported  in  2  Ld.  Ray.  1105,)  by 
which  he  was  remanded,  of  which  a  special  entry  was  made  of  record,  quod 
cognitio  causae  captionis  et  detentionis  praedicti  Johannis  Paty  non  pertinet 
ad  curiam  dictas  dominas  reginae  coram  ipsa  regina,  ideo  idem  Johannes  re- 
mittitur, &c. ;  Paty  petitioned  the  queen  to  grant  him  a  writ  of  error  re- 
turnable in  pariiament.  The  queen  referred  it  to  the  attorney  and  solicitor- 
general,  and  afterwards  to  all  the  judges,  who  met  on  the  21st  of  Feb.  1704, 
at  Serjeants*  Inn,  whether  the  queen  ought  to  grant  the  writ  of  error  of  right, 
or  ex  debito  vel  merito  justitiae,  or  ex  giatia.  After  debate  of  tha  question,  it 
appears  that  of  the  twelve  judges  who  met  at  that  time,  Holt,  C.  J.  Tre'vor, 
C.  J.  Ward,  C.  B.,  and  Blenconve,  Poivis  and  Tracy,  Justices,  were  of  opinion, 
that  the  writ  of  error  was  a  writ  of  right  in  this  case,  and  that  the  queen  ex 
debito  justitiae  ought  to  grant  it ;  and  that  Nevill,  Poiuell,  and  Gold,  Justices, 
and  Bury,  Price  and  Smith,  Barons,  held  that  the  writ  of  error  was  of  grace 
and  favour,  and  not  of  right :  but  Nevill,  Powell,  Gold,  and  Bury,  afterwards 
changed  their  opinions,  and  agreed  with  the  first  six  :  and  on  the  24th  of 
February,  1704,  these  certificates  were  returned. 
**  May  it  please  your  majesty, 

In  obedience  to  your  majesty's  command  we  have  considered  of  the 
petition  hereunto  annexed ;  and  we  are  humbly  of  opinion  that  a  writ  of  error 
in  this  case  ought  to  be  granted  of  right,  and  not  of  grace.  But  we  give  no 
opinion  whether  a  writ  of  error  does  lie  in  this  case,  because  it  is  proper 

to 
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commons,  as  upon  any  other  occasion  that  has  occurred.  It  is 
important,  therefore,  to  observe  the  course  which  the  leading 
statesmen  and  great  lawyers  of  that  time  took  for  the  purpose  of 
bringing  it  to  the  decision  of  a  court  of  law :  they  brought  writ 
after  writ  of  habeas  corpus,  and  had  the  judgment  of  all  the  judges 
upon  it:  but  no  where  is  it  hinted  that,  although  the  party 
might  not  be  entitled  to  his  discharge  upon  the  habeas  corpus, 
he  was  still  entitled  to  maintain  an  action  of  trespass.  Yet 
that  cause  was  not  in  the  hands  of  persons  who  were  likely  to 
overlook  that  material  consideration  for  their  clients ;  nor  was 
it  likely,  even  in  a  public  view  of  the  case,  that  they  should  have 
overlooked  any  thing  that  might  have  embarrassed  their  adver- 
saries so  much :  and  it  is  difficult  to  believe,  after  looking 
through  every  judgment  that  has  been  pronounced,  every  argu- 
ment urged,  and  every  debate  that  has  been  brought  forward  in 
both  houses  of  parliament  upon  that  subject,  that  if  there  were 
any  colour  for  the  proposition,  that  notwithstanding  a  refusal  to 
liberate  upon  habeas  corpus,  an  action  of  trespass  might  still 
be  maintained,  some  intimation  of  such  an  opinion  should  not 
be  found  in  the  reports,  parliamentary  or  legal,  of  those  and 

subsequent 

to  be  determined  in  parliament,  where  the  writ  of  error  and  record  are  re- 
turned and  certified. 

Holt.  Powis. 

Trevor.  Blencowe. 

Ward.  Gold. 

Nevill.  Tracy. 

Powell.  Bury." 

"  May  it  please  your  majesty, 
In  obedience  to  your  majesty's  command  we  have  considered  of  the  peti- 
tion hereunto  annexed;  and  we  arc  humbly  of  opinion  that  your  majesty  is 
not  of  right  and  justice  obliged  to  grant  a  writ  of  error  in  this  case. 

Price. 
Smith." 
The  judges  all  attended  the  queen  at  the  cabinet  on  the  25th  of  February y 
and  delivered  these  their  several  resolutions  to  her  majesty  in  the  presence  of 
the  prince,  and  many  of  the  principal  members  of  the  council.  But  finally, 
in  consequence  of  a  disagreement  gro\Ving  between  the  two  houses  of  par- 
liament upon  this  subject,  the  queen,  in  answer  to  an  address  from  the  house 
of  lords  for  granting  a  writ  of  error,  said  that  she  should  have  granted  the 
writ  of  error  desired  in  the  address,  but  finding  an  absolute  necessity  of  put- 
ting an  immediate  end  to  the  session,  she  was  sensible  that  there  could  have 
been  no  fiirther  proceeding  upon  the  matter :  and  the  parliament  was  pro- 
rogued to  the  ist  of  May  1705. 
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1811.        subsequent  times;   more  especially  when  it  is  recollected,  that 
„'  that   controversy  lasted  for  some   time,  and  that  a   sufficient 

against  Period  for  consideration  intervened  between  that  case  and  the 
Abbot.  case  of  Munai/f  and  between  the  subsequent  cases  of  Crosby 
and  Flower. 
Cases  of  Cros-  In  the  cases  of  Crvsbi/  and  Oliver^  the  question  was  tried  by 
bj/andOhver*  J^abeas  corpus,  brought  by  one  of  the  persons  committed  in  the 
Court  of  Common  Pleas,  and  by  another  in  the  Court  of  Ex- 
chequer. Mr.  Serjeant  Glynn  was  the  adviser  and  conductor  of 
those  proceedings  :  and  recollecting  the  history  of  those  times, 
it  was  not  likely,  that  if  any  ingenuity  could  have  prevailed  over 
those  who  imprisoned  *Cro5^  and  Oliver,  it  would  have  been 
wanting:  but  in  none  of  the  arguments  used  upon  that  occasion, 
nor  in  any  of  the  judgments  pronounced  in  each  of  the  courts,  is 
there  the  smallest  intimation  that,  though  the  parties  were  re- 
,  manded,  still  they  could  maintain  trespass.  But  what  is  most 
satisfactory  upon  this  point  is  that  the  prayer  of  the  habeas 
corpus  being  refused  in  different  courts  of  Westminstei-hall,  no 
action  of  trespass  was  ever  brought,  upon  which,  if  the  judgment 
of  the  court  of  common  law  were  erroneous,  the  record  might 
[  95  3  have  been  carried  to  the  house  of  lords :  and  therefore  there 
can  be  no  doubt  but  that,  in  the  opinions  of  the  very  able  and 
zealous  men  of  that  day,  the  judgments  of  the  courts  upon  the 
writs  of  habeas  corpus  were  considered  as  having  decided  that 
actions  of  trespass  would  not  lie :  in  other  words,  that  the 
courts,  refusing  to  deliver  the  parties  upon  the  habeas  corpus 
writs,  must  have  been  of  opinion,  that  those  who  imprisoned 
them  had  not  been  guilty  of  trespass.  The  cases  in  which  these 
questions  have  come  directly  before  the  court  occurred  mostly 
in  times  of  violence,  when  such  acts  were  exercised  as  gave  rise 
to  BuskeU's  case,  and  were  repressed  by  that  judgment;  and 
which  never  have  been  mentioned  since  but  with  reprobation. 
The  distinction  between  the  province  of  the  court  and  jury 
is  now  too  well  established,  and  the  principles  of  liberty  are  too 
well  understood,  to  subject  juries  acting  in  the  conscientious  dis- 
Lord  Shaftes'  charge  of  their  duties  to  any  such  danger.  Lord  Shaftesbury's 
,bur/s  case.  ^^^^  ^^^  ^ag  ^j^e  first  experiment  made  in  the  courts  of  law  upon 
the  legality  of  these  commitments  for  breach  of  privilege.  He 
•juas  brought  up  by  habeas  corpus  before  this  court,  having  been 

{a)  USt.  T/\  615.  622.     J  Mod.  H4. 
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committed  by  a  warrant  as  for  a  contempt  of  the  house  of  lords. 
Sir  Thomas  Jones^  J.  said:  "  The  course  of  all  courts  ought  to 
be  considered  ;  for  that  is  the  law  of  the  court ;  Lane'^  case, 
2  Rep.  J  6.  and  it  hath  not  been  affirmed  that  the  usage  of  the 
house  of  lords  hath  been  to  express  the  matter  more  punctually 
on  commitments  for  contempts,  and  therefore  I  shall  take  it  to 
be  according  to  the  course  of  parliament."  Wilder  J.  said  ; 
**  the  return  no  doubt  is  illegal :  [he  must  have  meant  in  a  com- 
mon case :]  but  the  question  is  on  a  point  of  jurisdiction,  whether 
it  may  be  examined  here.  This  court  cannot  intermeddle  with 
the  transactions  of  the  high  court  of  peers  in  parliament  during 
the  session  which  is  not  determined;  and  therefore  the  certainty 
or  uncertainty  of  the  return  is  not  material ;  [by  which  he  must 
have  rrieant  the  certainty  or  uncertainty  of  the  contempt  for 
which  the  party  was  committed  :]  for  it  is  not  examinable  here." 
Rainsford^  C.  J.  said  :  "  This  court  have  no  jurisdiction  of  the 
cause,  and  therefore  the  form  of  the  return  is  not  considerable." 
Twisden,  J.  was  absent,  but  desired  Jones,  J.  to  declare  his  opi- 
nion, that  the  party  ought  to  be  remanded.  Sir  Thomas  Jones,  J. 
further  said,  "  that  where  the  courts  of  Westminster  have  taken 
cognizance  of  privilege,  it  has  been  only  an  incident  to  the  cause 
before  them ;  but  in  that  case  the  direct  point  of  the  matter  was 
the  judgment  of  the  lords."  To  apply  that  doctrine  to  the 
present  case  :  it  was  admitted  there,  as  it  is  here,  that  privilege 
may  be  inquired  into  where  it  is  an  incident  in  the  cause ;  and 
it  was  not  inquired  into  in  the  case  of  Lord  Shaftesbury,  because 
it  was  not  an  incident,  but  was  the  direct  point  in  the  case  before 
the  court.  [Lord  Ellenborough,  C.  J.  What  distinction  do 
you  take  between  a  direct  and  an  incidental  question  of  privi- 
lege. I  take  the  question  of  privilege  to  come  directly  in  judg- 
ment before  the  court,  upon  an  application  for  the  party's  dis- 
charge upon  habeas  corpus.]  If  upon  the  trial  of  an  ejectment 
to  recover  an  estate,  a  question  arose  upon  the  validity  of  a 
marriage  ;  and  the  legitimacy  and  right  of  the  claimant  de- 
pended upon  the  legality  of  that  marriage  ;  the  court  must 
decide  that  question,  (though  properly  a  question  of  ecclesi- 
astical conusance,)  because  it  arises  before  them  collateral- 
ly. The  direct  point  in  that  case  is,  whether  the  party  claim- 
ing be  entitled  to  the  estate  ;  which  depends  on  the  colla- 
teral point,  whether  the  marriage  between  A,  and  B,,  from 
whom  he  claims   title  by  descent,  be  a  legal  one.     The  court 
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must  of  necessity  decide  that  question  which  arises  thus  colla- 
terally :  and  perhaps  collaterally  would  be  a  more  correct  term 
than  incidentally.  But  suppose  A.  and  B.  had  been  cited  into 
the  ecclesiastical  court  for  cohabiting  together,  without  being 
legally  married ;  and  the  ecclesiastical  court  pronounced  the 
marriage  void,  and  directed  the  writ  de  excommunicato  capiendo 
to  be  issued  thereupon ;  and  suppose  the  party  to  be  taken,  and 
an  action  brought  by  him  against  the  officer  for  the  execution  of 
that  writ :  there  the  question  of  the  legality  of  the  marriage  hav- 
ing been  directly  decided  by  the  court  to  which  the  decision  of 
it  belonged,  and  not  merely  collaterally;  the  judgment  of  the 
ecclesiastical  court  would  be  conclusive  in  favour  of  the  defen- 
dant in  such  action,  who  had  only  acted  in  execution  of  the  judg- 
ment of  a  court  of  competent  jurisdiction.  The  justification  runs 
back  in  a  direct  line  from  the  act  complained  of  to  the  judgment 
of  the  ecclesiastical  court;  the  one  springs  out  of  the  other,  and 
the  two  are  connected  together.  But  in  the  case  of  the  ejectment, 
where  the  same  question  might  arise,  there  is  no  judgment  in  the 
ecclesiastical  court  connected  with  the  immediate  cause  of  ac- 
tion in  the  court  of  common  law  :  the  question  of  marriage  may 
be  said  therefore  to  arise  incidentally  or  collaterally,  and  the 
court  of  common  law  are  obliged  to  decide  upon  it  with  such 
lights  as  they  can  get,  lest  the  principal  cause,  the  title  to  the 
estate,  should  stop  for  want  of  such  previous  decision.  In  like 
manner  the  christian  courts  must  sometimes  decide  questions  of 
common  law :  not  that  they  pretend  to  be  competent  to  decide 
them;  but  because,  without  such  decision,  the  principal  cause, 
which  is  within  their  proper  jurisdiction,  would  stand  still.  So 
the  common  law  courts  are  oftwi  under  the  necessity  of  expound- 
ing the  law  of  foreign  countries,  where  that  may  become  neces- 
sary in  the  progress  of  a  cause  of  which  they  have  jurisdiction. 
[Lord  Ellenboroughf  C.  J.  The  question  ma  ybe  said  to  arise 
directly,  where  it  is  the  direct  and  immediate  fruit  of  the  judg- 
ment of  the  other  court,  which  has  exclusively  the  power  to  pro- 
nounce upon  it.]  The  only  reason  for  using  the  word  "  inci- 
dentally*' is  because  it  is  to  be  found  in  former  cases  upon  this 
subject. 

The  case  of  The  Queen  v.  Paty  and  Others  (a)  gave  rise  to 
much  heated  discussion,  upon  the  question,  whether  or  not  the 
house  of  commons  had  acted  correctly  in  determining,  that  an 
(a)  2  Ld.Ray.  1105. 
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action  brought  against  a  returning  officer  for  having  rejected 
votes  at  an  election  was  a  breach  of  privilege.  The  house  hav- 
ing committed  those  who  were  concerned  in  bringing  the  action, 
they  sued  out  writs  of  habeas  corpus ;  to  which  the  warrant  of 
commitment  issued  by  the  speaker  was  returned ;  stating,  "  that 
by  virtue  of  an  order  of  the  house  of  commons,  &c.  these  are 
to  require  you  forthwith,  upon  sight  thereof,  to  receive  into  your 
custody  the  body  of  John  Paty^  who,  as  it  appears  to  the  house 
of  commons,  is  guilty  of  commencing  and  "prosecuting  an  action 
at  common  laiso  against  the  late  constables  of  Aylesbury,  for  not  allffW' 
ing  his  vote  in  the  election  of  members  to  serve  in  parhament ;  con- 
trary to  the  declaration,  in  high  contempt  of  the  jurisdiction,  and 
in  breach  of  the  known  privileges  of  this  house,"  &c.  The 
question  in  effect  was  whether  this  warrant  upon  the  face  of  it 
stated  a  legal  cause  of  commitment.  Lord  Holt  certainly  was  of 
opinion  that  it  did  not ;  for  that  the  prosecuting  of  the  action 
being  in  itself  a  legal  act,  and  the  right  of  the  subject,  could  not 
be  a  breach  of  privilege ;  and  consequently  that  the  party  ought 
to  be  discharged.  But  the  eleven  other  judges  were  of  a  dif- 
ferent opinion ;  and,  as  Mr.  Justice  BlacJcstone  said  in  Crosby's 
case  (a),  "  we  must  be  guided  by  the  eleven,  and  not  by  the 
single  one."  The  eleven  judges  were  of  opinion,  that  the  court 
had  nothing  to  do  with  the  consideration,  whether  or  not  it  was 
a  contempt  of  the  house  of  commons ;  the  house  having  deter- 
mined it  to  be  so,  they  were  bound  to  give  credence  to  that 
determination :  and  the  party  was  accordingly  remanded.  With- 
out going  through  the  whole  of  the  judgment  in  Pati/s  case,  it 
is  sufficient  to  refer  to  what  was  there  said  by  one  of  the  judges, 
a  very  eminent  man,  Mr.  Justice  John  Powell.  He  observed, 
that  it  was  the  first  cause  of  the  kind  that  had  been  before  that 
court,  and  differed  from  Lord  Shaftesbury's  case,  because  he  was 
a  member  of  the  house  of  peers,  and  they  might  have  other 
powers  over  their  own  members  than  they  had  over  their  fellow 
subjects  without  doors.  He  said,  "  the  court  cannot  judge  of 
the  return ;  first,  because  they  were  committed  by  another  law, 
and  consequently  we  cannot  discharge  them  by  that  law  by  which 
they  were  not  committed."  Now  that  is  perfectly  coiTect; 
they  had  been  committed  by  another  law,  that  is  by  the  law  of 
parliament ;  and  those  who  were  the  primary  judges  of  the  law 
of  parliaraeot  had  determined  that  they  had  been  guilty  of  a 

(a)  3  mis.  205. 
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1811.  '  breach  of  privilege.  He  says,  **  There  is  a  lex  parliamenti;  for 
the  common  law  is  not  the  only  *law  in  this  kingdom;  and  the 
against  house  of  commons  do  not  commit  men  by  the  common  law,  but 
Abbot.  by  the  law  of  parliament.  The  house  of  lords  have  a  power  of 
L  100  J  judicature  by  the  common  law  upon  writs  of  error,  but  they 
cannot  proceed  originally  in  any  cause.  But  they  proceed  too 
in  another  manner  in  the  case  of  their  own  privileges;  and  therein 
the  judges  do  not  assist,  as  they  do  upon  writs  of  error;  and 
their  proceeding  in  that  case  is  by  the  lex  parliamenti.  So  the 
commons  have  also  a  power  of  judicature,  and  so  is  4  Insi.  23. ; 
but  that  is  not  by  the  common  law,  but  by  the  law  of  parliament, 
to  determine  their  own  privileges :  and  it  is  by  this  law  that  these 
persons  are  committed.  This  court  may  judge  of  privilege,  but 
not  contrary  to  the  judgment  of  the  house  of  commons ;  which 
yet  we  must  do  in  this  case  if  we  discharge  these  persons  from 
their  imprisonment;  which  is  the  only  judgment  the  house  of 
commons  can  give  upon  their  determination  that  these  persons 
have  been  guilty  of  a  breach  of  their  privileges."  Pursuing, 
then,  the  reason  of  Mr.  Justice  John  Powell ;  how  can  this  court 
determine  that  this  action  of  trespass  is  maintainable  against  the 
officer  who  executed  the  process  of  the  house  of  commons ;  with- 
out determining,  that  the  house  acted  wrong  in  coming  to  that 
resolution,  and  issuing  that  process?  "  This  (he  says)  is  drawing 
the  plea  ad  aliud  examen ;  and  yet  the  house  of  commons  are 
the  supreme  judges  of  their  own  privileges.  This  court  judges 
of  privilege  only  incidentaUy ;  and  so  it  did  in  Benyon\  case, 
,  and  in  the  case  of  Ashby  v.  White :  for  when  an  action  is  brought 
in  this  court,  judgment  must  be  given  one  way  or  other." 
That  is  the  reason  why  the  court  must  decide  upon  questions  of 
[  101  ]  privilege.  Then  he  proceeds  to  exemplify  it  by  saying:  "So 
they  do  in  ecclesiastical  matters,  when  a  question  of  that  nature 
arises  in  an  action  brought  before  them ;  as  in  the  case  of  the 
quaker's  marriage  depending  in  the  court  of  common  pleas  :  but 
their  judgment  will  not  bind  the  ecclesiastical  court:  and  there- 
fore if  such  a  marriage  should  be  adjudged  at  law  to  be  a  good 
marriage,  and  yet  afterwards  the  parties  should  be  cited  into  the 
ecclesiastical  court  for  living  in  fornication,  and  excommunicated, 
and  taken  upon  the  capias  excommunicatum,  this  court  could  not 
discharge  them  upon  a  habeas  corpus.  So  here  the  court  of  parlia- 
ment, he  said,  was  a  superior  court  to  this  court ;  and  though  the 
King's  Bench  have  a  power  to  prevent  excesses  of  jurisdiction  in 
6  courts. 
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courts,  vet  they  cannot  prevent  such  excesses  in  parliament ;  be- 
cause that  is  a  superior  court  to  them,  and  a  prohibition  was 
never  moved  for  to  the  parliament,"  &c.  That  is  an  express  au- 
thority, that  where  a  party  is  committed  by  the  house  of  com- 
mons for  a  contempt  in  a  breach  of  their  privileges,  and  is 
brought  before  this  court  upon  a  habeas  corpus,  this  court  will 
not  inquire  whether  he  has  been  guilty  of  a  breach  of  privilege 
or  not;  but  the  court  will  say,  that  the  decision  of  that  question 
does  not  belong  to  them  ;  the  necessity  of  deciding  it  does  not 
exist;  and  that  having  been  already  decided  in  the  very 
case  by  more  competent  judges  of  the  subject,  this  court  can- 
not reconsider  their  judgment;  but  presuming  it  to  be  right, 
and  that  they  have  proceeded  in  the  legal  course;  this  court 
cannot  undertake  to  say  that  that  which  was  done  in  the  execu- 
tion of  a  judgment  pronounced  by  a  competent  authority  was 
illegal,  because  they  might  be  of  opinion  that  the  original 
judgment  was  wrong;  inasmuch  as  the  matter  of  that  judg- 
ment belonged  to  the  house,  and  not  to  this  court,  and  they 
were  bound  conclusively  by  that  judgment  upon  the  very  point. 
The  court  recollects  the  manner  in  which  the  house  of  com- 
mons proceeded  against  Lord  Chief  Justice  Pemherton^  and 
the  other  judges  of  this  zo\xx\.(a).   But  without  entering  into  the 

discussion, 

(a)  Tills  alludes  to  proceedings  in  the  house  of  commons  in  1689,  1  Wil. 
&  Maryt  against  the  jadges  of  K.  B.  tipon  occasion  of  a  judgment  given  by 
them  so  long  before  as  in  Easter  term  34  Car.  2.  in  an  action  of  trespass 
brought  by  one  Jat/  against  Topham,  the  Serjeant  at  arms  of  the  house,  for 
arresting  and  imprisoning  the  plaintiff.  To  which  the  defendant  pleaded  an 
order  of  the  house  for  arresting  Jay  and  bringing  him  to  the  bar,  by  virtue  of 
which  the  defendant  took  and  detained  him  for  that  purpose ;  and  this  was 
pleaded  to  the  jurisdiction  of  the  court,  instead  of  being  pleaded  in  bar  to  the 
action.  On  which  there  was  a  demurrer;  and  the  court  adjudged  that  the 
defendant  should  answer  over  on  account  of  the  informality  of  tlie  plea.  This 
in  substance  is  the  account  given  of  the  proceeding  by  Lord  C.  J.  Pemberton, 
when  summoned  with  the  other  judges  of  the  court  before  the  house  of  com- 
mons to  answer  for  their  conduct  on  that  occasion;  as  it  may  be  collected 
from  the  journals,  and  8  St.  Tr.  2.  But  as  there  is  no  account  of  the  plead- 
ings in  that  case  in  print,  I  have  subjoined  so  much  of  them  as  is  material 
from  a  copy  of  the  record,  with  which  I  have  been  furnished.  The  record  is 
intided  of  if/V.  33  &  34  Car.  2.  in  B.  R.  Rot.  1165.  The  declaration  is  in  the 
common  form  by  Jo/in  Jay  against  Jo/'m  Topham,  for  a  trespass,  assault,  and 
false  imprisonment,  and  detaining  him  in  custody  for  10  daysy  until  the  plaintiff 
paid  sol.  for  his  liberation. 

Plea. — Et  prxdictus  Johannes  Topham  per  R.  G.  attornatum  suum  venit, 
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.1811.  discussion,  whether  the  plea  in  that  case  was  to  the  jurisdic- 
tion, or  in  bar;  (for  whatever  it  was  called,  it  must  have 
operated,  if  at  all,  as  a  plea  in  bar;)  that  case  shews  *what  the 
opinion  of  the  judges  of  this  court  then  was  upon  that  sub- 
[  *104  ]  ject:  though  they  sturdily  refused  to  recede  from  the  judgment 
they  had  pronounced,  and  chose  rather  to  suffer  imprisonment 
than  to  apologise  for  doing  that  which  they  thought  right.  But 
JLord  C.  J.  Pemberton  said  upon  that  occasion :  "  It  is  allowed 
by  all  people  living,  I  think  no  judge  ever  denied  it,  that  the 
order  of  this  house  was  sufficient  to  take  any  one  into  custody: 
no  judge,  I  presume,  ever  thought  otherwise.     But  if  this  be 

pleaded 

et  defendit  vim  et  injuriam,  et  dicit  quod  curia  dicti  domini  regis  nunc  hie 
cognitionem  placiti  prsedicti  habere  non  debet ;  quia  dicit,  quod  ad  parliamen- 
tum  domini  regis  inchoatum  et  tentum  apud  Westm.  &c.  ipse  idem  Johannes 
Topham  fiiit  Serviens  ad  arma  legitime  constitutus,  et  attendens  milites,  cives, 
et  burgenses  parliamenti  praedicti  in  parliamento  illo  tunc  assemblatos,  scilicet 
apud  Westm.  &c.  quodque  ipso  prasdicto  Johanne  sic  Serviente  ad  arma  ex- 
istente,  per  milites,  cives,  et  burgenses  praedictos  in  parliamento  praedicto  in 
Domo  Communium  ejusdem  parliamenti  sic  assemblatos  ordinatum  et  praecep- 
tum  fiiit  ipso  praedicto  Johanni  Topham,  secundum  legem  et  consuetudinem 
parliamenti,  quod  ipse  prasdictus  Johannes  Topham  praedictum  Johannem  Jay 
adduceret  ad  barram  domus  illius  in  custodia  ipsius  Johannis  Topham  ;  virtute 
cujus  quidem  ordinis  et  prascepti,  durante  sessione  parliamenti  praedicti, 
ipse  idem  Johannes  Topham  praedictum  Johannem  Jay  cepit  et  detinuit  ad 
adducendum  ipsum  Johannem  Jay  ad  barram  praedicti  Domus  Communium 
praedictorura ;  quae  quidem  captio  et  detentio  ex  causa  prasdicta  est  eadem  in- 
sultus,  captio,  et  imprisonamentum  praedicti  Johannis  Jay  in  naiTatione  prasdicta 
superius  fieri  supposita  :  ideoque  materia  ilia  per  milites,  cives,  et  burgenses 
parliamenti  in  parliamento  assemblatos,  et  non  alibi,  examinari  et  determinari 
debet.  Et  hoc  paratus  est  verificare.  Unde  non  intendit  quod  curia  dicti 
domini  regis  nunc  hoc  placitum  praedictum  ulterius  cognoscere  velit  aut  de- 
beat,  &c. 

To  this  plea  the  plaintiff  demurred.— Et  prasdictus  Johannes  Jay  dicit, 
quod  pro  aliqua  per  praedictum  Johannem  Topham  praeallegata,  curia  dicti 
domini  regis  nunc  hie  cognitionem  placiti  praedicti  habendi  precludi  non 
debet ;  quia  dicit  quod  placitum  praedictum  per  ipsum  J,  Topham  modo  et 
forma  praedictis  placitatum,  raateriaque  in  eodem  contenta  minus  sufficientia 
in  lege  existunt  ad  curiam  dicti  domini  regis  nunc  hie  a  cognitionem  placiti 
praedicti  habendo  precludendum :  ad  quod  quidem  placitum  modo  et  forma 
praedictis  placitatum  neeesse  non  habet,  nee  per  legem  terrae  tenetur  aliquo 
modo  respondere.  Et  hoc  paratus  est  verificare.  Unde  pro  defectu  suffi- 
cientis  responsi  in  hac  parte,  ipse  idem  Johannes  Jay  petit  judicium,  et  quod 
curia  dicti  domini  regis  nunc  hie  placitum  praedictum  ulterius  cognoscere  vel- 
let,  et  quod  idem  Johannes  Topham  ad  billam  prasdictam  ulterius  respondeat, 
&c.    £t  pro  causis  morationis  in  lege  super  placito  illo,  idem  Johannes  Jay, 

juxta 
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pleaded  to  the  jurisdiction  here,  the  hands  of  the  court  are 
closed;  so  that  whether  he  had  such  an  order  or  not  is  not  to 
be  inquired  of  by  the  court.  But  if  it  be  pleaded  in  bar,  so 
it  is  a  good  bar;  and  he  will  have  as  much  advantage  as  any; 
and  all  people  must  allow  it  is  a  good  bar.  Therefore  I  would 
pray  you  (the  house),  that  you  would  consider  that  in  this  case, 
here  is  nothing  of  your  privileges,  nothing  of  the  jurisdiction 
of  this  court,  is  called  in  question,  but  only  the  manner  of 
making  use  of  it." ''^t '^i«' 

[Lord  Ellenborough,  C  J.  It  is  surprising  upon  looking  at 
the  record  in  that  case,  how  a  judge  should  have  been  ques- 
tioned, and  committed  to  prison  by  the  house  of  commons,  for 
having  given  a  judgment,  which  no  judge  who  ever  sat  in  this 
place  could  differ  from.  The  plea  there  began  as  a  plea  in  bar, 
and  concluded  in  abatement.  There  was  a  special  demurrer, 
too,  alleging  for  cause,  that  the  plea  did  not  answer  the  whole 
matter  of  the  declaration.  I  do  not  see  how  any  judge,  sitting 
in  judgment  upon  a  record  so  framed,  could  possibly  have 
given  any  other  judgment  than  the  court  gave  in  that   case. 

But 

juxta  forniam  statuti,  &c.  ostendit,  et  curias  hie  demonstrat,  has  causas  sub- 
sequentes,  vid^.,  eo  quod  placitum  piaedictum  superius  placitatum  ad  juris- 
dictionem  curia:  domini  regis  nunc  hie  non  est  placitabile  post  plenam  defen-' 
sionem  factum  :  ac  quod  placitum  illud  et  totaliter  insufEciens  et  minime  re- 
sponds ad  totas  materias  in  narratione  prasdicta  superius  specificatas ;  et  caret 
substantia  et  forma,  &c. 

The  joinder  in  demurrer  is  in  the  common  form,  insisting  upon  the  suffi- 
ciency of  the  plea. 

Sed  quia  curia  dicti  domini  regis  nunc  hie  de  judicio  suo  de  et  super  pre- 
missis  reddendo  nondum  advisatur,  &c.  a  future  day  is  given  to  the  parties : 
and  there  the  roll  in  this  cause  ends. 

In  the  next  term,  viz.  Easter,  35  Car.  2  Rol.  101.  there  is  an  entry  of  a 
declaration  of  Jay  against  Topham,  for  30/.  money  had  and  received :  to 
which  Topham  pleaded  the  general  issue ;  but  no  further  proceedings  in  this 
cause  are  stated.  It  is  observable  that  Tophamh  plea  to  the  first  declaration 
takes  no  notice  of  the  charge  of  continuing  the  plaintiff  in  custody  till  pay- 
ment of  the  30/.;  to  which  the  latter  part  of  the  demurrer  evidendy  applies. 
This  is  alluded  to  by  Lord  C.  J.  Pemberton  in  assigning  the  reasons  of  his 
judgment  to  the  house  of  commons.  "  If  (says  he)  Mr.  Topham  had  abused 
his  authority,  and  done  any  outrageous  thing ;  if,  when  he  had  an  order  to 
bring  a  member  to  the  bar  of  this  house,  he  had  kept  him  extravagantly, 
and  not  brought  him  thither,  but  exacted  money  of  him :  if  the  case  in  fact 
were  so ;  it  is  certain  he  ought  to  have  been  punished,  and  to  return  damages 
to  the  person  injured."  Sir  Thomas  Jones  spoke  more  precisely  to  this  point 
in  the  passage  afterwards  cited  by  the  Attorruy-GeneraU 
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But  you  are  not  interested  in  defending  that  commitment.  T/ie 
Attorney-General  observed,  that  probably  the  matter  was  not 
so  well  understopd  at  that  time.  Lord  FMenborojigh,  C.  J. 
It  was  after  the  Revolution,  which  makes  such  a  commitment 
for  such  a  cause  a  little  alarming.  It  must  be  recollected,  that 
Lord  C.  J.  Pemberton  stood  under  the  disadvantage,  at  that 
period,  of  having  been  one  of  the  judges  who  had  sat  on  the 
trial  of  Lord  Russel  (a),  and  therefore  did  not  stand  high  in 
popularity  after  the  Revolution,  when  the  judgment  and  attain- 
der in  his  case  had  been  recently  reversed  by  parliament  {b). 
I  would  not,  however,  have  it  for  a  moment  supposed,  that  I 
cast  the  least  reflection  upon  Lord  C.  J.  Pemberton  for  his  con- 
duct in  court  upon  that  trial.  He  was  a  man  of  eminent 
learning;  and  being  no  favourite  of  either  party  at  that  time, 
for  he  was  shortly  after  that  trial  removed  from  his  situation  (c), 
was  probably  an  honest  man.  Nor  can  I  find  fault  with  his 
direction  in  matters  of  law  upon  that  trial.  The  Attorney- 
General  having  also  described  Lord  C.  J.  Pemberton^  with  re- 
ference to  his  examination  before  the  house  of  commons,  as  one 
of  the  boldest  judges  who  ever  spoke :  his  Lordship  observed, 
that  Lord  C.  J.  Holt  was  a  still  bolder  judge ;  for  when  he 
was  summoned  before  a  committee  of  the  house  of  lords  ap- 
pointed to  hear  and  report  his  reasons  to  the  house  for  his  judg- 
ment 

{a)  3  St.  Tr.  705.  (6)  1  PT.  tff  M. 

(c)  Sir  Francis  Pemberton  was  chief  justice  of  the  court  of  C.  B.  at  the 
time  of  Lord  Russefs  trial  at  the  Old  Bailey  on  the  isth  oi  July  ifiss,  and 
was  succeeded  by  Sir  Thomas  Jones  in  the  September  following.  A  memo- 
randum in  p.  10.  (of  the  second  series  of  paging)  of  the  Great  Quo  Warranto 
case  against  the  city  oi  London,  says  that  when  the  demurrer  was  joined, 
viz.  Mich,  term,  34  Car.  2.  (A.  D.  1682.)  Mr.  Serjt.  Pemberton  was  chief 
justice  of  the  K.  B. :  but  before  Hilary  term,  that  it  came  to  be  argued,  he 
was  removed  and  made  chief  justice  of  the  C.  B.,  and  Sir  Edmund  Saunders 
was  made  chief  justice  of  the  ^.5.  And  it  appears  from  p.  ii 9.  (the  last 
series  of  paging)  of  the  same  book,  that  judgment  was  given  in  Trinity  term 
55  Car.  2.,  and  that  Lord  C.  J.  Saunders  died  either  the  day  on  which  judg- 
ment was  given,  or  the  next  day. 

Amongst  the  rolls  in  the  crown-office  of  K.  B.  I  found  writs  tested  Edmd. 
Saunders  in  Hilary  term  34  &  35  Car.  2.  Amongst  others  there  is  one  so 
tested  on  29th  of  January,  34  Car.  2.,  and  another  on  l2th  Feb.  35  Car.  2., 
the  commencement  of  the  reign  being  on  the  30th  of  January.  The  writs 
continue  tested  by  Saunders  into  Trinity  term,  35  Car.  2. ;  one  so  tested  was 
of  the  8tli  oiJune,  35  Car.  2.  But  on  the  27th  of  June,  35  Car.  2.  they  are 
tested  Thomas  Jones,  who  was  then  the  senior  puisne  judge  of  the  court,  in 

whose 
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ment  in  the  Banbury  case  (a),  he  said,  that  if  the  record  were 
removed  before  the  peers  by  error,  so  that  it  came  judicially 
before  them,  he  would  give  his  reasons  very  willingly ;  but  he 
would  not  be  questioned  for  the  reasons  of  his  judgment  in  that 
manner.  This  happened  within  a  few  years  after  the  proceed- 
ing against  Lord  C.  J.  PembertoTif  which  no  doubt  Lord  Holt 
had  then  in  his  contemplation.  The  Attorney-General  then 
observed,  with  reference  to  the  Banhmy  case,  that  the  ground 
on  which  the  judgment  by  the  house  of  lords  against  the  claim 
of  peerage  (which  judgment  was  replied  by  the  then  Attorney- 
General  to  the  plea  of  peerage  and  misnomer  pleaded  to  the 
indictment  for  murder  in  that  case,)  was  held  not  to  conclude 
the  question,  was  because  the  proper  course  had  not  been  pur- 
sued to  bring  the  question  of  peerage  in  judgment  before  the 
lords;  and  therefore  it  was  coram  non  judice;  for  the  resolu- 
tions of  the  lords  in  that  case  were  taken  upon  a  petition  from 
the  defendant  to  the  house  itself  to  be  tried  by  his  peers; 
whereas  the  proper  course  for  the  trial  of  the  right  of  peerage 
is  by  petition  from  the  claimant  to  the  king ;  who  thereupon,  if 
he  have  any  doubt  upon  the  matter,  refers  it  to  the  lords  to 
examine  into  it,  and  make  their  report  of  it  to  him ;  and  upon 
their  report  the  king  determines  it.  This  statement  was 
assented  to  by  Lord  Ellenhorough,  C.  J.,  who  observed,  that 
the  record  was  set  out  in  Tremaine  (6),  and  the  point  very  fully 
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whose  name  writs  are  tested  on  the  vacancy  of  the  chief  justiceship.  From 
the  number  of  writs  tested  on  the  SVth  of  June^  it  seems  as  if  it  was  the  last 
day  of  Trinity  term  in  that  year.  The  first  writ  I  found  upon  the  roll  tested 
George  Jefferyes  as  C.  J.  was  of  the  date  of  the  23d  October  (l)  35  Car.  2.; 
the  next  is  of  the  3d  of  November  :  though  Rapin,  2  vol.  733.  says  that  Sir 
Ceo.  Jefferies  was  appointed  C.  J.  of  K.B.  in  December  1683. 

The  Chronica  Judicialia  states  that  Sir  Francis  Pemberton  was  appointed 
chief  justice  of  the  C.  B.  on  the  22d  of  January  1682;  which,  as  the  civil 
year  then  began  in  March^  answers  to  the  day  before  Hilary  term,  34  &  35 
Car.  2. ;  and  in  Trinity  term  following,  j.  e.  Tr.  35  Car.  2.,  which  was  just 
before  the  trial  of  Lord  Russel,  it  appears  by  the  book  of  fines  in  C.B.,  that 
Sir  Francis  Pemberton,  as  chief  justice,  took  acknowledgments  of  fines  in 
that  term.  The  Chronica  Judicialia  mentions  the  appointment  of  Sir 
Thomas  Jones  as  lord  chief  justice  of  that  court  on  the  29th  of  September 
1683. 

(i)  This  was  before  the  last  contraction  of  Mich,  term  by  st.  24  G.  x. 
c.  48. 

(fl)  1  Ld.Raym.  18.  {b)  Trem.  11. 
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and  clearly  stated  in  SJcinner  (a)  :  and  added,  that  though  the 
lords  appeared  to  have  had  full  jurisdiction  upon  the  question, 
whether  or  not  they  would  grant  a  certiorari  for  removing  the 
record ;  yet,  (without  meaning  to  commit  himself  upon  the 
question,)  perhaps  it  might  be  considered  that  they  had  out- 
stepped the  bounds  of  their  province  in  adjudicating  upon  the 
petitioner's  right  to  the  peerage,  without  a  direct  reference  to 
them  from  the  crown  upon  the  subject.] 

The  Attorney-General,  in  continuation,  referred  to  a  subse- 
quent part  of  Lord  C.  J.  Pemherlon^s  defence  before  the  house 
of  commons.  "  In  this  case,  if  Mr.  Topham  comes  and  pleads 
this  by  way  of  bar,  no  court  will  deny  but  it  is  a  good  justifica- 
tion: he  has  answered  to  the  thing,  and  justified  what  he  has 
done:  your  authority  will  be  allowed;  but  the  question  is, 
whether  this  shall  stop  the  court  that  they  shall  not  examine  it; 
for  any  man  living  may  plead  such  a  plea.  Now  the  putting  him 
to  plead  this  by  way  of  bar  is  only  to  see  whether  what  he  hath 
pleaded  is  true.  As  to  all  other  cases,  when  you  allow  that 
where  they  do  any  thing  in  prosecution  of  an  act  of  parliament, 
they  shall  give  it  in  evidence  under  the  general  issue ;  this 
is  by  way  of  bar,  and  you  do  in  no  way  oust  the  court  of  its 
jurisdiction."  Being  called  upon  again  at  a  subsequent  time  to 
state  further  reasons  for  his  judgment,  he  gave  his  opinion 
more  at  large;  in  the  course  of  which  he  says  then:  *'  I  did 
consider  with  myself  that  if  this  plea  should  be  over-rulc-d,  the 
defendant  was  at  no  prejudice;  for  the  same  matter  might  be 
pleaded  by  way  of  bar ;  and  it  would  have  been  admitted  a 
good  bar,  if  true;  and  he  could  have  no  manner  of  prejudice, 
that  I  know  of,  by  pleading  as  the  court  directs.  We  did  not 
question  the  legality  of  your  orders,  nor  the  power  of  them ; 
but  the  great  business  was,  whether  he  had  pursued  this  order 
of  the  house  of  commons ;  and  that  was  the  thing  properly 
examinable."  Again,  he  says,  "  No  man  would  have  said 
that  the  house  should  not  have  made  such  an  order;  or 
that  he  should  not  have  executed  it  in  the  way  you  in- 
tended it."  So  that  the  jurisdiction  of  the  house  to  commit 
in  that  case  was  completely  recognized  by  Lord  C.  J.  Pem- 


(a)  Skin.  517,  522,  5.;  and  vide  8  St.  Tr.  49.,  which  contains  the  account 
of  the  whole  proceedings,  including  those  in  the  house  of  lords. 
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herlon.  Sir  Thomas  Jones  ?,^y?>,  ^^\  Xhmk  Mr.  7b;;/m?«  was  ad-  1811. 
vised  and  told,  that  he  ought  to  plead  this  matter  in  bar;  where- 
in there  would  be  full  consideration  and  perfect  regard  given  to 
the  commands  and  authority  of  this  house,  and  all  imaginable 
reverence.  If  he  had  but  produced  a  copy  at  most  of  your 
journal,  that  had  been  sufficient;  and  no  judge  would  have  been 
so  silly,  or  imprudent  at  least,  to  have  said  that  had  not  been  a 
good  and  sufficient  authority.  But  Mr.  TopJiavi  thinks  it  not 
fit  at  all  to  answer  in  this  plea  to  the  taking  the  30/.;  to  which, 
if  it  were  extortion  upon  the  subject,  I  am  sure  that  whosoever 
has  a  care  of  the  rights  of  the  subject,  as  you  have,  would  not 
have  suffered  the  sul)ject  to  have  gone  without  remedy  and  satis- 
fhction." 

[Lord  Elknhorough,  C.  J.  Lord  C.  J.  Pemherton  had  no  oc- 
casion to  make  an}'  excuse  for  his  conduct:  the  plea  was  bad  iu 
the  whole  of  it.  I*art  of  the  cause  of  action  allejijed  in  the  decla- 
ration  was  for  detaining  the  plaintiff  till  he  hid  paid  a  sum  of 
money  for  his  deliverance:  the  defendant  pleaded  the  warrant  of 
the  speaker  to  the  scrjeant  at  arms,  to  bring  the  plaintiff'  to  the 
bar  of  the  house,  but  said  nothing  about  detaining  him  till  the 
payment  of  the  money.  It  had  a  double  vice:  it  was  bad  in  that 
respect,  and  also  as  being  pleaded  both  as  a  plea  in  bar  and  in 
abatement  to  the  jurisdiction  :  there  could  not  be  a  more  clearly 
defective  plea ;  and  the  court  could  not  have  decided  otherwise 
than  they  did,  unless  they  had  been  grossly  ignorant  or  inatten- 
tive to  their  duty.  But  the  judges  were  at  the  same  time  perfectly 
agreed  upon  that  which  is  the  question  here,  viz.  the  right  of  the 
house  to  commit  for  contemjJt.] 

The  Attorney-General — Then  there  is  the  opinion  of  those  two 
learned  judges,  that  this  would  be  a  good  justification,  if  pleaded 
in  bar.  The  next  material  authority  is  The  King  v.  Murray  (a),  Murray' stast. 
in  1751,  where  upon  a  habeas  corpus  issued,  it  was  returned, 
'*  that  the  prisoner  was,  by  an  order  of  the  house  of  commons, 
committed  to  Newgateyor  a  high  contempt  of  that  house;"  and  it 
was  moved  to  bail  him  upon  the  habeas  corpus  act,  (3  Car.  'i,  c.  [  110  ] 
2.)  which  it  was  said  was  of  higher  authority  than  an  order  of  the 


house  of  commons. 


Wright, 


J.  says:  "It  appears,  upon  the  return 


of  this  habeas  corpus,  that  Mr.  Murray  is  committed  to  Newgate 
by  the  house  of  commons,  *for  a  high  and  dangerous  contempt 


Vol.  XIV. 


(«)  1  IVih.  399. 
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1811.  of  the  privileges  of  that  house:'  and  it  is  now  insisted  upon  at 
the  bar,  that  this  is  a  bailable  case  within  the  meaninff  of  the 
against  habeas  corpus  act.  To  this  I  answer,  that  it  haS  been  determined 
Abbot.  by  all  the  judges  to  the  contrary;  that  it  could  never  be  the  intent 
of  that  statute  to  give  a  judge  at  his  chambers,  or  this  court, 
power  to  judge  of  the  privileges  of  the  house  of  commons.  The 
house  of  commons  is  undoubtedly  a  high  court ;  and  it  is  agreed 
on  all  hands,  that  tliey  have  power  to  judge  of  their  own  privi- 
leges :  ii  need  not  ap2>ear  to  us  iiohat  the  contempt  'was,for  if  it  did 
appear,  we  could  not  Judge  thereof.  Lord  Sliqfteshury  was  com- 
mitted for  a  contempt  of  the  house ;  and  being  brought  here  by 
a  habeas  corpus,  the  court  remanded  him.  And  no  ease  has 
been  cited  where  ever  this  court  interposed.  The  house  of  com- 
mons is  superior  to  this  court  in  this  particular,"  &c.  Dennison, 
J.  says,  "  In  this  case  we  granted  the  habeas  corpus,  not  knowing 
what  the  commitment  was  for:  but  now  it  appears  to  be  for  a 
contempt  of  the  privileges  of  the  house  of  commons.  What  these 
privileges  (of  either  house)  are,  we  do  not  know :  nor  need  they 
tell  us  what  the  contempt  was ;  because  we  cannot  judge  of  it ; 
for  I  must  call  this  court  inferior  to  the  house  of  commons,  with 
respect  to  judging  of  their  privileges  and  contempts  against  them,' 
&c.  Then  Mr.  Justice  Foster,  who  will  not  be  suspected  of  truck- 
[  111  ]  ling  to  the  authority  of  the  house,  or  of  deserting  the  rights  of 
the  subject,  for  the  purpose  of  recommending  himself  to  persons 
in  power,  says  :  "  The  law  of  parliament  is  part  of  the  law  of  the 
land;  and  there  would  be  an  end  of  all  law  if  the  house  of  commons 
could  not  commit  for  a  contempt.  All  courts  of  record,  even  the 
lowest,  may  commit  for  a  contempt.  And  Lord  Holt,  though  he 
differed  with  the  other  judges,  yet  agreed  that  the  house  might 
commit  for  a  contempt  in  the  face  of  the  house."  [Lord  Ellen- 
borough,  C.  J.  There  Mr.  Justice  Foster  states  Lord  Holt's  opi- 
nion much  more  narrowly  than  it  is  laid  down  in  the  report  of 
Lord  Raymond.  He  did  not  confine  it  to  contempts  in  the  face 
of  the  house.  And  Lord  Holt  is  the  stronger  witness  in  favour 
of  their  general  power  to  commit  for  breach  of  privilege,  because 
he  was  arguing  against  the  power  exercised  by  the  house  on  that 
occasion.  He  there  says:  "He  made  no  question  of  the  power 
of  the  house  of  commons  to  commit :  they  might  commit  any 
man  for  offering  any  affront  to  a  member,  or  for  a  breach  of  pri- 
Yilege:  nay,  they  might  commit  for  a  crime,  because  they  might 
impeach."  He  must  be  understood,  however,  with  some  limita- 
tion. 
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lion,  when  speaking  of  their  power  to  commit  fot'  a  crime,  bo- 
cause  they  may  impeach :  it  must  be  understood  of  a  commitment 
for  the  purpose  of  impeachment.] 

The  case  of  The  King  v.  Crosby  («),  which  follows  next,  was 
as  much  litigated  as  any  case  ever  was.  No  att'jmpt  was  left  un- 
tried in  order  to  beat  down  the  authority  of  the  house  of  com- 
mons in  that  commitment;  but  no  court  (6),  or  judge  (c)  in  either 
of  the  courts,  was  to  be  found,  who  expressed  the  slightest  sha- 
dow of  doubt  upon  the  legality  of  the  commitment ;  and  no  at- 
tempt was  made  to  carry  the  case  further.  If  it  had  entered  into 
the  mind  of  any  man  to  conceive  that  the  party,  though  not 
entitled  to  his  discharge  under  a  habeas  corpus,  might  still  have 
brought  his  action  against  the  officer  who  arrested,  or  the  gaoler 
who  detained  him,  there  can  be  no  doubt  but  that  experiment 
also  would  have  been  made.  Upon  that  occasion  the  same  doc- 
trine was  laid  down  by  the  court  of  common  pleas,  as  had  been 
before  maintained  by  Mr.  Justice  Jo^n  Powell,  in  the  case  of 
The  Qiieen  v.  Paty  (</).  Speaking  of  that  case,  Lord  C.  J.  De 
Grey  says,  "  In  the  case  of  the  Aylesbury  men,  the  counsel  ad- 
mitted, Lord  C.  J.  Holt  owned,  and  the  house  of  lords  acknow- 
ledged, that  the  house  of  commons  had  power  to  commit  for 
contempt  and  breach  of  privilege.  Indeed,  it  seems  they  must 
have  power  to  commit  for  any  crime,  because  they  have  power 
to  impeach  for  any  crime.  When  the  house  of  commons  adjudge 
any  thing  to  be  a  contempt  or  a  breach  of  privilege,  their  ad- 
judication is  a  conviction,  and  their  commitment  in  consequence 
is  in  execution ;  and  no  court  can  discharge  or  bail  a  person  that 
is  in  execution  by  the  judgment  of  another  court.  The  house  of 
commons,  therefore,  having  authority  to  commit,  and  that 
commitment  being  in  execution,  the  question  is,  what  can  this 
court  do?  It  can  do  nothing  v.'hen  a  person  is  in  execution  by 
the  judgment  of  a  court  having  a  competent  jurisdiction  ;  in  such 
case  this  court  is  not  a  court  of  appeal."  After  much  more  to 
the  same  purpose.  Lord  C.  J.  De  Grey  proceeds :  "  There  is  a 
great  difference  between  matters  of  privilege  coming  incidentally 
before  th^  court,  and  being  the  point  itself  before  the  court:  in 
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(<j)  3  WUs.  188.     2  Blac.  Rep.  754.     11  St.  Tr.  335. 
{b)  The  application  to  the  court  of  exchequer  was  made  by  Mr.  Alderman 
Oli'ver,  who  stood  in  the  same  situation,  2  Blac.  Rep.  758. 
(c)  An  application  was  made  to  L.  Mansfield,  C.  J.  of  B.  R.  in  the  vacation. 
Cd)  3  mis,  199. 
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the  first  case  the  court  will  take  notice  |Of  them,  because  it  is 
necessary  in  order  to  prevent  a  failure  of  justice.  As  in  Lord 
Banbury'?,  case,  where  the  court  of  K.  B.  determined  against  the 
determination  of  the  house  of  lords :  but  in  that  case  they  con- 
sidered the  legality  and  validity  of  the  letters  patent,  without 
regarding  the  other  right  of  a  seat  in  the  house  of  lords,  with 
which  the  court  did  not  concern  themselves."  [Lord  Ellenbo- 
rough,  C.  J.  In  that  respect  Lord  C,  J.  De  Grey  was  incorrect: 
that  is  not  a  true  statement  of  the  decision  in  that  case.  The 
court  of  K.  B.  held,  amongst  other  things,  that  the  lords  had  no 
authority,  upon  a  mere  petition  for  a  certiorari,  to  make  a  bind- 
ing decision  upon  a  right  of  peerage  (a).]  Lord  C.  J.  De  Grey 
afterwards  adds,  that  that  case  differs  much  from  those  which 
the  court  would  determine,  "  because  it  does  not  come  inciden- 
tally before  us,  but  is  brought  before  us  directly,  and  is  the 
whole  point  in  question  ;  and  to  determine  it,  we  must  supersede 
the  judgment  and  determination  of  the  house  of  commons,  and 
a  commitment  in  execution  of  that  judgment."  He  then  pro- 
ceeds to  answer  the  argument  that  had  been  raised,  of  the 
possible  abuse  of  such  a  power  by  the  house  of  commons ;  which 
he  shews  would  hold  also  against  every  other  jurisdiction :  and 
concludes  with  referring  to  the  decisions  in  the  cases  of  Lord 
Shaftesbury  and  Mr.  Murray ;  in  the  latter  of  which  he  says, 
that  "  all  the  judges  agreed  that  he  must  be  remanded,  because 
he  was  committed  by  a  court  having  competent  jurisdiction, 
courts  of  justice  have  no  cognizance  of  the  acts  of  the  houses 
of  parliament,  because  they  belong  ad  aliud  examen."  All  the 
court  agreed  that  the  lord  mayor  should  be  remanded.  A  ha- 
beas corpus  was  also  moved  for  by  alderman  Oliver{b)^  in  the 
court  of  exchequer,  and  the  barons  were  unanimously  of  opinion 
with  the  court  of  common  pleas.  No  writ  of  habeas  corpus  was 
sued  out  returnable  in  this  court.  But  it  was  still  open  to  them 
to  have  brought  actions  of  trespass,  if  so  advised  ;  for  the  order 
of  remand  upon  the  several  writs  of  habeas  corpus  could  not 
have  been  pleaded  in  bar  to  such  actions ;  and  the  not  bringing 
any  actions  shews  the  opinions  of  tiiose  who  advised  the  parties, 
that  no  such  actions  could  have  been  maintained ;   for  if  the 


(a)  Vide  the  4th  reason  in  Rex  et  Regina  v.  Knollysy  Salk.  511.  "  Here  was 
no  judgment:  a  couit  can  give  no  judgment  in  a  thing  not  depending,  or  that 
does  not  come  in  a  judicial  way  before  that  court,"  &c. 

(A)  2  Blac.  Rep.  758. 
i..:  judges 
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judges  had  so  thought,  they  would  have  delivered  the  parties  out  1811. 
of  custody  instead  of  remanding  them  to  imprisonment.  It  is 
sufficient  to  advert  to  *The  Kingv.  Flower{a),  not  as  containing  against 
any  new  doctrine,  but  merely  as  being  the  more  recent  case,  and  Abbot. 
because  it  was  brought  before  this  court ;  and  for  the  purpose  of  *f^o'tuer's 
observing,  that  no  action  of  trespass  was  brought  agamst  the 
officers  who  had  the  custody  of  that  person. 

Here,  then,  is  a  concurrent  stream  of  authorities,  including  The  sum  of  the 
all  the  text  writers  of  the  law  and  of  the  history  of  the  times,  ^.^^-^j  applied 
and  all  the  adjudged  cases,  all  concurring  in  support  of  the  right  to  this  case. 
of  the  house  of  commons  to  commit  for  contempts  in  breach 
of  their  privileges,  and  that  they  are  the  judges  of  what  those 
privileges  are,  and  whether  those  who  are  accused  before 
them  have  been  guilty  of  a  breach  of  them ;  and  that  when 
they  have  decided  that  a  party  has  committed  a  breach  of 
privilege,  and  have  directed  that  he  should  be  imprisoned  for 
such  breach,  and  have  ordered  their  officer  to  issue  warrants 
for  his  apprehension  and  detention,  which  warrants  have 
been  executed;  their  judgment  is  final,  and  cannot  be  ques-  [  115  ] 
tioned  in  any  other  court  whatever.  That  is  the  present  case. 
The  house  of  commons  have  determined  that  Sir  F.  Burdett 
has  been  guilty  of  a  contempt  and  a  breach  of  their  privileges ; 
they  have  for  that  contempt  adjudged  him  to  imprisonment  in 
the  Tower;  they  have  in  execution  of  that  judgment  ordered 
their  officer,  the  speaker,  to  issue  his  warrant  for  the  purpose 
of  executing  that  judgment;  the  speaker  has  issued  his  war- 
rant in  obedience  to  their  order;  the  officer  to  whom  it  was 
directed  has  executed  it ;  and  for  that  cause  the  present  action 
of  trespass  is  brought  against  the  ollicer  of  the  house.  The 
cause,  then,  has  been  directly  decided  by  the  house  of  com- 
mons, inasmucli  as  this  authority  ascends  in  a  direct  and  un- 
broken line  from  the  act  complained  of  to  the  power  which 
directed  it:  the  complaint  is  of  the  arrest  and  imprisonment; 
those  acts  were  done  in  the  execution  of  the  warrant;  the  war- 
rant was  issued  by  the  speaker  of  the  house  of  commons ;  the 
speaker  was  ordered  to  issue  it  by  the  house  of  commons;  and 
the  house,  having  jurisdiction  over  their  own  privileges,  and 
over  those  who  break  theni,  had  previously  resolved  that  Sir  F. 
Burdett  had  been  guilty  of  a  breach  of  the   privileges  of  the 

{a)  8  Term  Rep.  314. 
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house,  had  sentenced  him  to  imprisonment,  and  directed  this 
warrant  to  issue  in  execution  of  that  judgment. 

With  respect  to  the  critical  objections  taken  to  the  form  of 
the  resolutions  of  tlie  house,  and  of  the  warrant  referring  to 
them ;  it  is  not  necessary  to  trouble  the  court.  The  house  of 
commons  is  not  bound  by  nor  tied  down  to  technical  forms :  it 
is  enough  that  the  court  see  in  substance  what  the  plain  mean- 
ing of  the  resolution  is,  of  which  there  can  be  no  doubt. 
There  appears  to  have  been  a  gross  libel  upon  the  house  of 
commons  published  in  a  periodical  paper ;  which  libel  is  ad- 
mitted by  Sir  F.  Bnrdett  to  have  been  printed  by  his  authority; 
and  the  house  upon  that  resolved  that  he  was  guilty  of  a  breach 
of  their  privileges;  and  the  speaker,  in  obedience  to  their 
order,  issued  his  warrant,  under  which  the  plaintiff  was  arrested 
and  committed  to  the  Tower. 

There  remains  only  the  question  upon  the  breaking  of  the 
house ;  the  outer  door  being  shut.  It  was  stated,  that  this  not 
being  a  proceeding  at  the  suit  of  the  crown,  the  defendant  can- 
not justify  the  breaking  open  of  the  plaintiff's  house,  although 
he  was  within  at  the  time,  and  had  had  due  notice  of  the 
cause  of  the  officer's  coming,  and  had  refused,  upon  request, 
to  admit  the  officer  for  the  purpose  of  executing  the  warrant. 
And  it  is  said,  that  there  is  no  case  in  which  the  officers  of 
justice  are  authorized  to  break  open  the  outer  door,  except 
where  the  king  is  a  party.  But  that  is  not  a  correct  statement 
of  the  law.  The  king  being  a  party  is  only  put  by  way  of  illus- 
tration ;  the  question  is  whether  the  process  be  issued  at  the  in- 
stance of  a  private  person,  in  assertion  of  a  private  right,  or  at 
the  instance  of  a  public  authority  in  the  assertion  of  a  public 
right,  where  the  public  weal  is  interested  in  the  execution  of  it. 
The  distinction  is  between  public  and  private  rights,  and  pub- 
lic and  private  wrongs.  Where  an  individual  right  only  is 
concerned,  the  law,  weighing  the  inconvenience  of  delay  on 
the  one  side,  and  the  consequence,  on  the  other  side,  of  pro- 
tecting a  man  within  his  own  house  against  a  forcible  entry, 
and  of  preserving  the  public  peace,  has  judged,  upon  the  whole 
that  it  is  belter  that  he  to  whom  money  is  due  should  be  put  off 
for  a  time  from  enforcing  payment  of  it,-  or  in  ascertaining  any 
other  private  right,  than  that  the  public  peace  should  be  en- 
dangered by  entering  violently  into  a  man's  house  in  which  he 
is  residing.     But  where  the  process  to  be  executed  is  matter  of 

7  general 
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general  concern,  in  which  the  public  at  large  have  an  interest ;        1811. 

there  the  public  interest  is  to  be  preferred  to  the  privilege  of  the         

individual  in  the  security  of  his  house.  That  such  is  the  prin-  as:ainst 
ciple  of  the  cases  will  appear  upon  examination  of  them.  One  Abbot. 
of  the  cases  referred  to  was  from  the  year-book,  13  Edw.  4.  fo.  is  Ed. 4. fo.  9. 
^. :  look  then  at  the  reasoning  of  that  case.  Brian  says,  it  was 
held  that  for  felony,  or  suspicion  of  felony,  a  man  may  break 
the  house  to  take  felons :  the  reason  assigned  for  which  is  be- 
cause it  is  for  the  common  weal  to  take  them :  that  is,  in  other 
words,  because  the  public  have  an  interest  in  it.  And  also. 
Choke  says,  that  the  king  having  an  interest  in  it,  the  writ  is 
with  a  non  omittas  propter  aliquani  libertatem,  &c. ;  so  that  the 
liberty  of  his  house  shall  not  avail  him :  but  otherwise  it  is  for 
debt  or  trespass,  where  neither  the  sheriff  nor  any  other  can 
break  the  house  to  take  him ;  Jhr  this  is  ojily  the  particular  iii" 
ta'cst  of  the  party.  So  that  the  reason  assigned,  and  the  dis- 
tinction taken  is,  that  where  the  interest  of  the  public  is  con- 
cerned, there  the  door  may  be  broken  to  make  the  arrest ;  but 
where  the  interest  of  the  private  individual  only  is  concerned, 
it  cannot  be  broken.  The  same  doctrine  is  laid  down  in  Male-  Maleverer  v^ 
verer  v.  Spinke  (a),  where,  after  putting  several  cases  in  which  %"^^- 
a  man  may  justify  the  commission  of  a  trespass,  where  it  sounds 
Jbi-  the  public  good,  the  court  say :  "  So  also  is  it  if  the  sheriff 
pursue  a  felon  to  a  house,  and,  in  order  to  take  him,  break 
open  the  doors  of  the  house;  that  is  justifiable,  because  it  is  for 
the  public  good  that  such  felons  should  be  taken.  But  it  is 
otherwise  in  particular  cases ;  as  if  the  sheriff  break  open  the 
house  to  arrest  one  within  the  house,  by  virtue  of  a  capias  in 
debt  or  trespass,  he  shall  be  punished  ;  for  this  was  a  particular 
case,  and  is  not  for  the  public  good."  So  far  is  this  pi-inciple  r  j|8  1 
carried,  that  even  for  a  debt  of  the  king  the  outer  door  may  be 
broken;  because  the  public  are  interested  in  the  collection  of 
the  king's  revenue;  and  that  which  is  due  to  him,  or  withheld 
from  him,  though  but  for  a  time,  is  a  wrong  to  the  public, 
inasmuch  as  it  is  withdrawing  from  him  the  means  of  public 
supply  for  the  support  and  protection  of  the  state.  Mr.  Justice 
Foster  {b)  expresses  himself  to  the  same  effect,  when,  treating 
of  the  subject  of  homicide,  he  confines  the  privilege  of  not 
having  the  doors  of  a  mansion-house  forced  to  arrests  upon  pro- 

{a)  Dy.  35.  a.  {b)  Fast-  Cr.  L.  320, 1. 
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cess  11)  divil  suits:  but  the  principles  of  political  justice,  hcsays, 
that  is,  the  justice  due  to  the  copimunity,  ne  maleficia  rema- 
neant  impunita,  all  conspire  to  supersede  every  pretence  of  pri- 
vate inconvenience.  This  is  the  doctrine  which  is  to  be  col- 
lected from  all  the  cases:  lookinfj  bcvcnd   the  mere  words  used 

Stmaine'jcaje.  for  illustration.  Semaine^s  case  (a),  however,  is  cited  as  an  au- 
thority a«5ainst  the  right  to  break  the  outer  door,  except  where 
the  king  is  party  to  the  suit.  But  no  such  doctrine  is  there  laid 
down ;  though  it  is  said  that  the  privilege  of  the  house  does  not 
hold  against  the  king's  officer  where  he  is  a  party:  and  that 
rests  ujion  the  earlier  authorities,  to  which,  therefore,  recourse 
must  be  had  in  order  to  see  the  foundation  of  the  doctrine. 
The  same  case  is  also  reported  in  Cro.  Eliz.  908.  by  the  name 
of  Seaman  v.  Gresham :  and  there  it  appears  that  the  court 
were  at  first  divided;  but  at  the  conclusion  there  is  this  note: 
"  Afterwards  in  Michaelmas  term,  2  Jac.  this  cause  was  argued 
again ;  and  Williams  agreed  with  the  opinion  of  Yelverton  and 
Tenner  in  omnibus :  and  that  the  sheriff  might  not  break  any 
man's  house  to  take  execution,  unless  in  the  queen's  case,  or 
[  119  ]  for  a  contempt,  &c."  This  is  a  decisive  authority,  and  is  ex- 
planatory of  every  thing  that  hath  been  said.  One  other  au- 
thority may  be  added  to  these,  which  is  Briggs's  case  (6),  thus 

JBriggj'j  case,  shortly  reported  by  Lord  Rolle :  "  In  Mr.  Briggs's  case  upon 
f  an  attachment  against  him.   Coke  said,  that  an  attachment  is  a 

non  omittas  in  itself,  and  for  this  the  sheriff  may  break  the 
party's  house  to  take  him ;  for  the  writ  is  for  his  person."  It 
\  has   been   suggested   that  this   may   have  been   the  case  of  an 

attachment  for  a  breach  of  the  peace,  upon  articles  of  the  peace 
exhibited  against  the  party :  but  the  attorney-general  said  he 
had  caused  inquiry  to  be  made  into  the  progress  of  it,  and  the 
office  to  be  searched  for  what  had  preceded  the  attachment  in 
that  cause;  and  it  appeared  that  the  attachment  issued,  not 
upon  articles  of  the  peace,  but  for  a  contevijpt ,-  (though  it  does 
not  appear  what  the  contempt  was ;)  which  coincides  with  what 
is  stated  in  CroJce's  report  of  Se7naine's  case.  Lord  Rollers  re- 
port of  Briggs's  case  states  what  passed  in  Hilary  term  13  Jac. 
1.;  and  by  a  rule  of  court  made  in  the  Michaelmas  term  pre- 
ceding, it  appears  that  this  was  an  attachment  for  a  contempt ; 
for  the  rule  directs,  that  unless  the  sheriff  o'l  Shropshire  returns 


(«)  5  Rep.  91.  b.  92.'"  . 


(Z.)  Roll.  Rep.  336. 


the 
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the  Jittachment  of  contempt  against  Richard  BriggSy  he  shall  be         1811. 

amerced  100/.;  and  in  the  Hilanj  tferm,  to  which  the  report  re-      ^ 

fers,  the  court  made  another  rule,  that  unless  the  sheriff  re-        against 

turned  the  attachment  of  contempt  against  Briggs,  he  should        Abbot. 

be  amerced  10/.  («)    This  is  an  express  authority  in  point  that,       [  1^0  ] 

upon  an  attachment  for  contempt,  the  sheriiF  may  break  open 

the  door  of  the  house,  if  necessary  to  execute  the  process. 

The  public  are  mainly  concerned  in  supporting  that  process   The  public 

which  is  issued  for  the  public  good;  and  this  court  will  not  so  '"/^'J.^^^'i'" _c 
*^  o  the  dtgmty  of 

degrade  and  vilify  the  house  of  commons  as  to  say  that  that  the  house  of 

which  is  a  contempt  of  their  privileges  is  not  to  be  visited  in  <:°^y^°^^^  "-^^ 

.  ,  T  f,  .  tn  its  sum- 

the  same  Way  as  contempts  agamst  the  ordmary  courts  of  jus-  mary  powoer 

tice.  The  public  are  as  deeply  interested  in  vindicating  the  privi-  of  protecting 

c     \        y  c  r  X  .  :.   J    itself  from  in- 

leges  or    the   house    or    commons   from    contempts   committed  ^^^/^^ 

against  them  as  against  any  court  whatever.  In  cases  of  con- 
tempt, more  than  in  most  others,  the  permitting  any  resistance 
to  process  would,  in  such  a  crowded  metropolis  as  this,  daily 
gdd  thousands  to  those  who  were  disposed  to  resist,  and  would 
be  subversive  of  the  obvious  policy  of  the  law. 

Having  then  shewn  that  the  right  of  the  house  so  to  deal  Conclusion. 
with  the  offence  and  the  offender  is  indisputable ;  and  that  their 
judgment  upon  the  matter  cannot  be  questioned  by  this  court ; 
and  that  if  it  could  be  questioned,  it  would  be  found  legal 
in  all  its  parts ;  and  that  the  manner  in  which  the  process 
has  been  issued  is  strictly  legal;  nothing  more  remains  to  be 
answered. 

Holroyd,  in  reply,  said  that,  though  the  bearing  of  much  of  Reply. 
his  former  argument  upon  the  present  case  had  been  questioned; 
yet  he  trusted  that  he  had  established  several  very  important 
points.  It  is  important  to  have  established,  first,  the  authority 
of  the  cases  before  cited,  asserting  and  recognizing  the  jurisdic- 
tion of  this  court  to  take  cognizance  of  the  privileges  of  parlia-      [  121  ] 

ment, 

{a)  The  rules  referred  to  by  the  Attorney. General  ran  thus:  "  Saturday 
next  after  the  morrow  of  ^//-5om/j,  13  Jar.  1.  Salop,  Ss.  Unless  the  sheriff 
shall  return  the  writ  of  our  lord  the  king  of  attachment  of  contempt  against 
Richard  Briggs  on  Monday  next  after  the  morrow  of  All-Soulsy  let  him  be 
amerced  at  lOO/." 

"  Thursday  next  after  the  octave  of  5/.  Hilary  13  Jac.  1.  Salop,  Ss.  Un- 
less the  sheriff  of  the  said  county  shall  return  his  writ  of  attachment  of  con- 
tempt against  Briggs  on  Monday  next  after  fifteen  days  of  St.  Hilary,  let  him 
be  amerced  lo/." 
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ment,  and  to  decide  upon  them  when  any  question  concerning 
them  arises  incidentally  before  it,  which  is  necessary  for  the  case 
in  judgment.  And  it  was  the  more  necessary  to  do  this,  on  ac- 
count of  the  dicta  thrown  out  upon  the  habeas  corpus  cases  by 
different  judges,  that  they  could  not  take  cognizance  of  those 
privileges.  Secondly,  that  the  house  of  commons  cannot,  by 
their  single  resolution,  without  the  rest  of  the  parliament,  either 
make  or  declare  the  law :  that  they  cannot  of  themselves  make 
a  privilege ;  for  that  would  in  effect  be  making  a  law :  and  that 
this  has  been  declared  both  by  the  courts  of  law  and  by  the  con- 
duct of  the  parliament  itself;  because  in  several  of  the  cases  the 
commons  had  claimed  privileges,  which  were  questioned  in  the 
courts  of  law,  and  disallowed  by  the  parliament.  Thirdly,  that 
the  cases  upon  the  habeas  corpus,  supposing  them  well  founded 
to  the  extent  they  have  gone,  have  been  materially  distinguished 
from  the  present  case,  by  shewing  that  the  question  of  privilege 
came  in  those  instances  before  the  court  directly,  and  not  inci- 
dentally, as  here.  The  courts  in  those  cases  treat  it  as  a  matter 
of  no  consequence  what  the  return  was,  so  that  it  shewed  a 
commitment  by  either  house  of  parliament  for  a  contempt ;  be- 
cause whatever  the  particular  contempt  was  stated  to  be,  they 
say  they  could  not  take  cognizance  of  it.  In  Lord  Shaftesbury's 
Lord  Shafies-  case  (a),  Sir  Thomas  Jones,  J.  says,  that  "  such  a  return  made 
bun/  s  case.  ^^  ^^  ordinary  court  would  have  been  ill  and  uncertain  ;  but 
the  case  is  different  when  it  comes  from  the  high  court."  There 
the  commitment  was  by  the  house  of  lords  for  a  contempt.  And 
be  proceeds  to  distinguish  that  from  "  the  cases  where  the 
courts  of  fVestminster  have  taken  cognizance  of  privilege ;  for  in 
those  it  was  only  incident  to  a  case  before  them,  which  was  of 
their  cognizance ;  but  the  direct  point  of  the  matter  now  is  the 
judgment  of  the  lords."  In  that  case  he  proceeds  to  consider 
that  the  court  had  no  jurisdiction  to  annul  the  act  of  the  lords. 
In  like  manner  as  in  the  case  of  a  commitment  for  a  contempt 
by  this  court,  the  Court  of  Common  Pleas  could  not  discharge 
the  party,  because  they  have  no  direct  authority  or  jurisdiction, 
either  by  writ  of  error  or  otherwise,  over  any  thing  done  by  this 
court.  And  this  would  hold,  whether  the  warrant  of  commit- 
ment was  legal  or  not.  In  the  same  case  Wilde,  J.  said  :  "  The 
return,  no  doubt,  is  illegal,  but  the  question  is  upon  a  point  of 


[  122  ] 


{a)  1  Mod.  157. 


jurisdiction, 
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jurisdiction,  whether  it  can  be  examined  here."     And  Rainsford, 
C.  J.  said:    "  This  court  hath  no  jurisdiction  of  the  cause,  and 
therefore  the  form  of  the  return  is  not  considerable."     If  one 
court  took  upon  itself  to  discharge  a  prisoner  committed  by 
another  court  of  co-ordinate  or  superior  authority  for  a  con- 
tempt, whatever  the  particular  contempt  was  stated  to  be,  or 
whether  it  was  stated  particularly  at  all,  provided  it  was  stated 
generally  to  be  for  a  contempt,  it  would  necessarily  lead  to  a 
conflict  of  jurisdiction  between  the  two  courts:  but  no  such  con- 
flict arises  in  the  case  of  an  action  brought  by  the  party  grieved 
against  the  ofiicer  who  arrests  or  imprisons,  in  order  to  try  the 
legality  of  such  commitment,   and  to  recover  damages  if  it  were 
illegal.  The  cases  upon  the  habeas  corpus  at  common  law  are  only 
to  be  supported  upon  this  distinction,  in  opposition  to  the  former 
cases  cited,  shewing  that  courts  of  law  have  cognizance  of  the 
privileges  of  parliament,  and  of  the  legality  of  acts  done  by 
either  house  of  parliament,  when  questioned  incidentally  in  ac- 
tions before  them.     [^Bayley,  J.     You  have  not  answered  the 
question,  whether  an  action  could  lie  in  the  Court  of  Common 
Pleas  against  an  officer  of  this  court  executing  its  warrant  of 
commitment  for  a  contempt,  to  question  the  legality  of  such  a 
commitment :   and  I  may  also  ask,  whether  an  action  would  lie 
against  the  judges,  or  either  of  them,  who  signed  the  warrant?] 
Certainly  no  action  would  lie  against  judges:   they  are  account- 
able in  another  way  :    no  common  proceedings  in  the  ordinary 
way  can  go  against  them.     But  with  submission  to  the  court, 
if  they  issued  a  warrant  of  commitment  in  a  matter  of  which 
they  had  no  jurisdiction  at  all,  and  which  appeared  so  upon  the 
face  of  the  warrant ;    though  the  Court  of  Common  Pleas,  hav- 
ing no  dominion  over  the  acts  of  this  court,  could  not  discharge 
the  party  upon  habeas  corpus ;   yet  an  action  would  lie  there 
against  the  officer  who  arrested  or  imprisoned  the  party  upon 
such  warrant :    for  whenever  an  act  is  done  which  is  illegal  to 
the  damage  of  another,  an  action  lies :   and  whatever  was  the 
decision  of  the  Common  Pleas  upon  that  action,  it  might  be  rec- 
tified, if  it  were  wrong,  by  writ  of  error  to  this  court,  and  from 
thence  to  the  house  of  lords :  so  that  no  mischief  could  be  done, 
cither  by  letting  the  party  go  unrecompensed,  if  he  were  wrong- 
ed ;  or  by  invading  the  jurisdiction  of  this  court,  if  it  appeared 
that  their  officer  was  properly  warranted.     [Lord  Ellcnboroug/i, 
C.  J.     lb  there  any  case  iu  which,  when  the  discharge  of  a  per- 
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nel's case. 

[   125  ] 


son  committed  for  contempt  has  been  refused  on  habeas  corpii.=, 
that  any  court  has  held  out  by  way  of  consolation  to  him,  that, 
though  they  could  not  discharge  him  for  fear  of  breeding  a  con- 
flict between  different  jurisdictions,  yet  that  he  had  another 
remedy  by  an  action  for  damages  ?]  The  want  of  any  such  intima- 
tion, or  of  any  instance  of  such  action  brought,  though  it  may 
furnish  an  argument  against  the  right  of  action,  will  not  con- 
clude the  question  :  for  if  it  can  be  shewn  to  be  contrary  to  the 
general  principles  of  the  law  and  constitution,  that  the  subject 
should  be  wrongfully  arrested  or  imprisoned  in  any  case,  without 
a  remedy  by  action,  the  court  will  still  hold  that  such  an  action 
is  maintainable.  The  very  case  of  Lord  Shaftesbury  illustrates 
the  value  of  the  distinction;  for  the  lords  themselves  in  1680(a), 
four  years  after  their  commitment,  resolved,  that  all  the  pro- 
ceedings against  him  were  contrary  to  law,  and  should  not  be 
drawn  into  precedent.  [Lord  Elletiborough,  C.  J.  That  was  a 
declaration,  that  their  own  proceedings  in  committing  him  were 
contrary  to  law ;  which  would  be  an  authority  to  themselves : 
but  their  resolution  could  not  be  admitted  as  any  authority,  if 
it  extended  to  the  proceedings  in  the  courts  of  law.  Suppose 
yesterday  there  had  been  a  vote  of  the  house  of  commons,  de- 
termining, that  the  proceeding  under  this  warrant  was  illegal ; 
could  we,  sitting  here  in  judgment  upon  a  demurrer,  consider 
what  had  so  taken  place  upon  that  subject?  It  might  put  an 
end  to  the  consequences  of  that  commitment  so  far  as  depended 
upon  the  house  itself;  but  how  could  it  affect  the  law  of  the 
question  in  discussion  before  us  ?]  The  right  of  action,  not- 
withstanding a  refusal  to  discharge  the  party  committed  on 
habeas  corpus,  is  more  strongly  evinced  in  the  result  of  Sir 
Thomas  DarneVs  case  (6),  which  was  a  commitment  by  the 
privy  council,  and  by  the  special  command  of  his  majesty;  the 
court,  upon  application,  refused  to  discharge  him  from  that 
commitment ;  considering  themselves  concluded  by  the  warrant 
from  examining  into  the  legality  of  the  cause  :  but  that  case  in- 
duced the  Petition  of  Right,  in  which  it  was  declai-ed  that  such 
a  warrant  was  illegal,  in  not  stating  the  cause  of  commitment. 
Yet  there  had  been  a  multitude  of  precedents  prior  to  that  time. 


{a)  Lords*  Journals^  vol.  13.  p.  623.    See  also  the  resolutions  of  the  lojds 
against  the  proceedings  of  the  commons  in  the  Aylesbury  case. 
(i)  7  a.  Tr.  113— 187. 
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m  which  the  judges  considered  that  they  had  no  authority  to 
discharge  the  party,  though  the  cause  of  commitment  was  not 
stated.  [Bayley,  J.  asked,  whether  any  actions  had  been  brought 
upon  those  commitments,  which  were  five  in  number;  and  was 
answered,  that  none  suc!i  appeared.  Lord  Ellenborough,  C.  J. 
observed,  that  the  commitments  there  professed  to  have  been 
made  by  the  special  command  of  the  king.]  The  defendants 
were  imprisoned  for  refusing  to  lend  money  to  the  king  on  com- 
missions for  loans :  five  brought  writs  of  habeas  corpus  cum 
causa :  the  Warden  of  the  Fleet  returned  a  warrant  to  him, 
signed  by  two  of  the  privy  council,  requiring  him  to  continue 
Darnel  in  his  custody,  and  to  let  the  warden  know  that  "  he  was 
and  is  committed  by  the  special  command  of  his  majesty,"  &c. ; 
which  return  was  objected  to,  because  the  warrant  did  not  specify 
the  cause  of  commitment.  The  court  determined  that  the  war- 
rant was  good,  on  the  ground  that  they  had  no  jurisdiction  over 
commitments  by  the  king,  or  the  lords  of  the  council.  And 
several  cases  were  stated  from  Moore,  139.  in  the  time  of  Eliza- 
bef/i,  to  shew,  that  they  can  only  be  delivered  by  the  power  thiat 
committed  them  ;  this  court  not  having  a  direct  authority  over 
the  acts  of  the  king  in  council.  And  then  they  cite  the  resolu- 
tion of  all  the  judges  of  England  in  AndeTSOJi's  time,  that  a  per- 
son so  committed  cannot  be  delivered  by  a  habeas  corpus  out  of 
this  court;  for  the  court  knows  not  the  cause  of  the  commit- 
ment. If  then  an  action  would  not  lie  against  the  persons  issu- 
ing or  executing  the  process,  the  consequence  would  be  this  ; 
that,  though  the  law  declares  that  the  king's  prerogative  is  limit- 
ed, and  that  those  who  do  an  illegal  act,  or  execute  for  him  any 
thing  beyond  his  prerogative,  are  punishable  for  so  doing ;  the 
party  so  unjustly  and  illegally  restrained  of  his  liberty  would  be 
without  means  of  liberation  for  the  future  or  remedy  for  the 
past ;  and  there  would  be  an  unlimited  power  in  the  king  and 
privy  council,  who  would  thus  be  enabled  to  make  law  in  the 
particular  instance.  Whereas  no  mischief  could  arise  in  suf- 
fering an  action  to  be  brought ;  because  if  the  party  under  such 
a  warrant  had  been  wrongfully  imprisoned ;  this  court,  having 
cognizance  of  wrongful  imprisonment,  the  cause  of  imprisonment 
alleged  would  only  incidentally  come  in  judgment  before  them  ; 
and  this  court  would  not  in  that  case  assert  any  superiority  over 
the  privy  council,  whose  acts  they  were  thus  necessarily  obliged 
to  review  ;  and  the  ultimate  adjudication  of  the  question  would 
8  .  /  go 
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go  to  the  king  in  parliament  by  writ  of  error  from  this  court. 
[Lord  Ellenhoroughy  C.  J.  Was  the  commitment  in  Sir  T.  Dav' 
ner&  case  considered  as  a  commitment  by  the  privy  council,  or 
by  the  king?]  It  was  considered  as  a  commitment  by  the  privy 
council;  but  in  the  discussion  the  court  state  that  they  have  no  ju- 
risdiction over  commitments  by  the  king  or  by  the  privy  council. 
[Liord  EllenboroughyC  J.  To  be  sure  it  could  not  be  contended  that 
the  king  himself  could  execute  such  powers:  they  must  be  executed 
by  him  through  the  medium  of  others,  who  are  answerable  if  they 
be  not  legal :  otherwise,  all  constitutional  checks  would  be  de- 
stroyed.] They  sometimes  used  to  be  stated  as  commitments  by 
the  council,  and  sometimes  by  the  king  himself,  per  regem  in 
concilio ;  so  that  such  commitments  might  be  considered  as  the 
acts  of  such  of  the  council  as  concurred  in  them.  But  even  con 
sidered  as  such,  the  acts  of  the  council  in  that  case  would  not 
be  controlable  by  law,  if  no  action  lay  where  they  committed  a 
person  when  they  had  no  jurisdiction  to  do  so :  although  the 
courts  of  law  might  have  no  jurisdiction  to  discharge  the  party 
out  of  custody  from  their  commitments.  Whatever  body  has  the 
power  of  committing  persons  at  its  pleasure,  as  for  a  contempt, 
the  right  and  lawful  exercise  of  which  power  can  neither  be 
questioned  directly  upon  a  habeas  corpus,  nor  incidentally  in  an 
action  at  law  for  the  false  imprisonment ;  that  body,  whether  it 
be  the  king's  council,  or  either  house  of  parliament,  has  in  effect 
an  unlimited  power,  and  is  enabled  to  make  law  in  the  particu- 
lar instance.  In  all  governments  there  must  indeed  be  an  un- 
limited power  somewhere ;  but  the  great  value  of  our  constitution 
is  that  it  is  composed  of  mutual  checks,  and  that  no  one  branch 
of  it  alone  can  make  law  in  any  case. 

It  may  be  admitted,  that  no  action  will  lie  against  any  mem- 
ber of  parliament  for  what  he  does  or  says,  as  such,  in  parlia- 
ment: nor  will  any  action  lie  upon  a  mere  resolution  of  the 
house  of  commons,  whether  it  be  lawful  or  not  lawful. 
\Bayley,  J.  What  is  Mr.  Abbot  but  a  member  ?]  He  is  not 
questioned  for  what  he  did  as  a  member  in  parliament ;  but  for 
what  he  afterwards  did  mit  of  parliament.  [Bayley,  J.  The 
warrant  is  issued  by  the  authority  of  the  house  of  commons,  and 
9&  their  act ;  but  they  order  the  speaker,  as  their  principal  mem- 
ber, to  sign  it.  Lord  Ellenboroughf  C.  J.  You  must  make  them 
all  trespassers,  or  none.  If  the  one  who  signs  the  warrant  be 
liable,  all  who  commanded  the  act  to  be  done  must  be  equally 
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act  out  of  parliament  may  be  trespassers,  although  the  house         

itself  would  not  be  answerable  for  framing  the  resolution,  how-  against 
ever  illegal,  within  their  own  doors.  Suppose  a  case,  however  Abbot. 
improbable,  to  happen,  that  the  house  were  to  direct  the  speaker 
to  issue  his  warrant  to  put  a  man  to  death :  none  of  those  who 
formed  the  resolution  in  parliament  would  be  responsible ;  but 
for  the  execution  of  such  an  order,  for  the  act  done  out  of  par- 
liament, the  person  who  issued  the  warrant,  and  those  who 
executed  it,  would  be  responsible  for  murder.  [Lord  Ellen- 
borough^  C.  J.  The  question  in  all  cases  would  be,  whether  the 
house  of  commons  were  a  court  of  competent  jurisdiction  for  the 
purpose  of  issuing  a  warrant  to  do  the  act.  You  are  putting  an 
extravagant  case.  It  is  not  pretended  that  the  exercise  of  a 
general  criminal  jurisdiction  is  any  part  of  their  privileges. 
When  that  case  occurs,  which  it  never  will,  the  question  would 
be  whether  they  had  general  jurisdiction  to  issue  such  an  order ; 
and  no  doubt  the  courts  of  justice  would  do  their  duty.] 

It  is  not  necessary  in  this  part  of  the  argument  to  dispute  The  right  of 

whether  they  have  a  right  to  commit  in  some  particular  cases ;  but  ^^^'^°^^t  to  look 
^c^^^r^•  •       ii  i      i    '      i  at  the  cause  OJ 

only  for  the  right  of  this  court  in  all  cases  to  look  at  the  warrant  and  commitment 

the  resolution,  and  to  see  whether  or  not  the  house  has  kept  itself  ^i^t^din  the 
within  its  jurisdiction:  and  it  has  only  jurisdiction  to  commit  for 
breaches  of  its  privilege.  Without  saying  at  present  whether  a  li- 
bel can  in  any  case  be  a  breach  of  privilege;  at  least  it  ought  to  have 
been  averred  in  the  plea,  that  the  plaintiff  had  been  guilty  of  a 
breach  of  privilege;  and  likewise  it  should  have  shewn  what  the  li- 
bel was  which  they  make  a  breach  of  privilege.  [Lord  Ellenborough, 
C.  J.  They  have  come  to  a  resolution,  which  is  a  judgment  in  [  129  J 
this  case ;  and  are  we  to  open  the  matter  of  that  judgment,  and  say 
whether  they  came  properly  to  that  conclusion  ?  We  must  look 
at  the  conclusion,  and  say  whether  that  bears  out  the  act  of  their 
officer.  Bayley,  J.  If  we  can  unravel  their  conclusion,  the 
county  court  can  do  it  also ;  for  the  plaintiff  might  have  brought 
his  action  in  the  county  court  as  well  as  in  this  court ;  omitting 
the  vi  et  armis,  and  laying  his  damages  under  4-0  shillings ;  and 
then  the  county  court  would  have  had  to  decide  on  the  fact, 
whether  there  had  been  a  breach  of  privilege;  whether  the 
defendant  were  guilty.]  The  plaint  would  be  removeable  into 
the  superior  court.     He  then  recapitulated  his  objections  to  the 
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f)lea  in  bar,  that  it  does  not  state  that  there  was  any  libel  on  the 
house  of  commons,  or  what  the  libel  was,  nor  that  that  libel  was 
a  breach  of  privileges  of  the  house.  But  whether  it  was  so  or 
not,  that  the  warrant  in  this  case  was  not  sufficient.  Notwith- 
standing any  authority  of  the  house  to  the  speaker  to  issue  a 
warrant  to  commit  the  plaintiff,  the  speaker  is  answerable  if  he 
do  not  issue  a  sufficient  warrant  for  that  purpose.  If  that  whicli 
is  stated  in  the  warrant  to  be  a  breach  of  privilege  be  clearly  not 
so  by  law,  the  court  is  bound  to  decide  against  it  according  to 
law ;  and  in  the  case  of  a  warrant  which  is  to  take  away  from 
a  man  his  liberty,  nothing  is  to  be  inferred  but  what  the  words 
of  themselves  fairly  and  strictly  import.  It  cannot  be  a  breach 
of  the  privileges  of  the  house  to  print  a  libel,  without  shewing 
at  least  that  it  was  published  ;  and  no  publication  is  stated:  and 
this  is  an  objection  appearing  on  the  warrant  itself.  The  dis- 
tinction between  the  question  of  privilege  not  being  examinable 
by  the  courts  of  law  when  arising  directly/  upon  motion  to  dis- 
charge the  party  committed  when  brought  before  the  court  by 
habeas  corpus,  and  being  examinable  when  arising  incide7itally 
before  the  same  court  upon  an  action  brought  for  the  imprison- 
ment, runs  through  and  reconciles  all  the  cases.  Unless  the> 
action  were  maintainable  in  that  case,  the  party  wronged  by  an 
illegal  imprisonment  would  be  without  remedy,  contrary  to  every 
legal  and  constitutional  principle :  but  no  mischief  can  arise  by 
leaving  that  remedy  open ;  because  thei*e  will  be  no  conflict  of 
jurisdiction,  and  the  judgment  of  this  court  is  examinable  in  the 
court  of  parliament  itself,  by  which  any  error  in  judgment  may 
be  corrected.  With  respect  to  the  breaking  the  outer  door, 
Lord  Cokeh  authority  in  Semame's  case  is  express,  that  the  outer 
door  of  every  man's  house  is  privileged  from  being  broken,  ex- 
cept only  where  the  king  is  party  :  and  Lord  Coke  so  understands 
the  case  in  the  year-book  1^  Ed.  4.  fol.  9.  to  which  he  refers. 
And  if  the  exception  had  also  been  extended  to  the  case  of  con- 
tempts, as  stated  in  the  report  of  Semame's  case  in  Cro.  Eliz.,  it 
is  very  extraordinary  that  so  material  a  point  should  have  escaped 
the  observation  of  such  a  man  as  Lord  Coke ;  and  not  less  extra- 
ordinary that  in  the  multitude  of  cases  of  contempt  which  must 
have  occurred  from  that  time  to  the  present,  no  other  than  the 
single  precedent  of  Brigg's  case  should  be  found  in  support  of 
it;  the  circumstances  of  which  it  must  be  difficult  at  this  day  to 
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ascertain,  tho  case  being  so  shortly  and  barely  noticed  in  the 
report;  and  the  leading  case  in  the  year-book  only  mentioning 
the  breaking  of  doors  in  cases  of  felony  or  suspicion  of  felony. 
iX'OrA  Ellenborough^  C.J.  The  haw  is  indeed  so  laid  down  in 
that  case;  but  it  is  an  extra-judicial  opinion  ;  the  point  in  judg- 
ment being,  whether  an  act  avoiding  all  the  corporations  and 
licences  of  Henry  the  6th  should  be  taken  notice  of  as  a  public 
act,  or  ought  to  have  been  pleaded  as  a  private  act.  There  is 
no  judicial  determination  of  the  point  in  question  :  therefore  you 
do  not  lay  the  foundation  for  your  doctrine  so  solidly  as  was 
to  be  expected.  There  is  an  earlier  case  in  the  18  Edward  2(a). 
which  goes  further,  and  which  seems  to  import  that  upon 
all  process  in  execution  the  outer  door  may  be  broken ;  but  it  is 
clear  from  other  authorities  that  in  civil  process  at  the  suit  of 
any  individual  the  outer  door  cannot  be  broken.  That  was  ex- 
pressly decided  in  Cook's  case  (i),  where  the  very  point  came  in 
judgment,  whether  the  killing  the  officer  in  attempting  to  break 
the  door  to  execute  civil  process  against  the  party  was  murder 
or  manslaughter ;  and  it  was  held  to  be  only  manslaughter.] 

Holroyd  th  en  expressed  his  anxious  desire  that  the  court,  if 
they  had  any  doubt  upon  the  question,  would  require  another 
argument,  on  account  of  the  great  importance  of  the  case,  and 
of  the  topics  which  it  embraced. 

Lord  Ellenborough,  C.  J.  It  does  not  appear  to  me  with 
respect  to  the  only  points  which  are  before  us  in  judgment  in 
this  case,  that  any  further  argument  is  necessary :  the  case  has  been 
already  argued  very  fully  and  with  great  ability,  and  I  do  not 
think  that  further  light  can  be  thrown  upon  the  subject  by  another 
argument.  If  the  court  had  any  doubt  upon  the  case  tliey  would 
certainly  take  further  time  for  the  consideration  of  it;  but  it 
will  be  recollected  that  it  has  been  depending  for  some  time 
before  us;  and  having  been  discussed  at  great  extent,  and  the 
authorities  diligently  canvassed  in  the  course  of  the  last  term,  it 
has  naturally  led  the  judges  to  look  with  attention  into  the  autho- 
rities then  cited,  and  to  take  a  full  consideration  of  the  record 
before  us ;    and  upon  the  most  mature  consideration  of  that 

{a)  Vide  Fitx.  Abr.  Execution,  pi.  152.  (misprinted  252.),  coiTCCted  in  Bro. 
Execution,  pi.  100.  from  18  Ed.  4.  4.  pi.  \9i  and  see  also  the  report  of  the 
case  of  Semayne  v.  Graham,  in  Yeh.  28. 

{b)  Cro.  Car.  537. 
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record,  and  of  the  law  connected  with  the  subject-matter,  I  own 
I  have  not  a  particle  of  doubt  as  to  the  judgment  which  it 
behoves  the  court  to  pronounce  upon  this  occasion. 

This  is  an  action  of  trespass  commenced  by  Sir  Francis  Bur- 
deti,  complaining  of  the  defendant  for  breaking  and  entering 
his  house,  the  outer  door  of  it  being  shut,  and  doing  this  with 
force  and  a  strong  hand,  assisted  by  soldiers,  and  taking  him  out 
of  his  house,  putting  him  into  a  coach,  and  carrying  him  through 
the  public  streets  under  a  military  guard  to  the  Tower  of  Z,owt/on, 
and  there  delivering  him  into  the  custody  of  the  lieutenant  of 
the  Tower,  and  confining  him  in  such  custody.  There  are  other 
counts  in  the  declaration  for  similar  trespasses  against  the  plain- 
tiff's person,  unaccompanied  by  the  circumstances  of  the  break- 
ing and  entering  the  house,  the  outer  door  being  shut:  and 
there  are  also  counts  for  false  imprisonment  generally,  and  for 
a  common  assault.  The  defendant,  the  speaker  of  the  house  of 
commons,  justifies  the  several  trespasses  complained  of;  stating 
that  at  the  time  of  committing  these  supposed  trespasses  a 
parliament  was  holden  and  sitting  at  Westminster ,-  that  the  defen- 
dant was  a  member,  and  also  speaker  of  the  commons  house  of  par- 
liament, and  that  the  plaintiff  was  also  a  member  of  that  house. 
It  then  states  a  resolution  of  the  house  prior  to  the  supposed  tres- 
passes, that  a  letter  signed  "  Francis  Burdctt"  and  a  further 
part  of  a  paper  entitled  "  Argument,"  accompanying  the  same, 
and  inserted  in  Cobhetfs  Weekly  Register,  was  "  a  libellous  and 
scandalous  paper,  reflecting  on  the  just  rights  and  privileges  of 
that  house :"  and  also  "  that  Sir  Francis  Burdett,  Bart.,  who  had 
admitted  that  letter  and  argument  to  have  been  printed  by  his 
authority,  had  been  thereby  guilty  of  a  breach  of  the  privileges 
of  that  house:  and  that  it  was  thereupon  then  and  there  ordered 
that  Sir  Francis  Burdett  should  be  for  his  said  offence  committed 
to  the  Tower  of  London,  and  that  the  speaker  should  issue  his 
warrant  accordingly."  It  then  states  the  issuing  of  such  warrant 
to  the  seijeant  at  arms,  reciting  the  resolutions  and  order  of  the 
house,  which  I  have  already  stated,  and  commanding  him  or  his 
deputy  to  take  into  his  custody  the  body  of  Sir  Francis  Burdetty 
and  then  forthwith  to  deliver  him  into  the  custody  of  the  lieute- 
nant of  the  Tower.  And  then  it  states  the  delivery  of  the  speaker's 
warrant  to  the  seijeant  at  arms.  It  further  proceeds  to  state 
another  warrant  issued  by  the  speaker  to  the  lieutenant  of  the 
Tower,  reciting  the  same  resolution  and  order  of  the  house  of 
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commons  before-mentioned ;  and  states  the  delivery  of  this  last- 
mentioned  warrant  to  the  lieutenant  of  the  Tower.  That,  by 
virtue  of  the  first-mentioned  warrant,  the  Serjeant  at  arms,  in 
order  to  take  the  body  of  Sir  Francis  and  deliver  him  to  the  lieu- 
tenant of  the  Tower,  went  to  the  messuage  of  Sir  Francis ;  and 
because  the  outer  door  was  shut  and  fastened,  so  that  the  serjeant 
at  arms  could  not  thereby  enter  the  messuage,  he,  the  serjeant 
at  arms,  then  and  there  in  a  loud  and  audible  voice  gave  notice  to 
Sir  FranciSf  who  was  then  in  his  messuage,  of  the  purpose  for 
which  be  came,  that  i^  to  arrest  him  by  virtue  of  the  warrant. 
That  tlie  serjeant  at  arms  required  the  outer  door  to  be  opened, 
that  he  might  be  admitted  into  the  house  to  execute  the  warrant; 
and  because  the  outer  door  was  not  opened,  but  kept  fast  against 
him,  and  he  was  refused  admittance,  he  with  the  aid  of  soldiers 
and  armed  men  broke  open  the  window  and  thereby  entered  into 
the  house  for  the  execution  of  the  warrant,  and  made  the  arrest 
of  the  plaintiff;  and,  in  obedience  to  the  warrant,  compelled 
him  to  go  out  of  his  messuage  into  the  street,  and  from-  thence 
into  a  coach,  and  so  conveyed  him  to  the  Tower,  and  delivered 
him  into  the  custody  of  the  lieutenant  of  the  Tower. 

This  is  the  justification  pleaded  on  the  part  of  the  speaker;  to 
which  justification  there  is  a  demurrer  :  and  the  only  points 
which  are  immediately  presented  by  the  record  for  our  decision 
are,  first.  Whether  the  house  of  commons  has  any  authority  by 
law  to  commit  in  cases  of  contempt  as  for  a  breach  of  privilege? 
Secondly,  Whether,  supposing  the  house  to  ha/ve  such  an  Slu** 
thority  in  general,  that  authority  has  been  well  executed  by  the 
warrant  in  question ;  that  is,  whether  the  warrant  stated  in  the 
plea  of  the  defendant  discloses  a  sufficient  ground  of  commitment 
in  this  instance  ?  And  thirdly.  Whether  the  means  which  have 
been  used  for  the  execution  of  the  speaker's  warrant  are  in  law 
justifiable  ?  The  subject,  as  it  seems  to  me,  cannot  properly  be 
branched  out  and  divided  into  more  points.  In  argument  it  has 
indeed  been  dilated  to  a  much  wider  extent  here,  and  has  been 
considered  in  much  greater  latitude  as  a  question  of  controversy 
elsewhere,  than  is  at  all  necessary  for  the  decision  of  these  which 
are  the  only  points  with  which  we  have  judicially  any  concern 
upon  the  present  occasion.  The  citations  made  upon  the  first 
argument  from  the  judgment  of  Sir  Orlando  Bridgeman  rather 
tend  to  illustrate  the  character  of  that  most  eminent  judge,  by 
exhibiting  the  profundity  of  his  learning,  and  the  extent  of  hid 
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intlustry,  than  to  throw  any  material  light  upon  the  present 
question.  A  very  moderate  portion  of  the  learning  there  dis- 
played by  him  is  at  all  applicable  to  the  present  case.  The  main 
point  decided,  and  properly  decided,  in  that  case  was,  that  the 
privilege  of  parliament,  which  exempted  members  from  arrest, 
did  not  wholly  suspend  the  right  of  suit  against  them  during  the 
entire  continuance  of  the  parliament,  at  least  so  as  to  prevent 
the  suing  them  by  original.  So  a  great  part  of  the  learning  ex- 
hibited upon  Thoi-pe's  case  there  cited,  though  properly  adverted 
to  as  the  case  itself  was,  bears  very  little  on  the  question  im- 
mediately before  us.  That  case,  which  is  to  be  found  in  the 
Bolls  of  Farliamenf,  31  H.  6.  No.  26,  27,  28.  decides  that  a  suit 
commenced  against  a  member  might  proceed  to  any  extent  in 
the  time  of  the  vacation  of  parliament,  though  not  in  parliament 
time,  as  it  is  called.  Thorp^%  case  appears  to  be  the  earliest 
applicable  tp  parliamentary  privilege ;  for  the  two  other  cases  of 
an  earlier  date  mentioned  by  Lord  Coke  in  his  ^ih  Institute  (24), 
that  oi  Jolin  de  Thoresby^  10  Ed.  3.  and  of  Bogo  de  Clare,  18 
FA.  1.,  are  shewn  by  Sir  Orlando  Bridgcman  in  his  judgment,  in 
Jienyon  v.  Evely?!,  to  have  no  proper  reference  to  the  privileges 
of  the  members  of  the  house  of  commons  :  and  indeed,  accord- 
ing to  this  case  of  Thorpe,  as  supposed  by  Lord  Coke,  it  appears 
that  the  exemption  from  arrest  was  not  claimed  or  considered  as 
the  peculiar  privilege  of  a  member  of  the  one  or  of  the  other 
house  of  parliament,  properly  as  such ;  but  as  the  privilege  of 
a  member  of  the  high  court  of  parliament  generaUtj :  and  the 
reason  of  such  privilege,  as  given  by  the  judges,  is  one  which 
applies  equally  to  the  members  of  both  houses,  viz.  "  that  they 
may  have  their  freedom  and  liberty  freely  to  intende  upon  the 
parliament."  Other  cases  have  been  cited,  in  which  the  right  of 
the  subject  to  sue  upon  matters  of  parliamentary  cognizance  has 
been  in  part  recognized  by  the  courts.  The  first-mentioned  of 
these  cases  however,  that  of  Thoiye,  respects  merely  the  privileges 
of  individual  members,  and  the  means  of  their  individual  protec- 
tion, not  the  vindictive  privileges  of  the  house  for  offences  done 
generally  against  the  body  of  the  house,  in  breach  of  the  rights 
and  privileges  of  the  whole  house  collectively  considered.  The 
other  cases  next  mentioned,  of  Bogo  de  Clare,  and  John  de 
Thoreshy,  do  not  apply  to  this  question ;  which  is,  what  acts  the 
house  of  commons  may  justifiably  do  ;  not  where,  or  how,  such 
acts  shall  be  alone  brought  into  question. 
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As  to  the  first  point  wliich  arises  in  this  case :  has  the  house  of 
commons  a  right  to  commit  for  breach  of  privilege?  It  has 
been  argued,  that  tliey  are  prohibited  from  imprisoning  persons 
by  the  statute  of  Magna  Charta,  and  the  28  Ed.  3.  c.  3. :  but 
the  provision  in  Magna  Charta  directed  against  acts  of  unautho- 
rized force,  "  that  no  man  shall  be  imprisoned  but  by  the  laxsoful 
judgment  of  his  peers,  or  hi/  the  law  of  the  land  "  and  that  of  the 
Stat.  28  Ed.  3.  "  that  no  man  shall  be  put  out  of  land  or  tene- 
ment, WW  talcen  or  imprisoned,  nor  disinherited,  nor  put  to  death, 
without  being  brought  in  to  answer  by  due  process  of  the  law  •'^ 
are  satisfied  as  flir  as  they  relate  to  this  subject,  if  the  lex  et  con- 
suetndo  piorUamenti  be,  as  Lord  Coke  and  all  the  writers  on  the 
law  have  held  that  it  is,  part  of  the  law  of  the  land  in  its  large 
and  extended  sense.  At  what  time  the  two  houses  of  parliament, 
as  at  present  constituted  and  distinguished,  that  is,  as  lords  and 
commons,  first  ceased  to  sit  together,  as  originally  they  did,  and 
began  to  have  a  separate  existence,  is  a  matter  more  of  antiqua- 
rian curiosity  than  of  legal  importance.  The  separation  of  the 
two  houses  seems  to  have  taken  place  as  early  as  the  49  i/.  3. 
about  the  time  of  the  battle'^of  Evesham  ;  for  I  think  it  is  at 
that  period  that  the  first  return  of  "  knights,  citizens,  and  bur- 
gesses" is  to  be  found  ;  and  that  separation  was  probably  effected 
and  previously  sanctioned  by  a  formal  act  for  that  purpose  by 
the  king  and  parliament  as  originally  constituted.  At  any  rate 
the  very  first  subsequent  act  of  the  parliament,  acting  in  the  two 
houses  conjointly  with,  the  king,  operated  as  a  formal  recognition 
of  an  antecedently  authorized  separation  of  parliament  into  the 
two  houses  in  which  they  then  and  have  since  sat.  The  privi- 
leges which  have  been  since  enjoyed,  and  the  functions  which 
have  been  since  uniformly  exercbed,  by  each  branch  cf  the  legis- 
lature, with  the  knowledge  and  acquiescence  of  the  other  house 
and  of  the  king,  must  be  presumed  to  be  the  privileges  and  func- 
tions which  then,  that  is,  at  the  very  period  of  their  original  se- 
paration, were  statutably  assigned  to  each.  The  privileges 
which  belong  to  them  seem  at  all  tflnes  to  have  been,  and  neces- 
sarily must  be,  inherent  in  them,  independent  of  an}'  precedent : 
it  was  necessary  that  they  should  have  the  most  complete  per- 
sonal .security,  to  enable  them  freely  to  meet  for  the  purpose  of 
discliarging  their  important  functions,  and  also  that  they  should 
have  the  right  of  self-protection .  I  do  not  mean  merely  against 
acts  of  individual  wrong ;  for  poor  and  iu)potent  indeed  would 
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be  the  privileges  of  parliament,  if  they  could  not  also  protect 
themselves  against  injuries  and  affronts  offered  to  the  aggregate 
body,  which  might  prevent  or  impede  the  full  and  effectual  ex- 
ercise of  their  parliamentary  functions.  This  is  an  essential 
right  necessarily  inherent  in  the  supreme  legislature  of  the  king- 
dom, and  of  course  as  necessarily  inherent  in  the  parliament 
assembled  in  two  houses  as  in  one.  The  right  of  self-protection 
implies,  as  a  consequence,  a  right  to  use  the  necessary  means  for 
rendering  such  self-protection  effectual.  Independently,  there- 
fore, of  any  precedents  or  recognized  practice  on  the  subject, 
such  a  body  must  a  priori  be  armed  with  a  competent  authority 
to  enforce  the  free  and  independent  exercise  of  its  own  proper 
functions,  whatever  those  functions  might  be.  On  this  ground 
it  has  been,  I  believe,  very  generally  admitted  in  argument^  that 
the  house  of  commons  must  be  and  is  authorized  to  remove  any 
immediate  obstructions  to  the  due  course  of  its  own  proceedings. 
But  this  mere  power  of  removing  actual  impediments  to  its  pro- 
ceedings would  not  be  sufficient  for  the  purposes  of  its  full  and 
efficient  protection:  it  must  also  have  the  power  of  protecting 
itself  from  insult  and  indignity  wherever  offered,  by  punishing 
those  who  offer  it.  Can  the  high  court  of  parliament,  or  either 
of  the  two  houses  of  which  it  consists,  be  deemed  not  to  possess 
intrinsically  that  authority  of  punishing  summarily  for  contempts, 
which  is  acknowleged  to  belong,  and  is  daily  exercised  as  belong- 
ing, to  every  superior  court  of  law,  of  less  dignity  undoubtedly 
than  itself?  And  is  not  the  degradation  and  disparagement  of 
the  two  houses  of  parliament  in  the  estimation  of  the  public,  by 
contemptuous  libels,  as  much  an  impediment  to  their  efficient 
acting  with  regard  to  the  public,  as  the  actual  obstruction  of 
an  individual  member  by  bodily  force,  in  his  endeavour  to 
resort  to  the  place  where  parliament  is  holden  ?  And  would 
it  consist  with  the  dignity  of  such  bodies,  or  what  is  more,  with 
the  immediate  and  effectual  exercise  of  their  important  func- 
tions, that  they  should  wait  the  comparatively  tardy  result  of 
a  prosecution  in  the  ordinary  course  of  law,  for  the  vindica- 
tion of  their  privileges  from  v  rong  and  insult  ?  The  neces- 
sity of  the  case  would,  therefore,  upon  principles  of  natural 
reason,  seem  to  require  that  such  bodies,  constituted  for  such 
purposes,  and  exercising  such  functions  as  they  do,  should  pos- 
«es8  the  powers  which  the  history  of  the  earliest  times  shews  that 
they  have  in  fuct- possessed  and  used.  It  is  therefore  idle  to  con- 
tends 
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tend,  as  some  have  done,  that,  as  the  house  of  commons  is  a  body 
which  has  begun  to  exist  separately  and  substantively  since  the 
time  of  legal  memory,  that  is,  since  the  return  of  Richard 
the  First  from  the  Holy  Land ;  and  ihat,  as  they  cannot  on  that 
account  claim  by  prescription  or  immemorial  custom  any  power 
of  commitment,  and  that  no  act  of  parliament  since  that  time  has 
expressly  given  it  to  them;  therefore,  that  it  cannot  legally  belong 
to  them.  I  am  glad  that  nothing  of  that  kind  has  been  advanced 
in  argument  upon  this  occasion ;  but  it  is  impossible  not  to  have 
heard  of  its  having  been  urged  elsewhere  and  on  other  occasions. 
And  perhaps  more  weight  has  been  given  to  the  argument  than 
seems  to  belong  to  it,  from  the  pains  that  Sir  Robert  Atkyns  (in 
his  treatise  in  the  form  of  an  argument  upon  the  information 
against  William  Williams,  Esq.)  has  taken  to  answer  it.  For  he 
seems  to  suppose  it  necessary,  "  to  support  the  power  and  privi- 
lege of  the  house  of  commons,  as  being  an  essential  part  of  the 
parliament,  to  make  it  out  against  these  innovators,  (as  he  calls 
them,)  that  the  house  of  commons  has  ever  been  a  part  of  the 
parliament,  and  that  it  was  so  long  before  the  49  H.  3. ;"  which, 
as  already  mentioned,  is  the  date  of  the  first  writ  of  summons  for 
knights,  citizens,  and  burgesses,  now  extant:  admitting,  "that, 
where  the  beginning  of  a  thing  is  known,  there  can  be  nothing 
belonging  to  it  by  prescription."  But  Selden,  I  observe,  (Priv.  of 
Pari,  1\S.)  acknowledges  that  there  had  been  a  great  change  in 
the  constitution  of  the  parliament,  but  supposes  it  to  have  hap- 
pened long  before  the  49  H-  3.  namely,  in  the  time  of  that  king's 
father,  King  John ;  (still  placing  it  however  within  time  of  legal 
memory;)  and  he  supposes  that  it  was  done  by  a  law,  though  the 
law  be  lost ,-  as  many  rolls  of  parliament  "were  laherein  those  laws  ivere 
entered.  But  supposing  the  separate  existence  of  the  house  of 
commons  to  have  begun  only  in  the  49  Hen.  3.,  or  at  some  other 
period  within  the  time  of  legal  memory;  the  answer  to  the  ob- 
jection is  that  some  statute  or  act  of  supreme  national  authority, 
whatever  it  was,  by  which  the  house  then  began  to  exist  and  act, 
and  has  since  acted,  separately,  as  a  distinct  branch  of  the  legis- 
lature from  the  lords,  and  conjointly  with  the  lords  and  the  king, 
as  a  parliament,  invested  them,  as  such  house,  with  the  antece- 
dent essential  privileges  which  belonged  to  the  aggregate  body 
of  parliament,  at  least  to  the  extent  in  which  they  have  been 
ever  since  enjoyed  by  that  house,  and  of  which  the  subsequent 
enjoyment  is  evidence:  and  it  would  only  vary  the  form  of  pre- 
scribing, 
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scribing,  if  any  prescription  were  in  such  case  necessary,  to  such 
an  owe  as  the  following;  namely,  that  from  time  whereof  the  me- 
mory of  man  is  not  to  the  contrary  until  the  49  H.  3.  all  the 
members  of  parliament,  byjheir  then  name  of  proceres  nobiles  et 
magnates,  and  since  the  49  H.  3.  by  their  several  names  of  lords 
spiritual  and  temporal,  and  of  knights  citizens,  and  burgesses  in 
parliament  assembled,  have  had  and  used,  and  now  and  still  of 
of  right  ought  to  have  and  use  such  and  such  privileges.  So  that 
if  \he  parliament  itself,  in  any  anterior  form  of  its  existence,  be 
prescriptive  antiquity,  about  which  no  reasonable  doubt  can  be 
entertained,  the  same  privileges  which  were  in  such  anterior  form 
then  enjoyed  by  it  may  still  (if  necessary  so  to  consider  it)  be 
even  technically  prescribed  for  by  parliament  in  the  very  form 
into  which  it  has  since  resolved  itself  and  now  subsists :  unless, 
indeed,  it  can  be  contended  with  effect,  that  tfie  legislature  itself 
is  incompetent  to  vary  the  precise  form  in  which,  in  time  beyond 
memory,  it  appears  to  have  existed  and  acted ;  a  point  which,  I 
presume,  few  persons  will  be  hardy  enough  to  contend  for. 
There  is  no  pretence,  therefore,  for  treating  the  privileges  of  the 
house  of  commons,  as  some  persons  have  treated  them,  as  things 
of  a  novel  origin  and  constitution,  beginning  within  time  of  legal 
memory,  and  standing  upon  no  authority  of  prescription  or  sta- 
tute. 

These  privileges  appear  to  have  been  claimed,  exercised  and 
recognized  in  numerous  precedents,  almost  as  early  as  we  can  dis- 
tinctly trace  the  house  acting  in  its  separate  parliamentary  capa- 
city. Without  referring  more  at  large  to  Thorpe^s  case,  the  per- 
sonal privileges  of  parliament  are  stated  in  it  in  these  terms:  "If 
any  person  that  is  a  member  of  this  high  court  of  parliament  be 
arrested  in  such  case  as  be  not  for  treason  or  felony,  or  surety  of 
the  peace,  or  for  a  condemnation  had  before  the  parliament,  it  is 
used  that  all  such  persons  shall  be  released  of  such  arrests,  and 
make  an  attorney,  so  that  they  may  have  their'freedom  and  li- 
berty freely  to  intende  upon  the  parliament."  I  am  aware  that 
this  authority  in  terms  relates  only  to  privileges  of  personal  free- 
dom from  arrest,  and  not  to  the  vindictive  privilege  of  commit- 
ting for  contempts  against  the  'whole  house.  But  on  this  latter  point, 
not  to  incumber  the  case  unnecessarily  with  a  vast  variety  and 
quantity  of  matter,  I  would  refer  only  generally  to  the  case  of 
Ferrers,  {very  fully  reported  in  Crompton^s  Jwisdiction  of  Courts ;) 
Trewynard^a  case,  in  Dy.  59.;  William  Thran'wis'  case  in  1529, 
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who  was  committed  to  the  custody  of  the  serjeant  at  arms  for  a 
contempt  in  words  against  the  dignity  of  the  house ;  John  Went- 
worth's  case,  of  the  same  kind,  in  1575,  in  D' Ewes' journal  24<4<. ; 
and  the  case  of  Hall,  a  member  of  the  house  of  commons,  in  1580, 
which  is  also  in  U Ewes' Journal,  from  page  291  to  298.  (a),  and 
which  is  the  first  instance  of  a  libel  punished  by  the  house.     In 
that  case  Arthur  Hall  was  punished  for  a  libel  on  the  dignity  of 
the  house,  by  being  committed  and  expelled :  and  he  was  also 
^ned ;  in  respect  to  which  latter  species  of  punishment,  that  of 
fining,  the  house  exercised  in  that  instance  a  power  which  they 
have  not  since  been  in  the  habit  of  exercising :  but  certainly  that 
precedent,  as  far  as  it  goes  to  the  expulsion  and  imprisonment  of 
a  member,  is  fully  sustained  by  more  modern  usage.     He  was 
committed  for  six  months,  and  to  be  further  imprisoned  till  a  re- 
vocation and  retraction  under  his  hand  of  the  slander  contained 
in  his  book.     That  perhaps  might  be  considered  as  an  excess  of 
jurisdiction;  as  contrary  to  the  general  principles  of  English  law: 
for  the  courts  of  law  cannot  commit  a  person  till  he  retracts  or 
makes  personal  submission  for  his  offence:  but  as  far  as  the  mere 
infliction  of  imprisonment  goes,  it  shews  at  least  that  the  house 
were  in  the  habit  of  committing  for  contempts.    And  the  sort  of 
libel  for  which  he  was  punished,  as  it  appeared  in  D' Ewes' Jour- 
nal, was  not  a  libel  upon  individual  members,  but  upon  the  whole 
parliament. 

Without  resting  any  longer,  however,  upon  these  precedents, 
I  come  with  more  satisfaction  to  an  authority  which  cannot  be 
gainsayed  or  questioned ;  to  the  legislative  recognition  of  a  power 
in  either  house  of  parliament  to  punish  by  imprisonment ;  for  that 
I  think  is  virtually  to  be  understood  from  the  stat.  1  Jac.  I.e.  13. 
But  before  I  observe  upon  that  statute,  I  will  shortly  advert  to  a 
prior  act  of  the  4th  H.  8.  made  in  the  case  of  a  Mr.  Strode,  who 
was  imprisoned  for  something  he  had  done  in  parliament;  and 
by  which  it  was  enacted,  that  "  all  suits,  accusements,  condemna- 
tions, executions,  fines,  amerciaments,  punishments,  corrections, 
grants,  charges,  or  impositions  put  or  had,  or  hereafter  to  be  put 
or  had  unto  or  upon  the  said  R.  Strode,  and  to  every  other  per- 
son or  persons  afore  specified  in  that  parliament,  or  that  of  any 
'parliament  that  shall  he,  for  any  bill,  speaking,  reasoning,  or  de- 
claring of  any  matter  concerning  the  parliament  to  be  commenced 
and  treated,  should  be  utterly  void  and  of  none  effect."   I  own  I 
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agree  with  the  cogent  reasons  given  by  Sir  Robeti  Aiki/ns,  (p.  56.) 
(a)  that  this  is  to  be  considered  as  a  general  act,  notwithstanding 
the  opinion  given  to  the  contrary  in  the  case  of  Mr.  Holies  (6), 
3  Char.  1.  This  act,  however,  only  relates  to  the  personal  im- 
munity and  protection  of  the  members  themselves,  for  acts  done 
in  parliament  or  concerning  the  same.  Then  comes  the  stat.  1 
Jac,  1.  c.  13.  which  after  reciting,  that  "heretofore  doubt  had 
been  made  if  any  person,  being  arrested  in  execution,  and  by 
jn-ivilege  of  either  of  the  houses  of  parliament  set  at  liberty,,  whether 
the  party  at  whose  suit  such  execution  was  pursued,  be  for  ever 
after  barred  and  disabled  to  sue  forth  a  new  writ  of  execution  in 
that  case:"  (which  shews  very  clearly,  that  parliament  had  been 
in  the  habit  of  setting  aside  or  superseding  such  executions;)  for 
avoiding  all  further  doubt  and  trouble  which  in  like  cases  may 
hereafter  ensue;  enacts,  "that  the  party  at  whose  suit  such  writ 
of  execution  was  pursued,  his  executors,  &c.  after  such  time  as 
the  privilege  of  that  session  of  parliament,  in  which  such  privilege 
shall  be  so  granted,  shall  cease,  may  sue  forth  and  execute  a  neto 
writ  or  writs  of  execution,"  &c.  Is  not  this  an  ample  recogni- 
tion of  the  prior  exercise  of  an  authority  by  the  houses  of  parlia- 
ment to  liberate  persons  entitled  to  privilege,  who  were  in  execu- 
tion :  this  statute  enacting,  however,  at  the  same  time,  that  it 
should  not  be  an  answer  to  the  further  charging  him  in  execution 
by  his  creditor,  that  he  had  once  been  taken  in  execution.  The 
statute  then  provides,  "that  from  thenceforth  no  sheriiF,  bailiff, 
or  other  officer,  from  whose  arrest  or  custody  any  such  person  so 
arrested  in  execution  shall  be  delivered  by  any  such  privilege,  shall 
be  charged  or  chargeable  with  or  by  any  action  whatsoever,  for 
delivering  out  of  execution  any  such  privileged  person  so  as  is 
iiforesaid  by  such  privilege  of  parliament  set  at  liberty ;  any  law, 
custom,  or  privilege  heretofore  to  the  contrary  notwithstanding." 
And  then  follows  this  proviso,  which  is  very  material  to  the  pre- 
sent purpose:  "Provided  always,  that  this  act,  or  any  thing 
therein  contained,  shall  not  extend  to  the  diminishing  of  any  pu- 
nishment to  be  hereafter  by  censure  in  parliament  indicted  upon 
any  person  which  shall  hereafter  make  or  procure  to  be  made 
any  such  arrest  as  aforesaid."  NoV  by  inflicting  censure,  the 
power  of  doing  which  was  thus  saved  to  the  houses  of  par- 
liament, as  they  had  before  been  accustomed  to  exercise  it, 

(a)  See  also  4  Imu  9.  to  the  same  effect.  {b)  7  St.  Tr,  249. 
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must  be  meant,  not  a  mere  crimination  or  reproof  in  "words 
onli/y  but  the  substantial  infliction  of  positive  pujiishment  by  *  par- 
liament upon  the  offender.  This  act,  indeed,  applies  in  terms 
only  to  the  particular  case  of  arrests ;  but  no  one  can  reason  so 
weakly  as  to  suppose,  or  argue  so  narrowly  as  to  say,  that  the 
power  of  the  houses  of  parliament  to  inflict  punishment  existed 
and  had  been  exercised  only  in  that  particular  case.  I  have 
mentioned  this  instance,  not  from  the  necessity  of  the  thing  in 
so  plain  a  case,  but  because  it  has  been  thrown  out  very  confi- 
dently, that  the  privilege  of  the  house  of  commons  stood  upon 
no  parliamentary  recognition  or  authority  whatsoever :  here, 
however,  is  a  direct  parliamentary  recognition  of  their  right  to 
inflict  punishment  by  censure  in  parliament  in  the  one  case  that 
is  specifically  mentioned,  and  it  virtually  ratifies  what  had  been 
antecedently  done  by  the  house  in  the  way  of  punishment,  of 
which  the  usual  mode  appears  to  have  been  by  imprisonment. 

Having  stated  thus  much  of  the  eai'lier  precedents  and  autho- 
rities in  respect  to  the  parliament  itself,  and  their  own  practice 
of  committing  for  contempts,  I  come  now  to  a  period  nearer  to 
our  own  times,  and  more  within  our  own  immediate  contempla- 
tion and  view,  where  the  materials  for  our  judgment  are  more 
abundant,  and  the  sources  from  which  they  are  drawn  are  in 
some  respects  more  satisfactory.  If  any  person  more  than 
another  could  be  supposed  to  doubt  the  power  of  the  house  of 
commons  to  commit  for  contempt ;  if  any  person  who  ever  sat  in 
this  place  was,  more  than  any  other,  jealous  of  every  supposed 
encroachment  upon  the  rights  of  the  people,  either  on  the  part 
of  the  crown,  or  of  either  house  of  parliament,  or  less  favourable 
in  general  to  claims  of  parliamentary  privilege,  it  was  my  Lord 
Holt.  There  is  no  person  at  all  conversant  with  the  disputes 
that  have  taken  place  in  the  courts  of  law  on  this  subject,  who 
is  not  acquainted  with  the  particulars  of  the  case  of  Ashby  v. 
White ;  and  how  he  stood  singly  and  manfully  in  an  opinion, 
which  was  at  last  confirmed  by  the  house  of  lords,  in  maintain- 
ing the  right  of  the  subject  to  maintain  an  action  in  that  case. 
The  legality,  however,  of  a  power  in  the  house  of  commons  to 
commit  for  breach  of  privilege,  generally,  is  so  far  from  being 
questioned  by  Lord  Holt  in  The  Queen  v.  Paty  (a),  the  case  in 
which  the  bailing  of  the  Aylesbury  men,  committed  by  the  house 
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of  commons  for  bringing  actions  against  the  constables  of  Ayles- 
bury for  refusing  their  votes  at  an  election  for  members  of  par- 
liament, was  agitated,  that'  he  expressly  recognizes  their  power 
in  the  passage  which  has  been  referred  to  by  the  Attorney- 
General.  His  words  are  these :  he  said,  "  he  made  no  question 
of  the  fffwer  of  the  house  of  commons  to  commit :  they  might  com- 
mit any  man  for  offering  an  affront  to  a  member  "  (which  nmst 
be  understood  of  an  affront  to  a  member  as  such ;)  "  nay,  (he  said) 
they  might  commit  for  a  crime,  because  they  might  impeach." 
This,  I  presume,  must  be  intended  of  a  commitment  for  a  crime 
in  order  to  an  impeachment :  otherwise,  he  would  admit  them  to 
have  a  general  criminal  jurisdiction,  which  certainly  he  could  not 
mean  to  attribute  to  them.  It  is  impossible  for  any  thing  to  be  more 
full,  explicit,  and  unqualified,  than  this  language  of  Lord  Holt, 
in  which  he  recognizes  a  power  of  commitment  in  the  house  of 
commons  for  a  breach  of  the  privileges  of  their  house :  and  what 
is  said  of  the  house  of  commons  may  be  understood  as  said  also 
of  the  house  of  lords;  for  they  are  one  and  the  same  in  this 
respect:  they  are  but  the  grand  council  of  the  realm  divided 
into  two  different  parts,  each  carrying  with  it  this  essential 
power  and  privilege  to  protect  itself^  which  each  has  exercised 
ever  since  (and  therefore  must  be  presumed  collectively  to  liave 
exercised  before)  their  separation. 

Prior  to  Ashby  v.  T\hite,  in  point  of  time,  was  the  Earl  of 
Shaftesbury^ s  case  («),  which  was  a  commitment  by  the  house  of 
lords  "  for  a  high  contempt  (stated  to  have  been)  committed 
against  this  house."  Two  of  the  judges  there  thought  that  it  was 
a  material  ingredient  in  that  case,  that  the  sessions  during  which 
the  commitment  was  made  was  then  continuing.  The  chief 
justice  Rainsford  thought,  that  the  court  of  K.  B.  had  no  juris- 
diction of  the  cause;  and  Tmsden  J.,  who  was  absent,  com- 
municated by  Jones  J.  his  opinion,  that  Lord  Shaftesbury  should 
be  remanded.  No  distinction  was  taken  in  that  case  between  the 
authority  of  the  lords  and  that  of  the  commons  to  commit.  And 
notwithstanding  the  generality  of  the  commitment,  which  was 
for  a  high  contempt,  without  saying  when,  where,  or  how  com- 
mitted, it  was  sustained  by  this  court,  and  Lord  Shaftesbury 
was  remanded.  This  case  has  been  referred  to  by  judges  in 
later  times  as  an  authority  upon  the  point.     And  in  Alexander 
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Murray'^  case  (a)  the  commitment,  which  was  by  the  house  of 
commons  for  an  offence  against  them,  was  in  the  same  terras, 
"  for  a  high  contempt  of  this  house."  Mr.  Justice  Wright  says 
in  that  case,  "  that  it  was  agreed  on  all  hands  that  they  (the 
house  of  commons)  have  power  to  judge  of  their  own  privileges. 
It  need  not  appear  to  us  what  the  contempt  was ;  for  if  it  did 
appear,  we  could  not  judge  thereof."  And  then  he  cites  Lord 
Shafteshw-T/s  case.  Mr.  Justice  Dennison  says,  "  They  need  not 
tell  us  what  the  contempt  was,  because  we  cannot  judge  of  it." 
Mr.  Justice  Foster  says,  "  The  law  of  parliament  is  a  part  of 
the  law  of  the  land,  and  there  would  be  an  end  of  all  law,  if  the 
house  of  commons  could  not  commit  for  a  contempt :  all  courts  of 
record,  even  the  lowest,  may  commit  for  a  contempt :  and  Lord 
Holt,  though  he  differed  with  the  other  judges,  yet  agreed  that 
the  house  might  commit  for  a  contempt  in  the  face  of  the  house." 
That  statement  of  Mr.  Justice  Foster  certainly  represents  Lord 
Holt  as  having  narrowed  his  admission  far  beyond  what  he  appears 
to  have  done  by  Lord  Raymond'^  report.  The  power  of  commit- 
ting for  contempts  is  not  there  limited  by  Lord  Holt  to  contempts 
committed  in  the  face  of  the  house.  I  do  not  know  how  those 
words  got  into  Wilsori's  report ;  but  the  report  of  Lord  Holt's  own 
words,  as  made  by  Lord  Raymond,  who  heard  them,  is  more 
likely  to  be  correct.  Upon  this  case  I  would  observe,  that  I 
agree  with  Wright  and  Dennison,  Justices,  in  thinking,  that  it 
need  not  appear  what  thie  contempt  was ;  but  I  am  not  prepared, 
to  say  with  them,  that  we  could  in  no  case  judge  of  it,  or  that 
there  might  not  appear  such  a  cause  of  commitment  as,  coming 
collaterally  before  the  court  in  the  way  of  a  justification  pleaded 
to  an  action  of  trespass,  the  court  might  not  be  obliged  to  con- 
sider and  to  pronounce  to  be  defective :  but  it  might  be  a  more 
doubtful  question  whether,  coming  directly  before  us,  as  on  a 
return  to  a  habeas  corpus,  we  could  relieve  the  subject  from  the 
commitment  of  the  house  in  any  case  whatever. 

The  next  case  which  came  before  the  courts  on  habeas  corpus 
is,  I  think.  Brass  Crosby's,  a  case  very  fully  considered  by  a 
most  learned  judge.  Lord  C.  J.  De  Grey ;  and  which  was  also 
decided  by  the  opinion  of  all  the  judges  of  the  court  of  exche- 
quer, as  well  as  of  the  common  pleas;  for  applications  were 
made  to  both  those  courts  to  liberate  the  persons  who  had  been 
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committed  by  the  house  for  contempt :  but  I  do  not  know  of  any 
application  having  been  made  to  this  court  on  that  occasion. 
Without  going  at  large  into  the  report,  which  is  unnecessary 
after  the  full  comment  made  at  the  bar  on  the  language  of  the 
judges  there  stated ;  it  is  sufikient  to  say,  that  Lord  C.  J.  De 
Grey  and  the  other  judges  were  most  clearly  of  opinion,  that  the 
ftouses  of  parliament  were  invested  with  the  power  of  committing 
for  contempts  in  breach  of  their  privileges. 

It  has  been  said  in  answer  to  all  these  cases  of  refusal  by  the 
courts  to  liberate  on  habeas  corpus  the  parties  who  had  been 
committed  by  either  house  of  parliament  far  contempt,  that  the 
courts,  knowing  that  the  party  committed  had  a  remedy  by 
action  if  he  had  been  illegally  committed,  would  not  give  him 
relief  in  that  direct  mode,  but  turned  him  over  to  the  remedy  by 
action  if  he  were  entitled  to  it,  without  inquiry  whether  or  not 
he  were  entitled  to  relief  in  the  particular  instance.  Now  to 
what  extent  it  may  be  warrantable  to  inquire  into  the  catise  of 
commitment,  it  is  not  necessary  to  pronounce :  the  commitment 
must  always  be  by  a  court  of  competent  jurisdiction ;  and  the 
competence  of  the  house  of  commons  to  commit  for  a  contempt 
and  breach  of  privilege  cannot  be  questioned.  A  competence 
to  conraiif  for  all  matters  and  in  all  cases  has  never  been  asserted 
or  pretended  to  on  the  part  of  either  house  of  parliament :  the 
house  of  commons  does  not  pretend  to  a  general  criminal  jurisdic- 
tion. But  if  the  judges  before  whom  those  applications  were 
made  on  writs  of  habeas  corpus  had  felt  that  the  houses  had  no 
pretence  of  power  to  commit,  or  had  seen  upon  the  face  of  the 
returns  that  they  had  exercised  it  in  those  cases  extravagantly, 
and  beyond  all  bounds  of  reason  and  law,  would  they  not  have 
been  wanting  in  their  duty  if  they  had  not  looked  into  the  causes 
of  commitment  stated ;  and  would  it  have  been  an  excuse  for  a 
most  imperfect  discharge  of  their  important  duty  upon  tlie  writ 
of  habeas  corpus  t&say,  that  though  they  remanded  the  prisoner, 
he  had  his  remedy  by  action,  if  the  case  were  that  he  ought 
never  to  have  been  committed  at  all?  Is  not  the  value  of  the 
intermediate  liberty  of  the  subject  of  such  importance,  that, 
where  his  case  falls  within  the  remedy  of  the  writ  of  habeas  cor- 
pus, the  judges  were  bound  at  common  law  to  give  the  party  the 
benefit  of  hie  immediate  liberation,  rather  than  to  turn  him  over 
to  a  distant  remedy  by  action  against  a  party  who  may  die  before 
he  can  obtain  his  judgment;  or,  if  he  Eve,  may  become  insolvent? 

That 
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That  would  be  but  a  poor  and  forlorn  remedy  for  the  party 
aggrieved  by  the  loss  of  his  liberty ;  and  it  would  be  the  greatest 
slander  upon  the  administration  of  the  law  of  England  to  say,  that 
those  who  were  called  upon  to  administeritonthoseoccasions  would 
have  so  done.  Upon  this  subject  I  will  only  say  that  if  a  commitment 
appeared  to  be  for  a  contempt  of  the  house  of  commons  generally ^ 
I  would  neither  in  the  case  of  that  court,  nor  of  any  other  of  the 
superior  courts,  inquire  further:  but  if  it  did  not  profess  to  com- 
mit j^  a  contempt^  but  for  some  matter  appearing  on  the  return, 
which  could  by  no  reasonable  intendment  be  considered  as  a 
contempt  of  the  court  committing,  but  a  ground  of  commit- 
ment palpably  and  evidently  arbitrary,  unjust,  and  contrary  to 
every  principle  of  positive  law,  or  national  justice ;  I  say,  that 
in  the  case  of  such  a  commitment,  (if  it  ever  should  occur,  but 
which  I  cannot  possibly  anticipate  as  ever  likely  to  occur,)  we 
must  look  at  it  atid  act  upon  it  as  justice  may  require  from  what- 
ever court  it  may  profess  to  have  proceeded.     But  is  it  found  in 
any  one  instance,  that  upon  a  refusal  by  the  courts  to  discharge 
the  party  upon  the  writ  of  habeas  corpus,  in  times  even  of  popu- 
lar inflammation,  and  where  lie  might  have  had  a  chance  of 
getting  a  large  compensation  in  damages,  if  he  were  proved  to 
have  been  injured,  any  such  action  has  been  afterwards  brought? 
No  such  action  has  been  ever  brought,  nor  is  it  pretended  that 
in  any  one  of  the  various  cases,  in  all  of  which  the  judges 
have  refused  to  liberate  the  party  committed  for  contempt,  any 
ulterior  remedy  by  acti<»i  was  ever  suggested  as  fit  to  be  re- 
sorted to. 

Thus  the  matter  stands  upon  the  authority  of  precedents  in 
parliament,  upon  the  recognition  by  statute,  upon  the  continued 
recognition  of  all  the  judges,  and  particularly  of  Lord  Holtf 
who  was  one  of  the  greatest  favourers  of  the  liberties  of  the  peo- 
ple, and  as  strict  an  advocate  for  the  authority  of  the  common 
law  against  the  privileges  of  parliament  as  ever  existed.  I 
should  have  thought  that  this  was  a  quantity  of  authority  enough 
to  have  put  this  question  to  rest,  (which  alone  I  am  now  con- 
sidering,) that  is,  whether  the  house  of  commons  has  the  power 
of  commitment  for  a  contempt  of  their  privileges  ?  Wha*  is 
there  against  it?  Is  it  inexpedient  that  they  should  have  such 
a  power?  And  I  am  now  confining  myself  to  the  limits  in  which 
it  is  exercised  m  the  case  before  us.  I  have  ali-eady  said  that 
&  pr iorij  ii  there  were  na  precedents  upon  the  sulgect,  no  legis- 
lative 
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lative  recognition,  no  practice  or  opinions  in  the  courts  of  law- 
recognizing  such  an  authority,  it  would  *  still  be  essentially  neces- 
sary for  the  houses  of  parliament  to  have  it ;  indeed  that  they 
would  sink  into  utter  contempt  and  inefficiency  without  it, 
Could  it  be  expected  that  they  should  stand  high  in  the  estima- 
tion and  reverence  of  the  people,  if,  whenever  they  were  insulted, 
they  were  obliged  to  wait  the  comparatively  slow  proceedings  of 
the  ordinary  course  of  law  for  their  redress  ?  That  the  speaker 
with  his  mace  should  be  under  the  necessity  of  going  before  a 
grand  jury  to  prefer  a  bill  of  indictment  for  the  insult  offered  to 
the  house  ?  They  certainly  must  have  the  power  of  self-vindi- 
cation and  self-protection  in  their  own  hands :  and  if  there  be 
any  authenticity  in  the  recorded  precedents  of  parliament,  any 
force  in  the  recognition  of  the  legislature,  and  in  the  decisions  of 
the  courts  of  law,  they  have  such  power. 

Assuming  then  that  the  house  has  the  power  of  commitment, 
the  next  point  is  whether  it  has  been  well  exercised  by  the  war- 
rant in  question.     The  warrant  states  a  resolution  of  the  house  of 
commons,  that  a  certain  paper  (describing  it)  which  the  plaintiff, 
a  member  of  the  house,  admitted  to  have  been  printed  by  his 
authority,  was  a  libellous  and  scandalous  paper  reflecting  on  the 
just  rights  and  privileges  of  the  house ;    and  that  the  plaintiff 
had  thereby  been  guilty  of  a  breach  of  the  privileges  of  the 
house.     It  is  said  that  there  should  have  been  an  averment  in 
the  plea  of  all  the  several  matters  recited  in  the  warrant  as  the 
foundation  upon  which  it  issued  j  and  that  it  is  not  enough  to 
allege  an  order  of  the  house  of  commons  assuming  the  facts  to  be 
as  stated  in  it.     But  if  it  be  clear,  as  it  is,  that  this  was  a  matter 
which  the  house  were  competent  to  decide  both  as  to  the  fact 
and  the  effect  of  the  publication ;  then  by  analogy  to  the  judg- 
ment of  a  court  of  law,  (and  the  judgments  of  either  house  of 
parliament  cannot  with  propriety  be  put  upon  a  footing  less 
authoritative  than  those  of  the  ordinary  courts  of  lav/,)  the  house 
must  be  considered  as  having  decided  both,  as  fur  as  respects 
any  question  thereupon  which  may  arise  in  other  courts.    Again, 
it  is  said,  that  it  is  not  stated  that  the  plaintiff  ji^wi/w^ec?  the  libel ; 
only  that  it  was  ■printed  by  Ms  authority :   but  to  cause  a  libel,  as 
this  is  declared  to  be,  to  be  printed  by  others  is  a  publication, 
supposing  a  publication  to  be  strictly  required  in  such  a  case. 
If  the  paper  had  been  printed  with  his  own  hands,  and  had  gone 
no  further,  it  might  not  be  a  publication ;  but  it  being  stated  to    « 

have 
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have  been  done  by  his  authority  imports  l;hat  it  was  not  his  own 
personal  act,  and  therefore  it  must  have  been  done  by  another 
under  his  authority ;  x^Tio  thereby,  by  such  his  authority,  became 
privy  to  the  contents  of  the  libel.  It  is  further  objected  that 
it  may  be  a  libellous  and  scandalous  paper  in  other  respects 
than  that  which  concerns  the  house  of  commons ;  that  it  might 
reflect  upon  them  in  the  most  respectful  manner,  though  it  might 
be  libellous  and  scandalous  towards  others.  But  are  we  to  de- 
prive words  of  their  obvious  and  popular  signification  in  order 
to  arrive  ac  this  conclusion  ?  "When  it  is  said  in  ordinary  lan- 
guage, that  a  person  has  published  a  libellous  and  scandalous 
paper  rejlecting  upon  a  body  of  persons,  the  word  rejlecting, 
coupled  with  the  context,  must  be  understood  to  mean  injurious-^ 
ly  and  contumeliously  reflecting,  reflecting  in  a  defamatory  man- 
ner :  it  is  stating  the  paper  to  be  libellous  and  scandalous, 
insomuch  as  it  so  reflects  upon  that  body.  The  order  might 
perhaps  have  been  couched  in  more  precise  language ;  and  if 
drawn  by  persons  in  the  habit  of  settling  convictions  and  com-^ 
mitments,  it  might  have  been  done  in  what,  with  reference  to 
such  a  subject,  might  be  called  a  more  workmanlike  manner ; 
but  it  is  sufficiently  plain  and  intelligible  as  it  stands  for  all  or- 
dinary purposes.  The  conclusion  of  the  order,  that  the  plaintiff 
should  be  committed  to  the  Tower  for  his  said  offence,  and  that 
the  speaker  should  issue  his  warrant  accordingly,  is  the  formal 
award  of  the  execution  of  that  power  of  imprisonment,  which, 
upon  grounds  of  law  and  precedent,  already  appears  to  belong 
to  the  house  in  cases  of  this  sort.  Indeed  no  stress  has  been 
laid  in  argument  upon  any  supposed  defect  in  the  warrant  in 
this  particular. 

Supposing  then  a  power  of  commitment  for  breach  of  privilege 
to  exist  in  the  house,  and  that  the  warrant  itself  discloses  a  suffi- 
cient ground  of  commitment,  and  an  order  to  their  officer  to 
execute  it,  the  justification  for  the  persons  acting  under  it  is 
made  out,  unless  any  unjustifiable  means  appear  to  have  been 
afterwards  used  to  carry  the  warrant  into  execution.  And  that 
brings  me  to  the  last  point  to  be  considered,  whether  the  means 
which  appear  to  have  been  used  on  this  occasion  for  the  execution 
of  the  speaker's  warrant  were  justifiable  ?  And  that  depends 
upon  the  single  question.  Whether,  after  notice  given  by  the 
Serjeant  at  arms  of  the  purpose  of  his  coming  to  the  plaintiff's 
house,  and  the  nature  of  the  warrant  he  came  to  execute,  and 
Vol.  XIV.  I    ^  after 
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after  a  request,  made  by  him,  that  the  outer  door  might  be 
opened  to  him,  wliich  was  not  complied  witii,  he  was  authorized 
to  break  into  the  house  for  the  purpose  of  arresting  the  plaintijBF, 
and  carrying  the  warrant  into  full  execution  ?  Nothing  is  more 
certain  than  that  in  the  ordinary  cases  of  the  execution  of  civil 
process  between  subject  and  subject,  no  person  is  warranted  in 
breaking  open  the  outer  door  in  order  to  execute  such  process : 
the  law  values  the  private  repose  and  security  of  every  man  in 
his  own  house,  which  it  considers  as  his  castle,  beyond  the  civil 
satisfaction  of  a  creditor.  But  I  have  already  observed  that  the 
distinction  taken  in  argument  stands  upon  an  extra-judicial 
opinion  in  the  year-book  of  the  13  Ed.  4.  9.  It  is  there  stated 
to  have  been  held,  "  that  for  felony,  or  suspicion  of  felony,  a 
man  may  break  open  the  house  to  take  the  felon ;  for  it  is  for 
the  commonweal  to  take  them."  And  likewise  Choke  said, 
*'  Where  the  king  has  an  interest,  that  the  writ  is  a  non  omittas 
propter  aliquam  libertatem,  &c."  So  the  liberty  of  the  party's 
house  shall  not  hold  where,  &c.  but  otherwise  it  is  Jbr  debt  or 
trespass;  the  sheriff  or  other  cannot  break  open  the  house  to 
take  him ;  for  this  is  only  the  particular  interest  of  the  party. 
And  this  is  cited  in  Fitz.  Ah:  Barre,  pi.  110.  Therefore,  even 
in  that  case,  the  interest  of  the  king  in  the  execution  of  process 
seems  only  to  be  put  in  contradistinction  to  the  interest  of  an 
individual  in  process  sued  out  for  his  own  particular  benefit ; 
inasmuch  as  the  process  of  the  crown  respects  the  public  justice 
and  public' interest  of  the  realm  :  but  it  is  not  put  in  contra- 
distinction to  process  for  contempt,  in  which  the  public  at  large 
have  as  much  interest  as  in  other  criminal  process.  It  is  ex- 
tremely important,  where  citations  are  made  from  the  year-books 
in  the  abridgements,  to  look  at  the  cases  themselves  from  which 
the  dicta  are  imported  ;  for  I  have  often  found  that  a  reference 
to  the  original  case  gives  a  very  different  meaning  to  the  passage 
cited.  Here  it  appears  to  have  been  a  merely  extra-judicial  sub- 
ject of  discussion :  the  question  being  whether  an  act  of  parlia- 
pient,  that  all  the  corporations  and  licences  granted  by  King  H.  6. 
should  be  void,  need  be  specially  pleaded,  or  whether  it  should 
be  judicially  taken  notice  of  as  a  public  act :  in  considering 
which  the  passage  cited  occurs  as  matter  of  observation  be- 
tween the  judges.  If  it  rested  upon  that  alone,  I  should  not  have 
thought  it  an  authority ;   especially  when  I  find  an  older  case  in 
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iy^  18  Ed.  2.,  which  is  in  Ftfz.  Execution,  pi.  152  {a);   where  it 
is  said,  "  Note,  that  the  minister  of  the  king  coming  to  levy  exe- 
cuticn  of  damages  recovered  may  break  open  the  house  fastened 
if  he  cannot  have  the  key :   for  it  is  not  lawful  for  any  to  disturb 
the  execution  of  the  king's  minister,"  &c.  It  is  not  however  clear 
that  this  might  not  relate  to  a  levy  by  the  king's  minister,  as  he 
is  called,  for  the  king's  debtj  and  not  to  a  levy  by  the  king's 
officer  for  the  debt  of  an  individual  subject.     But  in  the  latter 
sense  the  point  was  certainly  ruled  otherwise,  (and  according  to 
the  dictum  in  the  year-book  13  Ed.  4.  9.)  in  the  year-book  18 
Ed.  4.  4.  pL  19.  referred  to  in  Bra.  Ahr.  Ed^ecuiion,  pi.  100. ;-  for 
there  all  the  justices  agreed  that  trespass  lay  against  the  sheriff 
for  breaking  the  house  to  execute  a^eri  facias ;    "  for  by  the  fieri 
facias  he  may  take  the  goods,  but  may  not  break  the  house  (Z>)." 
What  is  said  by  the  judges  in  that  case  is  confirmed  by  a  still 
more  important  authority  ;  a  decision  in  a  case  of  life  and  death. 
This   was  Cooke's,  case  (c),    who  was  indicted   for  murder  in 
voluntarily  killing  a  sheriff's  officer  while  attempting  to  break 
into  the  house  for  the  purpose  of  executing  civil  process  against 
him;  and  this  was  held  to  be  manslaughter,  and  not  murder. 
Upon  the  authority  therefore  of  that  case  I  should  say  that 
it  stands   perfectly    clear,    that   an   execution   at   the   suit   of 
an  individual  cannot  be  carried  into  effect  by  breaking  open 
the  outer  door :  and  therefore  it  i  emains  to  be  considered  whe- 
ther in  this  case  the  house  was  broken  in  the  execution  of  pro- 
cess for  the  particular  interest  of  an  individual,  or  whether  it  was 
done  for  the  public  weal  ?     That  it  falls  under  the  latter  descrip- 
tion cannot,  I  think,  be  doubted.     And  without  going  into  the 
other  books  cited  by  the  attorney-general  to  shew  that  the  privi- 
lege of  keeping  the  outer  door  shut  against  process  is  confined  to 
process  in  civil  suits,  it  is  sufficient  to  refer  to  Seynayneh  case  as 
reported  in  Cro.  Eliz.  909.,  where  it  is  said,  "  that  afterwards  in 
Mich,  term,  2  Jac.  1.,  this  cauee  was  argued  again;  and  that 
Williams  agreed  with  the  opinion  of  Yelverton  and  Fenner  in 
omnibus,  and  that  the  sheriff  might  not  break  anv  man's  house  to 
take  execution,  unless  in  the  Queen's  case,  or  for  a  contempt"  &c. 
We  understand  by  this  a  contempt  of  any  of  his  majesty's  courts 
of  juistice:  but  it  cannot  be  contended  that  the  houses  of  legisla- 
ture are  less  strongly  armed  in  point  o{  protection  and  remedy 

(a)  By  mistake  printed  252. 

(3)  See  also  27.  As)ize,  137.pl.  35.  and  7  Ed.  3.  16.  pi.  19. 

(;:)  Cre.  Car.  557,  y 
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against  contempts  towards  tlicni,  than  the  courts  of  justice  are* 
There  is  also  Briggs's  case,  cited  by  the  attorney-general,  which 
came  on  before  Lord  C.  J.  Coke,  and  is  to  be  found  in  1  Roll. 
Rep.  336.  It  appears  from  the  search  which  has  been  made  in 
that  case,  that  the  sheriff  was  ruled  for  not  returning  an  attach- 
ment against  Briggs :  and  there  it  was  held  clearly  that  on  pro- 
cess of  contempt  the  outer  door  might  be  broken  open.  There- 
fore upon  authorities  the  most  unquestionable  this  point  also  has 
been  settled,  that  where  an  injury  to  the  public  has  been  com- 
mitted in  the  shape  of  an  insult  to  any  of  the  courts  of  justice, 
on  which  process  of  contempt  is  issued,  the  officer  charged  with 
the  execution  of  such  process  may  break  open  doors  if  necessary 
in  order  to  execute  it.  And  therefore,  upon  these  authorities,  I  con- 
ceive myself  justified  in  saying,  that  all  the  points  essential  to  be 
maintained  in  order  to  sustain  the  defendant's  justification  upon 
this  record  are  made  out.  First,  it  is  made  out  that  the  power 
of  the  house  of  commons  to  commit  for  contempt  stands  upon 
the  ground  of  reason  and  necessity  independent  of  any  positive 
authorities  on  the  subject :  but  it  is  also  made  out  by  the  evi- 
dence of  usage  and  practice,  by  legislative  sanction  and  recogni- 
tion, and  by  the  judgments  of  the  courts  of  law,  in  a  long  course 
of  well-established  precedents  and  authorities.  2dly,  That  the 
resolution  of  the  house,  that  the  plaintiff  had  been  guilty  of  a 
breach  of  its  privileges,  and  that  the  order  made  for  his  commit- 
ment for  that  offence,  were  in  conformity  to  their  power :  that 
the  warrant  issued  by  the  speaker  in  this  case,  which  warrant  in 
itself  embraces  the  resolution  and  order  of  the  house,  was  made 
in  the  due  execution  of  their  order :  and  that  the  mode  of  exe- 
cuting that  warrant  in  this  case,  by  breaking  the  house,  after  due 
notification  and  demand  of  admittance  without  effect,  is  justifi- 
able, upon  the  ground  of  its  being  an  execution  of  a  process  for 
contempt,  to  which  the  personal  privilege  of  the  individual  in 
respect  to  his  door  must  give  w;iy  for  the  public  good.  Under 
these  circumstances,  without  the  least  particle  of  doubt  upon  my 
mind,  I  am  clearly  of  opinion  that  there  must  be  a  judgment  for 
the  defendant. 


Grose,  J.  The  validity  of  the  defendant's  pleas  in  justifica- 
tion has  been  so  fully  argued,  and  the  principles  and  the  differ- 
ent authorities  upon  which  we  must  determine  the  case,  have 
been  so  elaborately  stated  by  my  lord,  that  it  is  unnecessary  for 
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me  to  do  more  than  to  say,  that  I  perfectly  agree  that  the  de- 
fendant's justification  is  made  out  upon  all  points. 

Bayley,  J.  (fl)  I  am  entirely  of  the  same  opinion  in  this  case. 
My  lord  has  gone  so  very  fully  into  it,  that  it  would  be  impro- 
per for  me  to  take  up  more  time  than  by  adding  a  few  words. 
In  an  early  authority  upon  this  subject,  in  Lord  Coke,  4  hist.  23. 
it  is  expressly  laid  down,  that  the  house  of  commons  has  not  only 
a  legislative  character  and  authority,  but  is  also  a  court  of  judi- 
cature, having  power  of  judicature  :  and  there  are  instances  put 
there,  in  which  the  power  of  committing  to  prison  for  contempts 
has  been  exercised  by  the  house  of  commons,  and  this  too  in  the 
case  of  libel.  If  then  the  house  be  a  court  of  judicature,  it  must, 
as  is  in  a  degree  admitted  by  the  plaintiff's  counsel,  have  the 
power  of  supporting  its  own  dignity  as  essential  to  itself;  and 
without  the  power  of  commitment  for  contempts,  it  could 
not  support  its  dignity.  It  is  also  admitted,  that  an  action 
would  not  lie  against  the  members  of  the  house  for  any  thing 
done  as  such ;  and  if  no  such  action  will  lie,  I  think  that  makes 
an  end  of  this  question :  for  it  appears  to  me  that  the  speaker,  in 
issuing  the  warrant  which  he  has  done  by  order  of  the  house, 
did  not  act  in  the  character  of  a  subordinate  officer^  but  in  the 
character  of  a  member  of  the  house.  When  the  house  make  an 
order  that  their  speaker  shall  issue  his  warrant,  they  do  not  di- 
rect him  to  do  it  as  a  subordinate  minister  to  them,  but  only  as 
being  the  individual  member  of  greatest  dignity  in  the  house,  by 
whom,  on  this  and  other  occasions,  the  house  speaks  and  acts ; 
and  his  act  in  this  respect  is  not,  I  think,  the  act  of  an  officer, 
but  the  act  of  a  member  of  the  house.  But  if  it  were  the  act  of 
an  officer  of  the  house,  acting  under  and  by  virtue  of  its  judg- 
ment on  the  subject-matter,  I  cannot  help  thinking  that,  where  a 
court  has  competent  jurisdiction  to  decide  upon  a  point,  and  has 
decided  and  given  judgment  upon  it,  and  they  direct  their  officer 
to  carry  that  judgment  into  execution,  the  officer  is  protected  by 
that  judgment.  If  the  court  have  ordered  him  to  do  that  which 
was  within  their  jurisdiction  to  order,  he  is  bound  to  obey  their 
order.  But  it  is  said,  that  the  privilege  of  parliament  is  examin- 
able in  this  court,  and  that  it  ought  to  have  been  averred,  that 
this  party  was  guilty  of  the  contempt,  stating  it  as  a  traversable 
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fact,  which  might  be  tried  again  elsewhere  against  those  who 
acted  under  the  authority  of  the  house  of  commons.  If  that  were 
so,  the  fact  would  be  examinable  not  only  in  this  court,  but  in 
every  inferior  court  throughout  the  kingdom,  in  which  an 
action  of  trespass  could  be  supported.  Then,  as  the  courts  of 
justice  must  be  considered  as  standing  in  the  same  situation,  in 
respect  to  their  judgments,  as  the  house  of  commons  stands 
with  respect  to  its  own  orders,  it  must  also  be  contended,  that 
if  this  court  were  to  adjudge  a  party  to  be  guilty  of  contempt, 
and  were  to  direct  an  attachment  to  issue  against  him,  and  to 
commit  him  for  that  contempt,  any  other  court,  however  in- 
ferior, might  try  the  same  question  again  in  an  action  of  tres- 
pass ;  because  it  would  be  said  to  arise  incidentally,  whether  or 
not  the  party  was  guilty  of  that  fact  of  which  this  court  had 
adjudged  him  to  be  guilty,  and  whether  that  fact  was  a  con- 
tempt of  this  court.  I  cannot  see  how  to  stop  short  of  going 
that  length,  if  this  action  can  be  supported. 

The  plaintiff's  counsel  has  cited  a  number  of  cases,  which  I 
will  not  go  through,  upon  the  habeas  corpus  act,  which  he  has 
endeavoured  to  distinguish  from  this  :  these  are  the  decisions  of 
judges  at  distant  periods  of  time,  having  full  opportunity  of  re- 
considering the  question ;  all  concurring  in  acknowledging  the 
power  of  each  house  of  parliament  to  commit  for  contempt. 
And  though  in  the  case  of  The  Queen  and  Paty  (a).  Lord  Holt 
differed  from  the  other  judges  upon  the  particular  question 
which  arose  there,  yet  he  agreed  on  general  principles,  that  the 
house  had  power  to  commit  for  contempt;  but  he  thought, 
that  in  the  particular  warrant  then  in  question  the  house  had 
stated  that  to  be  a  contempt,  which  he,  in  his  judicial  capacity, 
was  bound  to  say  was  no  contempt,  and  therefore  that  the  war- 
rant itself  shewed  an  excess  of  their  jurisdiction,  and  was  felo 
de  se.  These  cases  upon  the  habeas  corpus  act  were  attempted 
to  be  distinguished  from  this,  by  relying  upon  expressions 
made  use  of  by  some  of  the  judges,  that  although  they  could 
not  question  judgments  of  commitment  by  the  house  directly, 
yet  that  when  those  judgments  came  incidentally  before  them, 
they  would  have  full  power  to  examine  into  them.  And  then  it 
is  assumed  that  in  this  particular  case  the  question  arises  /««*- 
dentally.     Now,  as  it  appears  to  me,  the  very  object  of  this 
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action  is  to  make  a  direct  attack  upon  the  judgment  of  the 
house  of  commons,  and  to  bring  that  matter,  and  that  matter 
oniy,  into  question :  and  would  it  not  be  absurd  to  say,  that 
though  we  cannot  discharge  the  party  committed  from  his  im- 
prisonment, because  that  would  be  directly  arraigning  the  judg- 
ment of  the  house,  yet  that  he  shall  have  an  opportunity  of  re-  ■ 
covering  by  action  full  satisfaction  for  lying  in  prison :  and  that 
in  giving  such  satisfaction  the  judgment  of  the  house  is  left 
where  it  was.  But  it  seems  to  me  that  the  giving  the  party  full 
satisfaction  for  his  imprisonment  is,  in  legal  contemplation,  to 
do  away  all  the  punishment  he  has  received  :  and  if  that  be  not 
bringing  into  question  again  the  judgment  of  the  house,  I  can- 
not understand  how  the  point  can  be  more  directly  brought 
into  question.  This  is  what  occurs  to  me  to  say  upon  this  part 
of  the  case. 

As  to  tlie  warrant,  it  seems  to  me  that  it  has  distinctly 
enough  pointed  out  that  which,  using  our  common  sense 
npon  the  subject,  must  be  understood  to  be  a  contempt  of 
the  house.  It  states  that  a  certain  paper,  printed  by  the  au- 
thority of  the  plaintiffj  was  a  libellous  and  scandalous  paper, 
reflecting  upon  the  just  rights  and  privileges  of  the  house :  and 
every  pei'son  I'eading  that,  must  know  that  it  means  libellous 
and  scandalous  reflections  cast  upon  the  just  rights  and  privileges 
o^  the  house. 

Then  as  to  the  breaking  of  the  outer  door  to  execute  the 
warrant,  I  think  that  whoever  reads  Semaine's  case  will  see  that 
Lord  Coke  was  making  the  distinction  between  those  cases  in 
which  the  king,  standing  forward  as  prosecutor  on  behalf  of  the 
subject  on  public  grounds,  was  party,  and  other  cases  in  which 
the  «ubjects  were  parties  only  in  respect  of  their  private  rights : 
but  he  was  not  meddling  with  cases  of  contempt.  Process  of 
contempt,  however,  has  been  held  in  other  cases  to  warrant  the 
breaking  of  the  outer  door  for  the  purpose  of  executing  it :  it 
was  so  in  Semame's  case,  and  in  Briggs^s  case ;  and  there  is 
another  case  in  Willes,  4!59.,  in  which  an  attachment  for  a  con- 
tempt was  treated  not  as  civil,  but  as  criminal  process;  and 
therefore  it  was  held  that  it  might  be  executed  on  a  Sunday: 
and  the  reason  assigned  is,  that  a  contempt  of  the  court  is  a 
breach  of  the  peace.  Now  in  every  breach  of  the  peace  the 
public  are  considered  as  interested,  and  the  execution  of  pro- 
cess against  the  offender  is  the  assertion  of  a  public  right :  and 
in  all  such  cases,  I  apprehend  that  the  officer  has  a  right  to 
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break  open  the  outer  door,  provided  there  is  a  request  of  ad- 
mission first  made  for  the  purpose,  and  a  denial  of  the  parties 
who  are  within.  Upon  these  grounds  I  entirely  agree  with  my 
lord  and  my  brother  Grose. 

Judgment  for  the  defendant. 


Wednesday, 
June  19th. 


Sir  Francis  Bukdett,  "QviVt.  against  Francis  John 
CoLMAN,  Esq. 


[  *16t  ] 
The  Serjeant 
at  arms  of  the 
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n[^HIS  case,  which  was  a  sequel  to  the  preceding,  was  tried  at 
-*■  the  bar  of  the  court  on  Wednesday  the  19th  oi  June  1811, 
house  of  com-  the  court  being  then  full.  The  declaration  was  in  trespass  for 
charged  widi  ^^  assault  and  false  imprisonment  of  the  plaintiff  by  the  de- 
fendant, the  Serjeant  at  arms  of  the  house  of  commons,  acting 
in  execution  of  the  speaker's  warrant,  and  the  form  of  the 
counts  was  in  terms  the  same  as  in  the  action  against  the 
speaker,  reddendo  singula  singulis.  The  pleas  also  in  this 
action  were  like  those  in  the  former ;  namely,  the  general  issue 
of  not  guilty,  and  two  special  pleas  of  justification ;  the  one 
the  house,  for  justifying  the  arrest  and  imprisonment  of  the  plaintiff  under  the 
a  breach  of  speaker's  warrant,  and  the  breaking  of  the  house,  the  outer 
door  being  shut  and  *fastened  against  the  officer,  for  the  pur- 
pose- of  executing  such  warrant,  and  the  execution  of  it  by  the 
assistance  of  soldiers  and  armed  men ;  the  other  similar  to  it, 
only  omitting  to  justify  the  breaking  of  the  house.  The  only 
difference  in  the  justification  pleaded  by  this  defendant  from 
those  pleaded  by  the  speaker  being,  that  these  justificatory 
pleas  contained  in  addition  a  distinct  allegation  that  the  defend- 
ant, at  the  time  of  the  several  trespasses  complained  of,  was 
Serjeant  at  arms  of  the  house ;  and  omitted  so  much  of  the  for- 
mer pleas  as  related  to  the  other  warrant  of  the  speaker  ad- 
dressed to  the  lieutenant  of  the  Tower;  only  alleging  (after 
stating  the  delivery  of  the  plaintiff  into  the  custody  of  the  lieu- 
tenant of  the  Tower  of  London  by  the  defendant,  to  be  kept 

and 


privilege,  is 
not  guilty  of 
any  excess 
of  authority 
in  the  exe- 
cution of 
such  warrant, 
so  as  to  make 
him  a  tres- 
passer ab 
initio,  if, 
upon  the  re- 
fusal of  the 
plaintiff  to 
submit  to  the 
arrest,  and  his 
shutting  his 
outer  door 
against  the 
Serjeant  who 
had  demanded 


admission  for  the  purpose,  and  declaring  that  the  warrant  was  illegal,  and  that  he  would  only 
submit  to  superior  force ;  and.  a  large  mob  having  assembled  before  the  plaintiff's  house,  and 
in  the  streets  adjoining ;  so  that  the  Serjeant  could  not  arrest  and  convey  the  plaintiff  to  the 
Tower,  without  danger  to  himself  and  his  ordinary  assistants,  if  at  all  by  the  mere  aid  of  the 
civil  power  ;  the  serjeant  thereupon  call  in  aid  a  large  military  force ;  and  after  breaking  into 
the  plaintifPs  house,  plant  a  competent  number  of  the  military  therein  for  the  purpose  of  se- 
curing a  safe  and  convenient  passage  to  conduct  the  plaintiff  out  of  the  house  into  a  carriage 
in  waiting,  and  from  thence  conduct  him  with  a  large  miUtary  escort  to  the  Tower:  using  at  the 
same  time  every  personal  courtesy  to  his  prisoner  consistent  with  the  due  execution  of  his  duty; 
which  however  will  not  admit  of  delay,  (breeding  hazaid,)  in  the  execution  of  such  warrant. 
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and  detained  in  prison  there,  in  obedience  to  the  resolutions  and        1811. 

order  of  the  house)  "  as  it  was  lawful  for  him  to  do  for  the         

cause  aforesaid :"  and  then  concluding  as  in  the  former  pleas       ^zainst^ 

pleaded  by  the  speaker.     But  in  this  case  the  plaintiif,  instead       Colmak* 

of  demurring  as  in  the  former  action  to  the  justificatory  pleas, 

replied  specially,  as  follows,  after  joining  issue  to  the  country 

upon  the  plea  of  not  guilty. 

Replication. — And  the  said  Sir  Francis,  as  to  the  plea  of  the  Replication. 

said  Francis  John  Colman  by  him  secondly  above  pleaded,  as  to 

the  said  several  trespasses  in  the  introductory  part  of  that  plea 

mentioned  and  therein  attempted  to  be  justified,  saith  that  he 

the  said  Sir  Francis,  by  reason  of  any  thing  by  the  said  Francis 

John  in  that  plea  alleged,  ought  not  to  be  barred  from  having 

and  maintaining  his  aforesaid  action  thereof  against  him  the 

said  Francis  John,    because,    protesting  that  the  said  plea  is 

wholly  insufficient  in  law  to  bar  or  preclude  the  said  Sir  Francis 

from  having  and  maintaining  his  aforesaid  action  against  him 

the  said  Francis  John,  for  replication  nevertheless  in  this  behalf 

the  said  ^\t  Francis  saith,  that  the  said  Francis  John,  at  the      [  165  ] 

said  time  when,  &c.  in  the  same  plea  mentioned,  at  the  parish 

aforesaid,  in  the  county  aforesaid,  wrongfully  and  injuriously 

with  force  and  arms,  and  mth  a  large  military  force  of  our  said   That  the  ser- 

Lord  the  King,    then  and   there   armed  with   dangerous   and  ^execme<tth" 

offensive  weapons,  to  wit,  with  muskets,  bayonets,  swords,  &c.,  <warrant  by 

the  same  military  force  being  then  and  there  used  by  him  the  ^C^f  l"i-' 

said  Francis  John  against  the  said   Sir  Francis  iti  and  for  the  house  and 

execution  of  the  said  first-mentioned  'i&arrant  in  the  same  plea  «''f^/''«|'  '"»^ 
1  .  ,        .  ,  -  111  iJiJith  a  large 

mentioned,  and  nsoith  such  military  force,  so  armed  and  used  as  military  force, 

aforesaid,  as  was  improper,  excessive,  and  unnecessary  for  that  improper,  ex- 

purpose ;  the  same  military  force  being  the  said  soldiers  and  unnecessary 

men  armed  in  the  said  first  count  mentioned;  and  in  an  unrea-  fir  the pur- 

'sonable  manner-,  arid  more  violently  than  was  necessary  or  proper  ^^  unreason- 

in  or  for  the  execution  of  the  same  warrant,  to  the  great  terror  able  manner, 

and  alarm  of  the  said  Sir  Francis,  hrolce  and  entered  the  said  'ig„fi^''t^an''' 

messuage  of  the  said  Sir  Francis,  (the  outer  door  of  the  said  ^was  necessary 

messuage  then  and  there  being  shut  and  fastened,)  and  broke  °^t^°P^^' 

open  the  said  windows  and  window-shutters,  and  through  the 

same  broke  into  and  entered  the  said  messuage,  and  made  a 

great  noise  and  disturbance  therein,  and  made  the  said  assault 

in  the  said  first  count  mentioned  on  the  said  Sir  Francis,  and 

laid  hands  upon  him,  and  forced  and  compelled  him  to  go  from 

~  y  and 
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1811.        and  out  of  his  said  messuage  into  the  said  public  street  there, 
and  also  forced  him  to  go  in  the  said  coach  in,  through,  and 
against        along  the  said  streets  and  highways  in  the  said  first  count  raen- 
CoLMAN.      tioned  to  the  said  prison  called  the  Tower  of  London^  and  there 
imprisoned  the  said  Sir  Francis  in  manner  and  form  as  the  said 
Sir  Francis  hath  in  his  said  declaration  above  thereof  com- 
plained against  him  the  said  Francis  John :  and  this  he  the  said 
Sir  Francis  is  ready  to  verify :  wherefore  since  the  said  Francis 
[  166  ]      John  hath  above,   in  his  said  second  plea,  acknowledged  the 
committing  of  the  trespasses  above  by  the  said  Francis  John  in 
his  said  second  plea  attempted  to  be  justified,  he  the  said  Sir 
Francis  prays  judgment  and  his  damages  by  reason  of  the  com- 
mitting thereof  to  be  adjudged  lo  him,    &c.      There  was  a 
similar  replication  to  the  third  plea,  omitting  the  breaking  of 
the  house. 

Rejoinder^  -pf^g  defendant  rejoined,  as  to  the  replication  to  the  second 

taking  issue  on      ,  ,         ,  _  ,  .  ,         .        ,,         i     i  •  i    o.- 

the  excess.         P'^a,  that  by  reason  ot  any  thmg  theiem  alleged  the  said  Sir 

Francis  ought  not  to  have  or  maintain  his  aforesaid  action 
against  him  as  to  the  several  supposed  trespasses  in  the  intro- 
ductory part  of  that  plea  mentioned  and  therein  justified,  be- 
cause he  says  that  he  the  said  Francis  John  did  not  commit  the 
said  several  supposed  trespassesj  or  any  of  them^  -joith  such  mili- 
tary force  as  was  improper^  excessive,  or  unnecessary  for  the  exe- 
cution of  the  said  first-mentioned  'wairanty  in  the  same  plea 
mentioned,  nor  in  an  unreasonable  manner  and  more  violently 
than  ivas  necessary  or  proper  in  or  for  the  execution  of  the  said 
"joarrant,  in  manner  and  form  as  the  said  Sir  Francis  hath  in 
his  said  replication  above  alleged :  and  of  this  he  the  said  Fran- 
cis John  puts  himself  upon  the  country,  &c.  There  was  the 
like  rejoinder  to  the  third  plea.  The  plaintiff  joined  issues  on 
these  facts. 

Shepherd,  Serjt.  led  the  cause  on  the  part  of  the  plaintiff, 
who  was  assisted  also  by  Runnington,  Serjt.,  Holroyd,  Clifford, 
CouHenay  '^wx\.,  and  /f.  Shepherd.  In  the  course  of  addressing 
the  jury,  Serjt.  Shepherd  {a)  said,  that  as  to  a  great  part  of  this 
cause,  the  defendant,  the  serjeant  at  arms  of  the  house  of  com- 
mons, was  to  be  considered  merely  as  a  nominal  defendant, 
[  167  ]  being  no  more  than  an  instrument  for  executing  the  speaker's 
warrant ;  the  question  as  to  the  legality  of  that  warrant  being 

{a)  No  other  part  of  the  learned  Serjeant's  address  to  the  jury  is  introduced 
than  that  which  involved  considerations  of  law. 

7  in 
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ever  valid  the  warrant  might 


in  truth  in  controversy  between  the  plaintiff'  and  the  house  of 
But  an  officer  might  exceed  his  authority,  and  how- 
be  in  itself,  he  would  at  all  events 
be  answerable  for  any  excess  or  misconduct  of  his  own  in  the 
execution  of  it.  It  was  evident  however  in  this  case  that  the 
same  power,  which  directed  the  defendant  to  execute  the  war- 
rant, upheld  him  also  in  the  mode  which  he  had  adopted  for 
that  purpose.  He  observed,  that  though  the  record  presented 
many  questions  for  discussion  and  decision,  yet  he  did  not 
mean  to  state  that  all  those  questions,  which  must  be  decided 
somewhere,  were  fit  or  proper  for  the  consideration  and  deci- 
sion of  the  jury ;  for  the  law  of  this  country,  much  as  it  valued, 
and  highly  as  it  ought  to  value,  the  province  and  functions  of  a 
jury,  had  wisely  made  a  distinction  in  this  respect ;  referring 
mere  questions  of  law  to  the  decision  of  the  judges  learned  in 
the  law ;  and  questions  of  mere  fact  to  the  determination  of  the 
jury :  and  when  questions  of  law  and  fact  are  so  mixed  that 
they  cannot  be  separated,  the  learned  judges  who  preside  at 
the  trials  of  causes  so  circumstanced  state  their  opinions  upon 
the  law  to  the  jury  who  are  to  decide  the  facts.  That  as  to  those 
questions  of  law  which  had  been  decided  by  the  judges  in  the 
former  cause  of  Burdetf  against  Abbot,  he  should  withdraw  them 
from  the  decision  of  the  jury,  not  as  having  been  decided  in 
another  cause,  but  because  he  did  not  consider  them  as  fit  sub- 
jects for  their  decision.  But  if  any  of  the  same  questions  were  . 
to  arise  in  this  cause,  which  he  thought  were  fit  for  the  decision 
of  the  court,  he  should,  with  all  reverence  to  the  high  authority 
by  whom  those  questions  had  been  before  decided,  again  bring 
them  into  judgment. 

The  substance  of  the  plaintiff^'s  complaint  is,  that  the  defend- 
ant broke  and  entered  his  house  with  a  military  force,  and 
arrested  and  took  him  as  a  prisoner  to  the  Tower  of  London. 
The  defendant  answers,  that  there  being  a  parliament  assembled, 
the  house  of  commons  had  resolved  that  the  plaintiff^  a  member 
of  that  house,  had  been  guilty  of  publishing  a  libel  reflecting 
upon  their  privileges,  and  had  thereupon  ordered  him  to  be 
committed  to  the  Tower.  Now  whether  the  house  of  commons 
have  by  law  the  power  to  come  to  such  a  resolution  is  a  ques- 
tion of  law  and  of  law  only :  the  question  of  fact,  which  could 
alone  upon  that  have  been  introduced  to  the  consideration  of 
the  jury,  would  have  been  whether  the  house  had  so  resolved 

or 
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or  not:  but  as  to  the  question  of  law,  it  was  not  necessary  then 
to  discuss  it,  as  the  jury  had  no  jurisdiction  to  decide  it.  The 
defendant  further  answers,  that  the  house  in  consequence  of 
that  resohition,  through  the  medium  of  their  speaker,  issued 
their  warrant  to  the  defendant,  as  serjeant  at  arms,  directing 
him  to  arrest  the  plaintiff,  and  deliver  him  to  the  custody  of  the 
lieutenant  of  the  Tower.  Whether  or  not  that  warrant  so 
issued  was  a  legal  warrant  to  the  defendant  to  arrest  the  plain- 
tiff must  also  be  a  question  of  law.  But  how,  or  in  what  mode, 
or  with  what  degrfee  of  force  the  defendant  might  execute  that 
warrant  under  the  circumstances  involves  matter  both  of  law 
and  fact :  whether  he  had  a  right  to  break  open  the  house,  in 
order  to  arrest  the  plaintiff,  is  a  question  of  law  combined  with 
certain  facts.  If  there  were  a  necessity  for  doing  so  in  order  to 
Execute  the  warrant,  after  admittance  demanded  and  refused  ; 
the  right  to  do  so  would  be  a  question  of  law.  But  it  is  not 
open  to  the  plaintiff  now  to  agitate  the  question  whether  or  not 
there  was  such  a  necessity  in  that  respect;  for  the  plea  states 
that  the  defendant  did  demand  admittance  and  could  not  obtain 
it,  and  therefore  he  afterwards  broke  the  window  as  the  most 
convenient  way  of  getting  into  the  house  for  the  purpose ;  and 
that  is  not  put  in  issue :  and  therefore  whether  he  could  break 
the  house  for  the  purpose  stated  is  matter  of  law.  But  still  the 
manner  and  circumstances  with  which  the  house  was  broken 
and  entrance  obtained,  that  is,  the  doing  this  with  the  assistance 
of  a  military  force  and  great  numbers  of  persons,  and  the  con- 
duct of  the  officer  and  his  assistants  afterwards  in  the  plaintiff's 
house,  involve,  together  with  matter  of  law,  very  important 
matters  of  fact  proper  for  the  consideration  of  the  jury.  The 
plaintiff  complains  that  it  was  done  with  a  military  force,  and 
with  such  military  force  as  was  improper,  excessive,  and  un- 
necessary for  the  purpose,  and  that  it  was  done  in  an  unrea- 
sonable manner,  and  more  violently  than  was  necessary  or  pro- 
per for  the  execution  of  the  warrant.  This  excess  is  denied  on 
-the  part  of  the  defendant ;  and  that  is  the  peculiar  and  impor- 
tant point  which  the  jury  have  to  try. 

Without  touching  the  question  whether  the  house  of  commons 
may  make  any  resolution  they  please  as  to  their  privileges,  or  in 
what  cases  they  may  commit ;  it  is  necessary  to  consider  what 
was  the  nature  of  the  process  which  the  serjeant  at  arms  was 
charged  to  execute,  in  order  to  ascertain  what  was  the  proper 

mode 
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mode  of  executing  it,  and  whether  the  mode  pursued  by  him  was  1811. 
proper.  This  process  is  difficult  to  be  described,  because  the 
form  of  it  is  not  to  be  found  in  any  of  the  ancient  books  of  the 
law.  In  early  days  when  the  house  of  commons  first  began  to 
vindicate  their  own  privileges,  they  seem  hardly  to  have  known 
by  what  process  it  was  to  be  done.  At  first  it  was  supposed  that 
the  production  of  the  mace  and  a  verbal  order  to  the  officer  who 
bore  it  was  a  sufficient  warrant  for  the  purpose  (a)  :  the  speaker's  [  1 70  ] 
warrant  was  then  unknown.  Neither  is  any  thing  more  certain 
to  be  found  in  any  law  book  with  respect  to  the  office  of  Serjeant 
at  arms.     The  ancient  common  law  officers  for  executing  pro-  \ 

cess,  with  the  duties  and  powers  belonging  to  them,  are  spoken 
of  in  all  our  law  books  and  in  acts  of  parliament;  but  nothing 
is  known  of  the  duties  and  powers  of  the  serjeant  at  arms, 
except  in  the  exercise  of  this  authority  delegated  to  him  by  the 
house  of  commons  itself.  The  serjeant  at  arms  is  a  patent 
officer  appointed  by  the  crown.  One  of  the  officers  of  that 
description  is  assigned  by  the  king  to  attend  the  lord  chancellor, 
or  the  court  of  chancery,  and  he  has  the  execution  of  at  least 
one  species  of  process  of  that  court,  that  is,  against  a  party 
who  does  not  come  in  upon  a  commission  of  rebellion  issued 
against  him.  One  mode  of  trying  the  legal  powers  of  an  officer 
in  the  execution  of  process  is  to  see  whether  his  right  to  call  in 
assistance  is  recognized  by  any  legal  authority.  The  sheriff,  it 
is  well  known,  has  a  right,  recognized  by  the  common  and  sta- 
tute law,  to  call  in  aid  all  who  are  resident  within  his  county  to 
assist  him  in  the  execution  of  criminal  and  civil  process,  upon 
occasions,  against  resistance  made  or  threatened.  So  also  cout 
stables  and  other  known  conservators  of  the  peace  at  common 
law  may,  if  resisted,  call  in  the  by-standers  to  their  aid;  and 
those  to  whom  notice  is  given  are  indictable  if  they  refuse  to 
assist.  But  no  such  recognition  is  to  be  found  in  our  books  of 
the  authority  of  the  serjeant  at  arms  to  call  others  in  aid  of  him 
in  execution  of  the  speaker's  warrant.  In  whose  name  is  he  to 
call  for  it  ?  Not  in  the  name  of  the  crown,  because  he  is  not 
charged  witli  the  execution  of  the  process  of  the  crown.  The 
house  of  commons  would  repudiate  the  assistance  of  the  crown 
to  execute  its  process.  Besides,  the  execution  of  legal  process 
may  again  be,  as  in  former  times  it  has  been,  voted  a  breach  of 
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privilege ;  and  the  sheriff  and  the  serjeant  at  arms  may  call  fot* 
assistance  against  each  other;  and  which  call  is  the  subject  t<y 
obey?     The  subject  might  be  placed  in  a  predicament  liable  to 
be  punished  either  for  aiding  or  for  refusing  to  aid  the  seijeant 
at  arms.     The  house  might  vote  it  a  breach  of  privilege,  as  they 
formerly  voted  Lord  C.  J.  Fernherton  and  another  of  the  judges 
guilty  of  a  breach  of  privilege  for  giving  a  legal  judgment  upon 
the  record,  such  as  every  judge  must  have  given  upon  that  record; 
and  as  the  house  have  done  upon  other  occasions  of  legal  pro- 
ceedings had  against  their  resolutions :  but  it  never  was  heard  of 
that  a  person  was  liable  to  be  indicted  for  refusing  to  aid  the 
Serjeant  at  arms  in  the  execution  of  process,  but  only  for  refus- 
ing to  aid  the  king's  civil  officer  upon  assistance  duly  demanded 
and  withheld.    In  the  year  1697  Mr.  Duncomb,  a  member  of  the 
house  of  commons  (a),  was  accused  in  the  house  of  having  at- 
tempted to  forge  certain  indorsements  upon  exchequer-bills ;  on 
which  the  house  expelled  and  committed  him,  and  also  passed 
a  bill  of  pains  and  penalties  against  him.    But  when  the  bill  was 
sent  to  the  lords'  house,  they  threw  it  out;  thereby  acquitting 
the  person  accused  of  the  charge ;  and  ordered  him  to  be  released 
from  custody,  and  sent  their  own  officer  to  release  him:  on 
which  the  commons  ordered  their  serjeant  at  arms  to  take  him 
again.    Suppose  these  officers,  thus  acting  under  counter  orders, 
had  met  at  the  door  of  the  prison,  and  each  had  called  on  a  by- 
stander for  aid  in  the  execution  of  his  process ;  if  the  subject 
were  bound  to  act  in  aid  of  either  of  the  conflicting  authorities, 
he  must  fall  a  victim  whatever  part  he  took.     He  might  then 
fairly  say  with  the  dying  Mercutio,  who  fell  a  victim  to  the  feud 
between  the  houses  of  Montague  and  Capulet,  "  a  plague  o'both 
your  houses."     But  supposing  there  might  exist  occasions  where 
the  seijeant  at  arms  may  lawfully  call  in  aid  the  civil  power  to 
overcome  resistance  to  the  execution  of  the  speaker's  warrant;  and 
supposing  that  "  all  mayors,  bailiffs,  sheriffs,  under-sheriffs,  con- 
stables, and  headboroughs,  who  are  particularly  enumerated  in 
the  warrant,  were  bound,  on  being  required,  to  assist  him  in  the 
execution  of  it;  (which,  whether  they  are  so  bound  or  not,  it  is 
not  necessary  now  to  deteraiine :)  still  the  plaintiff  would  have  a 
right  to  complain,  as  he  now  does,  that  the  setjeant  at  arms  did 
not  call  to  his  assistance  those  known  officers  of  the  law,  but  came 
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with  a  large  military  force  to  make  the  arrest,  and  with  that 
force  broke  and  entered  the  plaintiffs  house,  planted  soldiers  in 
it  with  military  array,  and  with  military  parade  conducted  him 
from  his  house  in  Piccadilly^  through  the  public  streets,  like  a 
prisoner  in  a  state  of  warfare  as  a  foreign  enemy,  to  the  Tower. 
Without  meaning  to  say  that  there  might  not  be  cases  where 
the  civil  power  would  be  warranted  in  calling  in  the  assistance  of 
the  military,  if  an  absolute  necessity  existed  for  it,  in  order  to 
support  the  legitimate  arm  of  the  law  against  force;  yet  in 
every  free  state  and  in  the  mind  of  every  free  man  there  is  and 
ever  will  be  a  great  jealousy  of  military  interference  in  the  civil 
administration.  Men  embodied  as  soldiers  have  duties  cast  upon 
them  very  different  from  those  by  which  they  are  governed  as 
civil  citizens ;  they  are  bound  to  a  stricter  species  of  obedience 
to  their  officers  than  ordinary:  when  called  into  service,  they 
cannot  discriminate  upon  their  own  judgment  on  the  different 
degrees  of  necessity,  but  are  bound  to  yield  a  prompt  obedience 
to  their  officers.  It  is  a  species  of  force  therefore  which  is  aliene 
to  the  regular  enforcement  of  the  laws  which  all  men  are  bound 
to  support  upon  their  individual  judgment  when  properly  called 
upon  ;  and  resort  to  such  extraordinary  force  can  only  be  justi- 
fied by  a  plain  necessity.  Therefore,  even  if  the  serjeant  at  arms 
had  authority  by  law  to  call  in  his  aid  the  military  in  an  extreme 
case,  he  must  fail  in  shewing  such  an  extremity  upon  this  occa- 
sion. The  plaintiff  was  not  indictable  for  refusing  to  open  his 
door  for  the  execution  of  this  process,  though  the  officer  might 
break  it  open  if  the  law  gave  him  authority  to  do  so.  But  what 
right  had  the  defendant  to  enter  the  plaintiff's  house,  when 
broken,  with  above  150  soldiers,  and  with  that  force  to  seize 
him  and  take  him  to  the  Tower  in  the  manner  in  which  it  was 
done  ?  It  may  be  said  that  it  was  necessary  on  account  of  the 
heat  and  inflammation  of  the  public  mind  in  respect  of  these 
proceedings  to  call  out  the  military  to  preserve  order  out  of 
doors ;  but  that  would  not  justify  the  officer  in  taking  a  large 
band  of  soldiers  into  the  plaintifFs  house,  in  order  to  execute  the 
process  there,  where  no  resistance  was  opposed  to  him  beyond 
the  shutting  of  the  outer  door  against  his  entry  in  the  first  in- 
stance. If  other  persons  out  of  doors,  with  whom  the  plaintiff 
had  no  connexion,  were  rioting,  that  would  not  warrant  the  use 
of  unnecessary  violence  and  terror  against  him.  Admitting  that 
it  was  necessary  to  force  into  the  house  in  order  to  execute  the 
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process,  it  was  not  necessary  to  do  this  witli  a  band  of  soldiers. 
There  was  no  instance  before  this  of  the  breaking  of  a  man's  house 
in  order  to  execute  the  process  of  the  house  of  commons,  nor  of 
the  execution  of  such  process  by  the  aid  of  a  military  force:  the 
plaintiff  therefore  might  well  have  imagined  at  the  time,  that  he 
had  a  right  to  shut  his  door  against  the  officer ;  and  the  force 
used  to  overcome  this,  which  was  the  only  resistance  offered  on 
the  part  of  the  plaintiff,  was  in  the  words  of  the  replication, 
"  improper,  excessive,  and  unnecessary  for  that  purpose ;"  and  it 
was  done  "  in  an  unreasonable  manner,  and  more  violently  than 
was  necessary  or  proper  for  the  execution  of  the  warrant."  If 
so,  the  defendant  is  a  trespasser :  and  the  law  considers  every 
man,  who  in  executing  a  process  is  guilty  of  any  excess,  as  a 
trespasser  from  the  beginning :  though  in  measuring  the  quan- 
tum of  damages,  it  may  be  admitted  that  there  is  a  great  differ- 
ence between  those  who  without  pretence  or  colour  do  a  wrong- 
ful act,  and  those  who  are  only  guilty  of  an  excess  in  doing  a 
legal  act. 

The  plaintiffs  counsel  then  examined  the  witnesses  on  his  be- 
half; and  the  substance  of  the  case  as  proved  by  them,  and  by  sucli 
of  the  defendant's  witnesses  who  spoke  to  the  personal  communi- 
cations between  the  plaintiff  and  the  defendant  or  his  deputy ; 
which  serves  to  fill  up  the  chasms  in  the  plaintiff's  evidence,  and 
to  render  the  whole  account  consistent  and  intelligible;  was  as 
follows: — The  warrant,  being  admitted,  was  dated  the  6th  of 
April  1810.  On  the  morning  of  that  day  [Friday)  Mr.  Colman 
called  at  the  house  of  Sir  Francis  in  Piccadilly,  and  not  finding 
him  at  home  sent  Mr.  Clementson  his  deputy  with  a  letter  to  him 
in  the  course  of  the  same  morning,  which  letter  was  as  follows : 
«  Sir,  Having  received  a  warrant  from  the  house  of  commons, 
and  an  order  from  the  speaker  to  wait  upon  you  to  convey  you 
to  the  Tower,  I  called  at  your  house  this  morning  at  nine  o'clock, 
and  was  informed  you  were  not  at  home.  I  shall  be  much  obliged 
to  you  to  let  me  know  when  I  can  see  you,  that  in  doing  my  duty 
as  Serjeant  at  arms,  I  may  not  be  deficient  in  paying  every  proper 
attention  and  respect  to  you,  wishing  to  consult  your  convenience 
as  to  the  time  and  mode  of  your  removal."  (Signed)  F.  J.  Colman. 
^vr Francis  returned  for  answer  on  that  day:  "  Sir,  On  my  return 
from  Wimbledon  1  found  your  polite  letter,  and  shall  be  at  home  to 
receive  you  at  12  to-morrow."  (Signed)  F.  Burdett.  Mr.  Colman 
called  again  between  seven  and  eight  o'clock  in  the  evening,  when  he 
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saw  Sir  Francis ;   and  the  substance  of  the  conversation  between 
them  at  this  time  was  to  this  effect.     Mr.  Colman  said  he  came 
to  arrest  Sir  Francis,  and  that  he  had  been  reprimanded  by  the 
speaker  for  not  arresting  him  in  the  morning.     He  produced 
the  warrant,   and  gave  it  into  Sir  Francis's  hand,  and  expi-essed 
a  hope  that  Sir  Francis  would  then   go  with  him.     Sir  Fra?icis 
inquired  if  Mr.  Colman  had  any  body  with  him,  who  answered 
that  he  had   only  another  gentleman  below.     Sir  Francis  said 
he  thought  that  the  warrant  was  illegal,  and  he  should  not  obey 
it,  and  returned  the  warrant.     Mr.  Caiman  endeavoured  to  per- 
suade him   to  go,   but  Sir  Francis  refused :    and   finally   Mr. 
Colman  went  away.     Sir  Francis  offered  to  send  a  letter  by  him 
to  the  speaker,  but  Mr.  Colman  declined  carrying  it;    and  it  was 
taken  to  the  speaker  by  Mr.  Jones  Burdett,  the  brother  of  Sir 
Francis.      This  letter  was  read  in  the  course  of  the  defendant's 
evidence  ;    but  it  is  sufficient  to  state  that  Sir  Francis  therein 
declared  his  opinion  that  the  warrant  was  illegal,  but  that  to 
superior  force  he   must  submit.     The  next  morning  [Saturday) 
between  six  and  seven  o'clock,  Mr.   Clementso?i  called  at  the 
house  of  Sir  F^-ancis,  with  Mr.   Wright  the  messenger,  and  a 
constable,  for  the  purpose  of  arresting  him  in  pursuance  of  the 
warrant ;   but  was  informed  by  the  porter  that  Sir  Francis  had 
left  his  house  the  preceding  evening,  and  was  not  then  at  home  : 
in  consequence  of  which  information  Mr.  Clementson  returned  to 
Mr.  Colman,  and  they  proceeded,  accompanied  by  the  high  con- 
stable and  a  police  officer,  to  the  house  of  Sir  Francis  at    Wim- 
bledon :   but  not  finding  him  there,  they  returned  immediately  to 
town.     About  two  o'clock  the  same  day  Mr.  Clementson  called 
again  at  the  house  of  Sir  Francis  in  Piccadilly :    the  door  was 
opened  with  a  chain,  and  shut  again  by  the  porter  as  soon  as  he 
knew  who  it  was.     After  waiting  at  the  outside  sometime  longer, 
Mr.  Clementson  knocked  again,  and  was  let  in  by  another  ser- 
vant;   but  the  porter  soon  returned  to  the  hall,  and  turned  him 
out  again.      The  porter,  it  appeared,  received  orders  in  the 
course  of  Saturday  to  keep  the  door  fast,  and  not  to  let  in  Mr. 
Colman  or  any  body  from  him ;  and  for  the  most  part  of  that 
day,  and  through  the  Sunday,  and  till  the  house  was  forced  on 
the  following  Monday,  the  chain  of  the  outer  door  was  up,  and 
the  door  remained  barricadoed  :    and  orders  were  given  on  the 
Sunday  in  particular,  in  the  presence  of  Sir  Francis  that  no  per- 
son should  be  permitted  to  enter  from  without  unless  they  broke 
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in  by  violence.     About  eight  o'clock  on  the  Sunday  Mr.  Colmarif 
attended  by  Mr.  Clementson  and  several  police  officers,  (without 
the  military)  went  again  to  the  house  and  tried  to  gain  admit- 
tance at  the  door,  but  without  effect :    the  door  was  not  opened. 
They  left  persons  to  watch  the  door,  and  remained  in  the  neigh- 
bourhood, but  no  opportunity  of  entering  offered  in  the  course 
of  Sunday.     On  the  Monday  morning  preparation  was  made  for 
forcing  the  door  ;   previous  to  which  Mr.  Colman  demanded  ad- 
mittance for  the  purpose  of  executing  the  speaker's  warrant;  but 
without  effect.     About  ten  o'clock  on  that  day,  some  of  Mr. 
Colman\  assistants,  followed  by  several  soldiers,  forced  their  way 
into  the  house  of  Sir  Francis,  by  breaking  through  a  window  in 
the  area,  using  no  more  force  than  was  necessary  to  obtain  an 
entrance.     About  150  soldiers  (according  to  the  plaintiff's  wit- 
nesses,) but  according  to  the  defendant's  witnesses  50  or  60  at 
most,  armed  with  their  muskets,  were  immediately  afterwards 
introduced  and  marshalled  in  files  in  the  entrance  hall,  for  the 
purpose  of  keeping  a  clear  passage  from  the  outer  door  to  the 
bottom  of  the  staircase  leading  up  to  the  drawing-room  where  Sir 
Francis  and  his  family  and   friends   were  sitting.     There  were 
also  a  few  constables  with  staves  in  the  hall.     Mr.  Colman  and 
his  deputy,  without  any  soldiers,  proceeded  up  the  stairs  into  the 
drawing-room,  when   Mr.  Colman  informed  Sir  Francis  that  he 
was  come  to  arrest  him  under  the  warrant,  which  was  produced 
and  read  to  him.     Sir  Francis  disputed  the  legality  of  the  war- 
rant, and  inquired  if  either  of  the  sheriffs  were  there  to  protect 
him.     Mr.  Colman  said  that  it  was  of  no  use  for  Sir  Francis  to 
resist,  as  he  had  a  great  military  force  to  take  him  in  case  he 
would  not  go  without,  and  begged  him  to  go  quietly.  Sir  Francis 
desired   Mr.  Colman  in  the  king's  name  and  in  the  name  of  the 
law  to  desist ;    saying  that  the  warrant  was  illegal,  and  that  they 
must  use  force.     The  arrest  was  then  made  by  two  persons  lay- 
ing hold  of  Sir  Francis  by  Mr.  Caiman's  orders ;   and  he  then, 
finding  it  impossible  to  make  any  resistance,   was  conducted 
down  the  stairs  quickly,  through  the  files  of  soldiers  in  the  hall, 
to  a  coach  which  was  ready  at  the  door,  into  which  Sir  Francis  and 
his  brother,  Mr.  Clementson  and  another  assistant,  got ;    Mr. 
Colman  accompanying  them  on  horseback  ;  and  in  this  way  they 
proceeded  with  a  guard  of  horse  through  the  streets,  which  were 
lined  with  immense  crowds  of  people  all  the  way,  to  the  Tower, 
where  Sir  Francis  was  delivered  into  the  custody  of  the  Earl  of 

Moira, 


IN  THE  Fifty-first  Year  of  GEORGE  III. 


177 


Moira,  as  lieutenant  and  constable  of  the  Tower,  by  virtue  of 
the  other  warrant  of  the  speaker.  There  was  no  other  resist- 
ance made  by  Sir  Francis  to  the  execution  of  the  warrant  by 
Mr.  Colman,  except  keeping  the  outer  door  shut  against  him  ; 
and  it  was  proved  by  Mr.  Jones  Burdett  and  other  witnesses  that 
Sir  Francis  received  the  greatest  civility  and  attention  from 
Mr.  Colman  in  the  manner  and  time  of  executing  the  warrant, 
consistently  with  the  duty  of  his  office;  and  that  Sir  JPmwcw 
experienced  no  insult  or  inconvenience  in  the  course  of  his  con- 
veyance from  his  house  to  the  Tower. 

It  ajipeared  further,  upon  the  cross-examination  of  the  plain- 
tiff's witnessses,  that  from  the  Friday,  in  part,  after  Mr.  Colman 
had  been  to  the  house  of  Sir  Francis  in  Piccadilly  with  the  war- 
rant for  arresting  him,  and  more  decisively  from  the  morning 
of  the  Saturday,  before  the  military  came  there,  until  the  time 
when  Sir  Francis  was  carried  away  to  the  Tower,  there  was  a 
considerable  mob  collected  before  his  doors  and  in  the  streets 
adjoining,  from  time  to  time  hallooing  and  shouting  "  Burdett  for 
ever ;"  obliging  passengers  to  pull  off  their  hats  as  they  passed 
the  house,  or  pelting  them,  their  carriages  and  horses,  with  dirt, 
if  they  did  not.  That  the  military  were  called  out  on  the  Satur- 
day, and  posted  opposite  the  house  and  in  parts  adjacent.  The 
increasing  numbers  and  violence  of  the  mob  throughout  the 
Saturday  and  Sunday,  and  on  the  Monday  morning,  were  spoken 
to  more  particularly  by  the  witnesses  on  the  part  of  the  de- 
fendant. 

On  the  close,  however,  of  the  plaintiff's  evidence.  Lord  Ellen- 
borough,  C.  J.  asked  Shepherd,  Serjt.  to  point  out  what  part  of  the 
justification  he  contended  was  not  made  out  upon  the  evidence  al- 
ready given,  in  order  that  the  attorney-general  might  point  his  at- 
tention to  that  partj  andt  hus  shorten  the  discussion.  In  ans',^'er  to 
which  he  first  suggested  a  doubt,  whether  the  defendant  had  a  right 
to  execute  the  warrant  by  means  of  a  military  force.  But  the  de- 
fendant (his  lordship  observed)  had  insisted  in  his  justification 
on  his  right  to  call  in  aid  soldiers,  eo  nomine,  in  the  execution 
of  the  warrant;  and  if  it  had  not  been  lawful  for  him  to  use 
soldiers  at  all  for  that  purpose,  the  plaintiff  should  have  demur- 
red to  the  plea:  instead  of  which  he  had  only  relied  in  his  re- 
plication on  an  excess,  that  the  defendant  with  such  military 
force  as  was  improper,  excessive,  and  unnecessary  for  the  pur- 
pose, in  an  unreasonable  manner,  and  more  violently  than  was 
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necessary  or  proper  for  the  execution  of  the  warrant,  broke  and 
entered  the  plaintiff's  house.  Wherein  then  does  the  excess 
consist,  and  what  part  of  the  justification  do  you  say  remains 
unanswered  by  the  plaintiff^s  own  proof? 

S/iepherdf  Serjt.  thereupon  observed,  that  admitting  that  by 
law  soldiers  might  be  used  for  such  a  purpose  if  necessary,  still 
he  was  at  liberty  upon  this  issue  to  contend,  that  no  necessity  in 
fact  existed  in  this  case  for  using  the  military  at  all,  for  the  pur- 
pose of  making  the  arrest :  but  if  it  did,  at  all  events  it  was  a 
question  for  the  jury  to  consider  whether  the  number  of  the  sol- 
diers used,  and  the  manner  of  using  them,  in  making  the  arrest 
in  the  house,  were  not  an  excess  beyond  any  reasonable  necessity 
which  the  occasion  called  for.  That  even  in  the  case  of  a  sheriff 
who  has  the  acknowledged  powerof  callingout  the  posse comitatus 
armed  to  assist  him  in  the  execution  of  process  if  resisted,  yet  it 
would  be  a  question  for  a  jury,  whether  in  a  particular  case  he 
had  not  exerted  that  power  unnecessarily  and  oppressively 
against  a  particular  individual  whom  he  was  authorized  to  arrest. 

The  Attorney-Gener'ol  (who  was  assisted  by  Garrow,  Dampia; 
Abbott,  W.  E.  Taunton,  and  Richardson,)  then  addressed  the 
jury  upon  the  whole  case  before  them,  in  the  course  of  which  he 
stated  the  question  for  them  to  be  whether  the  Serjeant  at  arms 
unnecessarily  and  wantonly  carried  a  large  military  force  to  Sir 
Francis  Burdett's  house  to  execute  the  warrant ;  or  whether  in  the 
execution  of  it  in  that  manner,  his  object  was  only  to  secure  the 
preservation  of  the  peace  by  the  force  which  he  took  to  his  aid, 
and  whether  that  force  was  not  necessary  and  proper  under  the 
circumstances  ?  He  observed,  that  it  would  be  no  answer  to 
shew,  even  if  the  fact  would  have  borne  it  out,  that  the  officer 
might  perhaps  have  executed  his  warrant  with  a  less  force  than 
he  took  with  him ;  for  the  public  peace  was  not  to  be  hazarded 
upon  any  calculation  of  that  sort.  If  a  peace  officer  appi-e- 
liended  resistance  to  the  execution  of  process  with  which  he  is 
charged,  he  ought  to  take  such  a  force  with  him  as  will  not  only 
with  certainty  overcome  it  if  made,  but  will  also  prevent  the  at- 
tempt from  being  made :  he  is  not  to  put  himself  and  the  public 
peace  in  a  state  of  dubious  conflict  with  those  who  meditate  re- 
sistance. Without  discussing  whether  the  Serjeant  at  arms  could 
enforce  the  assistance  of  others  in  executing  the  warrant  of  the 
house  of  commons,  because  it  is  unnecessary  on  this  occasion ; 
there  can  be  no  doubt  that  he  himself  was  bound  to  execute  it, 
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and  that  whoever  did  assist  him  was  warranted  by  law  in  so 
doing:  and  so  far  the  defendant's  justification  stands  admitted 
upon  this  record ;  for  the  plea  states,  that  upon  the  refusal  and 
omission  of  the  plaintiff  to  open  the  outer  door  to  the  serjeant 
at  arms,  he  with  the  aid  and  assista^ice  of  the  said  soldiers 
and  men  broke  open  the  window,  &c. :  and  if  he  had  no 
right  to  avail  himself  of  such  assistance,  and  the  assistance 
itself  were  illegal,  the  plea  should  have  been  demurred  to  as 
bad  in  law;  instead  of  which  the  plaintiff  only  replies  an 
excess  in  the  degree.  The  only  question  therefore  which  can 
be  made  is,  whether  the  defendant  called  in  an  improper  and 
excessive  force  to  execute  the  warrant,  and  used  it  in  an  op- 
pressive and  outrageous  manner  ?  In  considering  which,  it  is 
to  be  kept  in  mind  that  the  duty  of  the  serjeant  at  arras  was 
not  to  finish  with  laying  his  hands  upon  his  prisoner  and  taking 
him  into  his  custody,  but  was  to  continue  till  he  had  safely  lodged 
his  prisoner  in  the  custody  of  the  lieutenant  of  the  Tower,  as 
he  was  directed  by  his  warrant  to  do  :  and  it  was  his  duty,  look- 
ing to  all  the  circumstances  which  had  taken  place  or  might  be 
expected,  to  provide  a  sufficient  force  to  do  this  with  entire 
safety  to  himself  and  to  those  who  assisted  him  ;  such  a  force  as 
would  render  all  resistance  hopeless,  and  prevent  bloodshed  and 
mischief,  and  not  merely  be  just  sufficient  to  effect  his  purpose  at 
the  imminent  hazard  of  contest.  The  conduct  of  the  serjeant 
at  arms,  therefore,  in  taking  a  military  force  with  him  large 
enough  to  overawe  those  who  were  disposed  to  tumult  amidst  the 
immense  multitudes  assembled  upon  the  occasion,  was  not  only 
legal  and  justifiable,  but  prudent  and  commendable.  The  ques- 
tion, he  observed,  had  been  erroneously  stated  to  be,  not 
between  Sir  Francis  Burdett  and  Mr.  Colman,  but  between  Sir 
Francis  Burdett  and  the  house  of  commons ;  for  as  the  issue  was 
framed  in  this  case,  the  question  turned  upon  the  mode  in  whicli 
the  warrant  was  executed,  which  it  is  the  peculiar  duty  of  the 
oflScer  to  take  care  shall  be  done  in  a  legal  manner,  so  as  not  to 
exceed  the  bounds  of  his  authority.  But  he  stated  that  he  was 
ordered  by  the  house  to  defend  the  serjeant  at  arms  on  that  day, 
if  it  appeared,  as  it  already  did  in  proof,  that  he  had  done  no 
more  than  his  duty  in  executing  their  warrant  in  the  manner  he 
had  done.  ' 

The   attorney-general  then  commented    upon   the  evidence 
which  had  been  given  on  the  part  of  the  plaintifiP  of  the  com- 
munications 
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munications  which  had  taken  place,  and  the  conduct  whidi  had 
been  observed,  between  Sir  Francis  and  Mr.  Colman  or  his  as- 
sistants up  to  the  time  of  the  actual  arrest,  and  upon  the  personal 
curtesy  and  spirit  of  accommodation  towards  Sir  Francis,  with 
which  it  was  admitted  that  the  whole  proceeding  had  been  con- 
ducted by  Mr.  Colman.  In  truth,  he  said,  the  only  error  imput- 
able to  him  was,  that  he  did  not  execute  the  warrant  in  the  first 
instance  as  he  might  have  done.  He  also  touched  upon  the 
facts  already  in  proof  as  to  the  determination  expressed  by  Sir 
Francis  to  resist  the  execution  of  the  warrant,  and  the  prepara- 
tion made  for  that  purpose  by  securing  his  house  against  the 
entry  of  the  serjeant  at  arms ;  and  upon  the  numbers  and  riotous 
disposition  of  the  mobs  collected  and  increasing  during  the  tran- 
saction, which  rendered  the  presence  of  the  military  absolutely 
necessary  for  securing  the  execution  of  the  warrant,  and  pre- 
serving the  peace  of  the  metropolis :  and  he  opened  the  further 
proof  of  these  facts,  which  he  felt  it  to  be  his  duty  in  a  case  like 
the  present  to  lay  before  the  jury  without  reserve,  in  order  that 
no  shadow  of  doubt  might  remain  as  to  the  propriety  of  that 
interference. 

The  defendant's  witnesses  were  then  called;  and  the  numbers 
and  conduct  of  the  populace  during  this  transaction  were  spoken 
to  by  several  magistrates,  officers  of  the  guards  on  duty,  and  others 
present,  whose  situations  enabled  them  to  observe  these  matters. 
From  their  testimony  it  appeared  that  the  mob  began  to  collect 
in  numbers,  on  the  Friday,  about  Sir  Francis  Burdett's  house, 
in  Piccadilly,  opposite  the  canal  in  the  Greeii  Park ;  and  that 
in  the  evening  of  that  day  a  large  party  of  them  proceeded  from 
thence  to  Lord  CastlereaglC^  house  in  St.  James' s-Square,  which 
they  attacked,  and  broke  all  the  windows  of,  and  did  other 
damage  to  it.  The  military  were  at  last  sent  there  to  prevent  fur- 
ther mischief.  Other  parties  of  the  mob  went  to  the  houses  of 
other  ministers  and  members  of  parliament  who  had  taken  an 
active  part  in  the  proceedings  relative  to  Sir  Francis  Burdett,  and 
did  the  like  mischief.  In  the  course  of  Saturday  the  mob  grew 
more  numerous  and  outrageous,  particularly  before  and  near  Sir 
Francis'^  house ;  hooting  and  shouting,  and  pelting  with  mud  and 
stones  the  carriages  and  persons  of  all  those  passing  that  way  who 
would  not  take  off  their  hats  and  cry  "  Burdett  for  eocr'*  The 
proclamations  of  the  riot  act  were  read  twice  at  least  on  that  day, 
and  again  on  the  Saturday,  without  effect ;  and  then  the  military 

were 
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were  called  in,  both  horse  and  foot,  who  were  drawn  up  in  the         181  J. 

street  immediately  opposite  the  plaintiff's  house  in  Piccadillx)^         

and  lined  the  street  for  some  distance  on  each  side;  and  they        asalnst 

continued  on  duty  from  that  time  till  after  Sir  Francis  was  taken      Colman. 

to  the  Tower  on  the  Monday,    The  mob  however  still  continued 

to  increase  in  numbers  and  boldness  throughout  the  Saturday 

and  Sunday :  they  opposed  and  attacked  the  military  in  different 

parts  along  Piccadilly  and  St.  Javies' s-Street  with  missile  weapons 

of   various  kinds;    and,  as    one  of  the  magistrates   expressed 

himself,  their  temper  grew  \QYy  dangerous  to  the  public  peace. 

In  the  course  of  the  Saturday  night  there  were  several  shots  fired 

by  them  at  the  soldiers  on  duty,  particularly  near  St.  Jamesh- 

Palace,  where  two  of  the  guards  were  wounded. 

It  was  objected  on  the  part  of  the  plaintiff  to  this  and  other  Evidence  of 

evidence  of  acts  of  violence  committed  by  the  mob  at  some  dis-  ^^^^  °^-^l"' 

•'  lence  of  the 

tance  from  Sir  Francis  Burdetfs  house,  such  as  their  conduct  mob,  commit- 

at  Lord  CastlereapK^  house  in  St.  Jameses-Square,  that  as  the  ^^4  ^"  P^^^ 

i--miii  11  1  ••      adjacent, 

plamtm  could  not  be  supposed  to  know  what  was  passnig  \n  though  out  of 

other  pai'ts  of  the  town,  he  ought  not  to  be  prejudiced  by  it;  but  view  and  hear- 
that  at  least  the  evidence  of  acts  of  violence  committed  by  per-  plaintiff  in  his 
sons  out  of  doors  over  whom  he  had  no  controul,  if  admissible  house,  appear- 
at  all,  ought  to  be  confined  to  the  immediate  neighbourhood*  of  n^aed  with 
his  own  house.  But  Lord  EllenhGrough,  C.  J.  observed,  and  the  the  same  pur- 
rest  of  the  court  assented   to  it,  that  general  evidence  of  the  ^° j^'i^^  '^^^^' 

,  P  .  ated  those 

disposition   and  conduct  of  the  mob  in  other  parts  adjacent,  about  the 

appearing  as  it  did  to  be  connected  with  the  same  purpose  as  P^^i"titt  s 

^^  °,  ,,         ,  ,  .      .     1  „     ^.   *     ,  house,  admit- 

actuated  tliose  collected  at  the  principal   scene  or  action  about  ted  to  shew 

the  plaintiff's  house,  was  evidence  as  to  the  danger  and  difficulty  t^edangerand 

,,,,,,,,  .         ,  .  ,  ,        .  1        ,  difficulty  of 

oi  the  defendant  s  executing  the  warrant  witliout  the  aid  ana  executing  the 

protection  of  the  military.     But  they  all   agreed  that  general  warrant  by 
evidence  only  of  this  description  was  proper  to  be  received;  and  plaintiff  in  his 
therefore  they   stopped   any  further  inquiry  as   to  particulars,  own  house, 
The  temper  and  steadiness  of  the  soldiers,  however,  under  such  anVnroteo-^^ 
gross  provocations  and  insults,  received,  as  it  justly  deserved,  tion  of  the  mi- 
high  commendation  from  all  parties.  litary. 

The  several  witnesses,  as  well  the  magistrates  as  the  officers  «-  ^^'^  J 
on  duty,  who  were  on  the  spot  the  greater  part  of  the  time,  and 
had  the  best  opportunities  of  watching  and  knowing  the  numbers 
and  disposition  of  the  immense  multitudes  assembled  on  this  oc- 
casion, all  agreed,  that  without  the  assistance  of  a  military  force, 
the  seijeant  at  arms  could  not  after  the  Saturday  morning,  with 

any 
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any  prudence  or  safety  to  himself  or  his  immediate  assistants, 
have  ventured  to  arrest  Sir  Francis  in  his  house  by  forcing  the 
door;  and  it  appeared  to  them  quite  impossible  to  have  conveyed 
him  to  the  Tower  by  aid  of  the  civil  power  only;  and,  as  some 
thought,  Sir  Francis  himself  would  have  been  exposed  to 
danger  in  the  conflict,  without  the  protecting  military  force  pro- 
vided in  aid  of  the  serjeant  at  arms.  One  of  the  magistrates 
also  stated,  that  on  the  Saturday  the  serjeant  at  arms  went  to 
the  sheriffs,  then  at  the  Gloucester  Coffee-House,  near  Sir 
Francis's  house,  shewed  them  his  warrant,  and  demanded  their 
assistance  for  its  execution;  but  that  the  sheriffs  would  give  no 
distinct  answer,  but  said  that  they  would  retire  and  consider  of 
it  in  their  own  room :  and  that  on  the  same  afternoon,  when  that 
part  of  the  street  had  been  cleared  by  the  troops,  20  or  SO  men 
remained  opposite  Sir  Francis  Burdetfs,  house,  who  said  they 
were  placed  there  by  the  sheriffs.  How  long  those  men  conti- 
nued there  did  not  appear,  nor  whether  they  gave  or  offered  any 
assistance  to  the  serjeant  at  arms  in  the  execution  of  the  warrant. 
Shepherd,  Serjt.  in  reply,  contended  that  however  the  evidence 
given  on  the  part  of  the  defendant  might  shew  that  the  military, 
when  called  out,  had  conducted  themselves  with  exemplary  tem- 
per and  forbearance  under  the  insults  and  provocations  which 
they  afterwards  received  from  the  rabble,  when  endeavouring  to 
prevent  them  from  committing  acts  of  outrage;  yet  it  did  not 
prove  the  necessity  of  calling  in  aid  the  military  in  the  first  in- 
stance, for  the  purpose  of  enabling  the  serjeant  at  arms  to  make 
the  arrest.  Nothing  is  more  common  than  for  a  croud  of  per- 
sons to  be  collected  in  this  town,  upon  the  notion,  however 
mistaken,  that  some  illegal  act  is  about  to  be  done;  and  when 
collected  they  are  too  apt  to  fall  into  improper  conduct;  such  as, 
upon  this  occcasion,  the  obliging  persons  passing  by  Sir  Francis 
JBurdett^s  house  to  pull  off  their  hats  and  cry  Burdettfor  ever : 
but  the  appearance  of  the  military  upon  such  an  occasion  more 
frequently  increases  than  allays  the  irritability  of  the  populace : 
and  without  imputing  any  intentional  wrong  to  the  magistrates 
■^\\o  called  in  aid  the  xnilitary,  it  certainly  had  that  effect  upon 
the  present  occasion.  The  question  therefore  was  not,  whether 
in  the  temper  and  situation  of  the  town  on  the  Monday  when 
the  arrest  was  made,  which  was  the  third  day  after  the  military 
had  been  called  out,  it  would  have  been  prudent  or  even  prac- 
ticable to  have  conveyed  Sir  Francis  to  the  Tower  from  his  own 
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house  without  a  military  escort  to  preserve  the  peace  and  keep 
■off  the  mob ;  but  his  complaint  was,  that  the  serjeant  at  arms 
broke  into  his  house  with  a  military  force  in  order  to  make  the 
arrest,  though  the  plaintiff  made  no  other  opposition  to  it  than 
that  of  fastening  his  outer  door ;  which  force  both  in  specie  and 
in  degree  was  unnecessary  and  excessive :  his  complaint  was,  that 
the  defendant  used  a  military  force  in  the  execution  of  civil  pro- 
cess. The  declaration  of  Sir  Francis,  that  he  should  submit 
only  to  superior  force,  coupled  with  all  the  rest  of  his  conduct 
and  declarations  to  the  parties  concerned  in  the  arrest,  could 
only  have  been  understood  in  the  sense  which  he  avowed  on 
every  occasion  throughout  the  transaction,  not  as  intimating  any 
intention  to  employ  bodily  force  or  offensive  weapons  in  battle 
array,  in  order  to  resist  the  arrest ;  but  in  shutting  his  outer  door, 
as  he  conceived  at  the  time  he  had  a  right  by  law  to  do,  against 
the  officer,  and  putting  him  to  use  such  actual  force  as  he  thought 
himself  warranted  to  use  in  order  to  overcome  that  species  of 
negative  resistance :  it  was  no  more  in  effect  than  saying  that  he 
would  not  voluntarily  submit  to  the  arrest,  but  would  put  it 
to  the  test  of  the  law,  if  the  officer  ventured  to  break  open  his 
door :  but  that  does  not  shew  the  necessity  of  the  officer's  using 
a  military  force  for  the  purpose.  He  relied  on  there  being  no 
evidence  to  connect  the  plaintiff  with  the  conduct  of  the  mob 
out  of  doors :  no  one  act  of  theirs  emanated  from  him ;  nor  did 
he  do  any  thing  to  solicit  or  encourage  their  assistance :  on  the 
contrary,  it  was  in  proof  that  he  had  purposely  kept  out  of  view 
of  the  people  while  he  continued  in  his  own  house:  whatever 
resistance  they  testified  to  the  execution  of  the  warrant  was 
purely  spontaneous ;  though  after  the  opinion  already  declared 
by  the  court,  he  said,  he  could  not  contend  that  the  conduct  of 
the  mob  out  of  doors  did  not  bear  upon  the  conduct  of  the  de- 
fendant, so  far  at  least  as  related  to  the  preparing  a  military 
escort  to  conduct  the  plaintiff  from  his  house  to  the  Tower.  He 
argued,  that  though  the  warrant  called  upon  all  other  persons, 
besides  mayors,  &c.,  and  other  civil  officers,  to  assist  the  ser- 
jeant at  arms  in  the  execution  of  the  warrant ;  yet  at  all  events 
the  officer  could  only  be  authorized  to  call  in  the  military  in  the 
last  resort,  after  the  civil  power  had  been  called  in  and  had 
failed :  whereas  the  military  had  been  called  in  here  to  assist  in 
making  the  arrest  before  any  trial  of  the  efficacy  of  the  civil 
power.     And  he  contended  that  the  necessity  for  using  such  a 
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Ibrcc  to  make  Uie  arrest  did  not  exist  in  this  case,  and  that  the 
jury  were  to  judge  of  that  necessity.  In  conclusion,  the  learned 
Serjeant  said,  that  notwithstanding  the  weight  of  the  house  of 
commons,  who  had  sent  the  attorney-general  to  defend  their 
officer  against  this  action,  he  had  used  the  liberty  of  an  advo- 
cate with  boldness  in  the  execution  of  the  duty  which  he  owed 
to  his  client;  but>  he  hoped  also,  without  using  it  as  a  cloak  for 
maliciousness. 

Lord  Ellenborough,  C.  J.  then  addressed  the  jury.  Genr 
tlemea  of  jthe  jury — It  is  highly  honourable,  and  useful  to  the 
administration  of  justice,  that  advocates  at  the  bar  should  pos- 
sess the  talents  and  firmness  that  the  learned  serjeant  who  has 
just  sat  down  has  this  day  displayed,  in  maintaining  causes  which 
are  confided  to  them  by  their  clients :  at  the  same  time  it  is  not 
less  honourable  to  themselves,  and  useful  to  the  administration 
of  justice,  (and  without  which  justice  could  hardly  be  well  ad- 
ministered,) that  in  the  discharge  of  that  duty  they  should  main- 
tain a  correct  observapjce  of  decorum  and  deference  to  the  rules 
of  law.  Upon  this  occasion  he  lias  certainly  been  obliged,  by 
tlie  necessity  of  the  case,  to  press  the  topics  presented  to  him  to 
the  extreme;  at  the  same  time  that  he  has  conducted  his  argu- 
ment with  a  due  respect  for  the  authority  of  the  laws,  and  to- 
wards those  who  administer  them.  The  question  before  you, 
gentlemen,  is  one  of  the  simplest  and  narrowest  that  can  be  pro- 
posed for  the  consideration  of  a  jury,  and  which  I  will  presently 
proceed  to  state.  It  is  no  question  to  be  decided  by  you  upoi) 
this  occasion,  whether  the  house  of  commons  have  the  privileges 
they  claim :  that  they  may  commit  for  contempt  is  already  de- 
cided, and  must  continue  to  be  considered  as  law  till  it  is  other- 
wise decided  by  a  superior  tribunal :  but  upon  this  record  no 
such  question  occurs  for  you  to  try.  It  was  pleaded  by  the 
defendant,  in  bar  of  the  trespass  complained  ofj  that  he  was 
authorized  by  a  warrant  from  the  speaker,  granted  under  a  reso- 
lution of  the  house,  that  the  plaintiff  had  been  guilty  of  a  con- 
tempt of  their  privileges  by  the  publication  of  a  certain  libel,  to 
arrest  and  convey  him  to  the  Tower ;  and  that  in  the  execution 
of  that  warrant  he  took  the  assistance  of  soldiers,  and  conveyed 
him  in  the  manner  charged  in  the  declaration  to  the  Tower,  and 
delivered  him  over  to  the  constable  of  the  Tower.  If  that  were 
not  a  legal  defence,  it  was  competent  to  the  plaintiff  to  Iiave 
demurred  to  that  plea,  and  to  have  questioned  the  right  of  the 

defendant 
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tleFemlant  to  do  th€  whole  of  that  which  is  stated  in  the  pleft: 
but,  by  pleading  over,  all  that  is  admitted  by  the  plaintiff;  he 
admits,  that  all  the  trespasses  are  covered  by  the  warrant,  as  fully 
as  if  his  counsel  had  now  risen  in  his  place  and  said,  I  admit  the 
warrant  to  be  legal,  that  the  speaker  was  authorized  to  grant  it, 
and  I  admit  that  the  circumstances  which  are  stated  to  be  tres- 
passes are  covered  by  that  warrant  ^.nd  justification.  But  in 
answer  to  the  plea  he  says  this,  which  is  the  only  question  for 
your  consideration,  that  the  defendant  executed  the  warrant 
with  such  military  force  as  was  improper,  excessive,  and  unne- 
cessary for  the  execution  of  the  warrant;  which  admits  in  the 
terms  of  it,  thsit  a  militari/ force  wsls  proper,  but  objects  only 
that,  with  such  military  force  as  was  improper,  excessive,  and 
unnecessary  for  that  purpose,  and  in  an  vmreasonable  manner, 
and  more  violently  than  was  necessary  or  proper  for  the  execu- 
tion of  the  warrant,  the  defendant,  to  the  great  terror  and  alarm 
of  the  said  Sir  Francis^  broke  open  the  window  and  window- 
shutters  of  his  messuage,  and  through  the  same  broke  into  and 
entered  the  said  messuage,  and  made  a  great  noise  and  disturb- 
ance therein,  and  made  the  assault  upon  the  plaintifl^  and  arrested 
him,  &c.  Upon  that,  the  defendant  takes  issue,  and  thereby 
says  in  effect,  that  the  military  force  he  used  was  a  degree  of 
military  force  that  was  proper,  and  not  excessive ;  that  it  was 
necessary,  and  that  he  did  not  do  it  in  any  unreasonable  man- 
ner, or  more  violently  than  was  proper  and  necessary.  That  is 
the  simple  and  plain  point  which  you  have  to  try,  whether  there 
was  any  excess  upon  this  occasion  in  the  application  and  use  of 
a  force  which  is  admitted  to  be  in  its  nature  and  quality  legal. 
Now  it  is  objected,  that  there  was  unnecessary  harshness  and  op- 
pression in  the  application  and  use  of  military  at  all,  either  in 
entering  the  house  for  the  purpose  of  making  the  arrest,  or  in 
afterwards  conveying  the  plaintiff  to  the  Tower.  You  will  re- 
collect, however,  that,  according  to  the  evidence,  these  were,  if 
I  may  use  the  expression,  immediately  consecutive  operations ; 
for  as  soon  as  Mr.  Colmati  had  entered  the  house  and  made  the 
arrest,  it  was  his  business  to  convey  Sir  F.  Burdett  to  the 
Tower ;  and  it  is  not  pretended  that  it  would  have  been  practi- 
cable to  have  conveyed  him  to  the  Tower  at  that  time  without 
the  military :  nay,  it  is  proved  that  he  could  not  have  been  con- 
veyed there  without  such  force.  The  military  force  was  not 
used  to  effect  the  entry  :  but  it  is  said,  that  the  house  was  bro- 
ken 
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ken  and  entered,  and  that  the  soldiers,  who  were  to  be  the 
instruments  of  his  conveyance,  passed  through  the  entrance  so 
made.  They  did  not  ascend  the  staircase,  according  to  the  evi- 
dence of  Mr.  Clementson,  to  incommode  the  family;  but  they 
were  stationed  and  ranged  in  the  hall  in  two  rows,  through 
which  Sir  F.  Burdeti  passed  in  order  to  his  conveyance  to  the 
Tower.  Now  what  application  has  the  military  force  to  the  en- 
try ?  None  at  all.  Not  that  it  is  not  competent  to  use  military 
force,  or  any  force  which  may  be  necessary  for  the  execution  of 
a  warrant  of  this  kind :  the  degree  and  quality  of  the  force  must 
vary  according  to  the  exigency  of  the  case.  The  first  duty  of 
the  officer,  M'ho  is  entrusted  with  the  execution  of  process,  is  to 
take  care  that  it  is  executed  effectually,  and  with  as  little  injury 
to  the  individual  or  to  the  public  as  may  be  :  now  I  should  wish 
the  wit  of  man  to  devise  any  mode  by  which  injury,  either  to 
the  individual  or  to  the  public,  could  have  been  more  effectually 
prevented  than  the  mode  which  was  adopted.  Then,  as  to  the 
application  of  this  military  force,  you  will  recollect  what  was  the 
state  of  the  capital  at  that  time ;  and  then  it  becomes  material  to 
consider,  what  was  the  sort  of  expectation  under  which  Mr. 
Colman  could  apply  himself  to  the  execution  of  the  warrant.  If 
Mr.  Colman  be  blameable  in  any  thing  with  respect  to  the  exe- 
cution of  the  warrant,  and  I  think  he  is  so,  it  is  7iot  on  the  score 
of  harshness.  If  this  warrant  had  been  put  into  the  hands  of 
any  of  those  inferior  officers  whose  minds  were  not  endowed  with 
the  high,  gentlemanly,  and  honourable  feelings  which  Mr.  Col- 
man has  shewn,  there  would  not  have  been  four  hours  interval 
between  the  time  of  granting  the  warrant  and  the  time  of  the 
plaintiff's  incarceration.  The  ordinary  peace  officer  or  bailifT 
would  have  instantly  proceeded  to  the  place  of  the  plaintiflf's  resi- 
dence, and  taken  him  into  his  custody,  without  any  injury  or  dan- 
ger to  the  person  who  was  the  object  of  his  warrant ;  with  a 
superior  firmness  and  a  less  degree  of  that  mischievous  lenity 
which  was  exhibited  in  the  very  hazardous  delay  which  took 
place;  for  mischievous  I  must  call  it,  if  it  be  likely  to  lead  to 
and  end  in  public  tumult  and  danger;  and  the  plaintiff  would, 
without  doubt,  have  been  safely  and  immediately  conveyed  to 
the  place  where  he  was  ordered  to  be  confined.  Instead  of  that, 
how  does  Mr.  Colman  conduct  himself?  He  writes  to  know  when 
he  shall  wait  upon  Sir  Francis :  and  you  will  consider  what  was 
the  sort  of  force  he  had  reason  to  expect  would  be  opposed  to 

him. 
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him,  both  from  that  which  passed  within  doors  and  without:  and 
whether  he  would  not  have  been  highly  criminal  to  the  public, 
if  he  had  not  at  last  taken  a  competent  force  to  execute  the  busi- 
ness that  had  been  entrusted  to  him.  Gentlemen,  I  will  give 
you  the  evidence  on  the  part  of  the  plaintiffj  and  the  substance 
of  that  on  the  part  of  the  defendant,  as  it  bears  on  the  question 
respecting  the  application  and  use  of  the  military  force.  First, 
there  is  the  letter  of  Mr.  Colman  to  Sir  Francis  ,-  and  this  is  the 
letter  of  a  person  who  is  charged  with  having  excessively,  im- 
properly, and  harshly  used  force  towards  the  plaintiff.  He  says, 
"  Sir,  Having  received  a  warrant  from  the  Jiouse  of  commons, 
and  an  order  from  the  speaker  to  wait  upon  you  and  convey  you 
to  the  Tower,  I  called  at  your  house  this  morning  at  nine  o'clock, 
and  was  informed  you  were  not  at  home.  I  shall  be  much  obliged 
to  you  to  let  me  know  when  I  can  see  you,  that  in  doing  my 
duty  as  Serjeant  at  arms,  I  may  not  be  deficient  in  paying  every 
proper  attention  and  respect  to  you;  wishing  to  consult  your 
convenience  as  to  the  time  and  mode  of  your  removal."  In  this, 
certainly,  I  think  the  defendant  went  out  of  his  way ;  for  being 
an  officer  charged  with  the  duty  of  arresting  another,  he  ought, 
at  all  events,  to  have  put  himself  in  a  condition  to  execute  that 
duty  immediately,  by  arresting  the  plaintiff  without  ceremony;  con- 
ducting himself  at  the  same  time  no  doubt  with  as  much  curtesy  in 
the  manner  of  executing  the  arrest  as  was  proper.  The  answer  of 
Sir  F.  Burdett  is  this  :  "  Sir,  On  my  return  from  Wimbledon  I 
found  your  polite  letter,  and  shall  be  happy  to  receive  you  here  at  12 
o'clock  to-morrow,  Francis  BurdettT  I  will  not  take  upon  me 
decisively  to  pronounce,  if  I  had  received  this  letter,  in  what  man- 
ner I  should  have  construed  it ;  though  it  rather  appears  to  me  to 
import  a  promise  that  he  should  be  at  home  at  12  o'clock  for  the 
purpose  of  receiving  the  serjeant  at  arms  to  execute  the  warrant 
upon  him :  but  it  might  be  (for  there  is  nothing  in  the  terms  of 
it  which  absolutely  excludes  his  so  contending),  that  he  meant 
only  to  intimate  to  the  serjeant  at  arms  that  he  should  be  ready 
to  receive  him  at  that  time,  without  declaring  that  he  should  be 
then  ready  to  submit  to  the  authority  of  the  warrant  under  which 
the  serjeant  at  arms  should  act.  In  his  letter  to  the  speaker, 
written  on  the  same  day,  he  says,  "  Your  warrant,  Sir,  I  believe 
you  know  to  be  illegal ;  I  know  it  to  be  so;  to  superior  force  I  must 
submit."  Now  it  has  been  ingeniously  argued  by  the  learned  ser- 
jeant, 
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jeant,  that  the  term  superior fo7eemesin&on\y  the  superior  authority 
and  commanding  influence  of  tlie  house  of  commons:  but  if  you 
*  consider  the  words  in  connexion  with  the  language  used  by  him, 
as  proved  by  Mr.  Jones  Burdett  and  Mr.  Clemeritson,  and  coupled 
with  the  circumstance  of  the  chain  upon  the  door,  and  the  order 
to  admit  nobody  into  the  house;  we  must  understand  the  words 
superior  force  in  their  more  coarse  and  literal  sense.  Mr.  Jo7ies 
BUrdeti  says,  that  when  Mr  .Colman  came  to  him  he  expressed  a 
hope  that  Sir  Francis  Burdeti  would  go  with  him ;  and  he  said  he 
had  been  reprimanded  by  the  speaker  for  not  arresting  him  in 
the  morning.  Sir  Francis  Burdeti  then  eiMjuired  if  he  had  an^f. 
hoiy  'with  him  P  And  it  is  for  you  to  construe  this  conversation, 
whether  the  meaning  of  it  was  not  this  ?  I  want  to  know  whether 
yott  siHe  in  a  condition  to  support  your  warrant;  whether  you  are 
strong  enough  or  too  weakly  assisted  to  enforce  it.  Mr.  Colnian 
answered,  I  think,  that  he  had  only  another  gentleman  below : 
and  then  Sir  Francis  Burdett  said  he  thought  the  warrant  was 
illegal;  and  he  should  not  obey  it.  This  answer  being  given  after 
he  had  enquired  whether  Mr.  Colman  hatl  any  body  with  him  ; 
what  could  he  have  meant  but  to  intimate  that  he  intended  per- 
sonally to  resist,  in  the  most  effectual  way  in  his  power,  the  exe- 
cution of  the  warrant?  The  issue  of  this  conversation  is,  that  Mr. 
Colman  appeared  extremely  distressed  at  being  under  the  neces- 
sity of  retiring  without  executing  the  warrant  at  that  time,and-went 
away.  But  why  did  he  not  execute  it  then  ?  Because  Sir  Fran- 
cis Burdett  had  said  that  he  would  not  obey  it ;  and  therefore  if 
Mr  Colman  attempted  to  do  so,  it  must  be  in  some  degree  a  per- 
sonal cop>flict.  But  there  is  some  further  language  of  the  plain- 
tiff, proved  by  the  same  witness,  that  can  leave  no  doubt  in  your 
minds  that  the  plaintiff  meant  resistance  by  force;  for  the  witness 
says,  I  heard  no  orders  given ;  there  was  no  other  resistance  than 
my  brother's  saying  that  the  warrant  was  illegal,  and  they  must 
use  force:  this  was  on  the  Monday.  Now  when  he  says  they  must 
use  force,  what  is  it  but  saying  this;  I  may  be  obliged  to  yield, 
but  to  force  only  will  I  yield:  ,you  must  use  force?  So  Mr.  Cle- 
Tnentson  says ;  Sir  Francis  disputed  the  legality  of  the  speaker's 
warrant,  and  said  that  he  should  resist  it,  and  they  must  use 
force,  or  words  to  that  effect.  These  were  intimations  given  by 
Sir  Francis  Burdett  prior  to  the  time  when  he  was  escorted  to 
the  Tower ;  and  I  ask  you,  gentlemen,  if  having  been  so  admo- 
nished. 


IN  THE  Fifty-first  Year  of  GEORGE  III. 


194 


BurdetT 

against 

CoWtfAN. 


nished,  and  knowinc;  the  state;  of  the  capital;  knowing  that  on  1811. 
the  Friday  night  there  had  been  such  outrages  committed,  as 
have  been  stated,  at  the  house  of  a  noble  lord ;  and  at  ReddisKs 
hotel,  the  supposed  habitation  of  Mr.  Lethhridge ,-  when  on  the 
Saturday  and  Sunday  there  were  such  tumultuous  assemblies  in 
the  streets,  when  the  military  were  so  much  assaulted  and  ill- 
treated,  and  in  two  instances  soldiers  were  wounded :  I  ask, 
would  the  Serjeant  at  arms  have  been  excuseable  to  the  house 
of  commons;  to  the  public;  in  point  of  humanity  to  the  populace; 
and  even  to  the  individual  himself  whom  he  was  about  to  arrest; 
if  he  had  not  taken  with  him  such  an  overawing  force  as  was  sure 
to  effect  his  purpose  of  arresting  the  person  of  Sir  Francis  Bur- 
dett  and  conveying  him  to  the  Tower?  If  indeed  it  had  been 
an  ordinary  case,  in  which  the  presence  of  one  constable  quietly 
appearing  before  him,  might  have  been  sufficient  to  arrest  and 
convey  the  plaintiff  to  the  place  to  which  he  was  to  be  removed ; 
and  without  any  resistance  or  mob  the  seijeant  at  arms  had 
collected  and  surrounded  him  with  all  this  force  and  military 
array,  and  collected  so  many  gazers,  for  the  purpose  of  ex- 
hibiting the  plaintiff  with  insult,  to  his  mortification  and  hu- 
miliation ;  it  would  have  been  a  wanton  abuse  of  power,  and  f  1 95  1 
would  not  have  been  justifiable :  but,  on  the  contrary,  there 
was  every  possible  curtesy  and  attention  shewn  to  the  plaintiff: 
and  the  plaintiff's  counsel  has  this  day  placed  Mr.  Colman  before 
you  as  one  on  whose  honour,  manners,  and  feelings,  as  a  gentle- 
man, no  imputation  could  be  cast:  and  with  respect  to  his 
humanity,  you  have  the  testimony  of  a  very  respectable  gentle- 
man, Mr.  Jones  Burdett ;  who,  in  answer  to  a  question  put  to 
him,  declared  that  his  brother  experienced  no  kind  of  insult  or 
inconvenience  in  the  course  of  his  conveyance  to  the  Tower. 

Then,  gentlemen,  it  seems  to  me  that  it  would  be  only  wast- 
ing your  time  to  ask  you,  whether,  under  these  circumstances, 
there  was  any  excess  in  the  manner  of  executing  this  warrant, 
as  it  has  been  detailed  to  you,  on  account  of  which  Mr.  Colman 
can  be  considered  in  any  degree  culpable  ;  that  is,  for  having  in 
the  first  place  a  protecting  force  of  about  60  soldiers  introduced 
and  drawn  up  in  the  ball  of  the  plaintifFs  house,  to  protect 
himself  and  his  assistants  who  were  to  execute  the  warrant  from 
violence ;  and  for  the  purpose  of  securing  a  safe  passage  out  of 
the  house  to  the  carriage  in  which  his  prisoner  was  to  be  convey- 
ed; and  in  the  next  place,  to  protect  themselves  and  the  person 
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upon  whom  they  were  to  execute  it  in  their  way  to  the  Towef* 
Gentlemen,  if  there  be  any  part  of  the  evidence  (and  I  am  afraid 
of  omitting  any  part  of  it)  that  you  may  feel  necessary  to  hare 
repeated,  I  am  entirely  at  your  pleasure,  whether  or  not  I  shall 
read  every  part  of  it  in  detail ;  but  I  trust  I  have  not  omitted  a 
word  that  is  material;  if,  however,  there  be  any  part  that  you 
wish  to  have  read,  I  am  prepared  to  execute  that  duty  :  but  the 
question  is  merely,  whether  there  has  been  such  an  excess  as  ta 
constitute  this  person  a  trespasser,  by  having  vexatiously  used 
[196]      a  military  force  for  any  of  the  purposes  of  the  execution  of  the 
warrant,  for  which  such  force  was  wholly  unnecessary  ?     If  you 
have  the  least  doubt,  or  if  you   think  the  evidence  of  any  one 
witness  will,  if  brought  again  to  your  recollection,  in  any  man- 
ner affect  your  view  of  the  case,  I  shall  be  most  ready  to  read 
the  whole  of  it,  and  to  submit  again  to  your  consideration  :  but 
at  present  I  have  I  think  done  enough  to  put  you  fully  in  pos- 
session of  the  real  question  you  have  to  try,  and  the  testimony 
upon  which  it  rests;  which  question,  in  substance,  is  whether 
this  defendant  has  conducted  himself  blamelessly  and   like  a 
gentleman   in   performing  the  duties  imposed  upon  him  :   or 
whether,  on  the  contrary,  he  has  abused  any  of  the  powers  he 
/       had,  or  neglected  any  of  the  duties  which  belonged  to  him  to 
discharge  in  his  conduct  towards  the  person  of  Sir  Francis  Bur- 
dettf  for  the  purpose  of  offering  insult  or  vexation  to  him  in  any 
degree  or  respect  whatever  ?     Gentlemen,  you  will  consider  of 
your  verdict. 

The  jury,  without  hesitation,  found  a  verdict  for  the  defendant. 
A  question  was  then  made  at  the  bar  as  to  the  manner  in  which 
the  verdict  should  be  entered ;  when  it  was  proposed  that  it 
should  be  entered  thus ;  finding,  in  substance,  upon  the  general 
issue,  that  the  defendant  was  guilty  of  such  of  the  trespasses  laid 
in  the  declaration  as  are  mentioned  in  the  introductions  to  the 
special  pleas  and  thereby  justified,  and  not  guilty  of  the  residue: 
and  finding  the  other  issues,  upon  the  excesses  alleged  in  the 
replications,  for  the  defendant. 

The  other  cause  which  stood  for  trial  against  the  Earl  of  Moira 
went  off  for  default  of  jurors* 
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COURT  OF  KING'S  BENCH,         ifu. 

JN 

Trinity  Terni^ 

la  the  Fifty-first  Year  of  the  Reign  of  George  III.  1811. 


In  the  Matter  of  John  Charles,  a  Bankrupt.  ^J^'l^^\ 

'  i  beb.  1st. 

A  PETITION  in  bankruptcy  was  presented  to  the  lord  chan-  A  plaintiff' in 

-'-^  cellor  by  the  bankrupt  to  supersede  his  commission,  upon  ?"  action  tor  a 
r       1  •  1       •       m  •    •                                  1  •      1      1  1  •  breach  or  pio- 
tne   hearing   oi    which,    in    Trinity    term    1809,    his   Jordship  mise  of  mar- 
ordered   the  following  case  to  be  stated  for  the  opinion  of  this  "^ge>  having 

.  .  recovered,  a- 

court :  which  case  was  argued  here  in  last  Hilary  term.  bove  loo/.  da- 

Mary  Howell,  spinster,  brought  an  action  on  the  case  against  mages  against 

J.  Charles,  for  a  breach  of  promise  of  marriage ;    and  on  the  between  ver- ' 

5th  of  December,  at  the  sittings   at  nisi  prius  of  the  court  of  diet  and  judg- 

King's  ^enqh  Vizier  Michaelmas  term  1808,  she  recovered  aver-  ted"an*^act  of' 

diet  against  him  for  1 50/.  damages.     On  the  25th  of  December  bankraptcy ; 

Charles  executed  certain  indentures  of  lease  and  release  and  as-   j  !    ^^ 

debt  due  upon 

signment,  dated  the  22d  and  23d  o^  December  1808,  whereby  the  judgment 

he  conveyed  and  assigned  away  all  his  estate  and  effects  to  *cer-  after  it  was 
,  .  .  entered  up 

tain  persons  in   such  indentures  named,  and  thereby  it  was  ad-  was  nota  good 

mitted  that  he  committed  an  act  of  bankruptcy.     On  the  31st  petitioning 

creditor  s 
o^  January,  in  Hilary  term  1809,  judgment  was  entered  up  on  debt,  whereon 

the  said  verdict  for  the  said  sum  of  150/.  and  133/.  costs;  and  to  found  a 

on  the  4th  of  February  Ma7y  Howell  petitioned  for  a  commis-  against  such 

sion  of  bankrupt  against   Charles,    and  such   commission  was  trader. 

awarded  and  issued,  dated  at  Westmitister,  the  21st  o^  February     [  '*'198  ] 

Vol.  XIV.  L  1809, 
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1811.        1809,  under  which  he  was  found  and  adjudged  a  bankrupt. 
The  debt  of  the  petitioning  creditor  Mary  Hotjoell,  upon  which 

Charles  ^^^^  ^^^^  commission  was  applied  for  and  issued,  was  the  money 
due  to  her  on  the  said  judgment;  and  the  act  of  bankruptcy, 
on  which  Charles  was  declared  a  bankrupt,  was  the  execution 
of  the  said  indentures  of  the  22d  and  23d.  oi  December  1808. 
The  question  was,  whether  the  above-mentioned  debt  of  the 
petitioning  creditor  was  a  sufficient  debt  in  law  to  support  the 
commission. 

Burrough  in  support  of  the  affirmative.  The  question  arises 
upon  the  stat.  5  Geo.  2.  c.  30.  s.  23.,  which  provides,  "  that  no 
commission  of  bankrupt  shall  be  issued  upon  the  petition  of  one 
or  more  creditors,  unless  the  single  debt  of  the  creditors,  &c. 
do  amoilnt  to  100/.  or  upwards,  &c.  (and  so  in  proportion  as 
to  the  debt  of  two  or  more  creditors,)  and  the  creditor  or 
creditors  petitioning  for  such  commission  shall,  before  the  same 
shall  be  granted,  make  an  affidavit,  &c.  of  the  truth  and  reality 
of  such  their  respective  debt  and  debts,  and  likewise  give  bond 
to  the  lord  chancellor,  &c.  in  200/.  conditioned  for  proving 
their  debts,  &c.  and  also  for  proving  the  party  a  bankrupt  at 
the  time  of  taking  out  such  commission,  &c. :  and  if  such  debt 

[  199  ]  or  debts  shall  not  be  really  due  or  owing,  &c.  then  the  lord 
chancellor,  &c.  shall,  upon  petition  of  the  party  grieved, 
examine  into  the  same  and  order  satisfaction,"  &c.  The  clause 
says  nothing  as  to  the  time  when  the  petitioning  creditor's  debt 
shall  be  due,  but  merely  that  he  shall  have  a  debt;  the  words, 
therefore,  will  be  satisfied  by  having  a  debt  of  the  required 
amount  due  at  the  time  of  the  petition.  Here  the  verdict,  by 
which  the  amount  of  the  debt  due  from  Charles  to  Mary  Howell 
was  ascertained  to  be  150/.,  was  given  on  the  5th  of  December, 
prior  to  the  act  of  bankruptcy,  and  that  debt  was  confirmed  by 
the  judgment  given  after  the  bankruptcy,  but  before  the  creditor 
petitioned  for  the  commission.  The  verdict,  which  was  the 
consideration  of  the  judgment,  existed  before  the  act  of  bank- 
ruptcy. The  7th  section,  which  turns  on  the  effect  of  the  cer- 
tificate, does  not  touch  the  validity  of  the  petitioning  creditor's 
debt,  by  providing  that  every  bankrupt  conforming  in  the  man- 
ner therein  specified  shall  be  discharged  from  all  debts  by  him 
due  or  owing  at  the  time  that  he  became  bankrtipt ;  and  that  in 
case  any  such  bankrupt  shall  afterwards  be  arrested  or  im- 
pleaded for  any  debt  due  before  such  time  as  he  became  bankrupt, 

he 
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lie  shall  be  discharged  upon  common   bail,  and  may  plejid  in         1811. 

general  that  the   cause  of  action  accrued  before  stick  time  as  he        

became  banl-rupt.  The  cause  of  action  here  was  the  breach  of  Charles. 
the  promise  of  marriage ;  and  the  damage  or  debt  due  for  that 
breach  was  assessed  by  the  verdict  before  the  bankruptcy. 
Every  case  of  a  petitioning  creditor's  debt,  arising  upon  a  bill 
of  exchange  indorsed  to  him  after  the  act  of  bankruptcy  («), 
assists  this  case :  and  it  will  not  be  a  sufficient  answer  to  say,  [  200  ] 
that  the  debt  in  such  a  case  is  referred  to  the  bankrupt's 
original  obligation  on  the  bill,  in  whosesoever  hands  it  was  before 
the  bankruptcy ;  because  in  several  of  those  cases  it  has  been 
shewn,  that  the  debt  in  fact  accrued  to  the  petitioning  creditor 
after  the  bankruptcy :  but  the  ground  of  those  decisions  has 
bfeen,  that  the  debt  existed  in  its  original  formation  before  the 
bankruptcy,  though  not  demandable  by  the  petitioning  creditor 
till  afterwards.  If  the  case  of  the  petitioning  bill-holder  were  to 
be  considered  as  a  mere  transfer  of  the  original  debt,  such  debt 
would  be  transferred  with  all  the  bankrupt's  rights  of  set-off,  and 
other  answers  to  the  demand  which  he  might  have  against  the 
original  holder :  but  that  is  not  admitted :  and  a  bill  so  indorsed 
after  the  act  of  bankruptcy  has  been  always  holden  to  be  a  good 
petitioning  creditor's  debt.  The  courts  must  have  been  mistaken 
in  the  principle  of  all  the  cases  from  Graham  v.    Benton  (b), 

,  ^  down 

(rt)  Vide   Glaister  v.  Hewer,    7  Term  Rep.  498.;    and  Brett  v.  Le-vett,  13 
East,  213. 

{b)  2  Stra.  1106.  and  i  IVils.  41.     The  following  MS.  note  of  this  case 
was  taken  by  Mr.  Short,  a  cotemporary  at  the  bar. 

Graham  v.  Benton,  M.  \1  Geo.  2.  B.  R.  "  An  action  was  brought  against 
the  defendant,  then  a  bankrupt,  in  the  Palace  Court,  for  a  debt  due  before  his 
bankruptcy,  and  judgment  was  thereon  given  :  a  writ  of  error  was  brought, 
and  then  he  obtained  his  certificate,  and  afterwards  judgment  was  affirmed  on 
the  writ  of  error,  and  the  defendant  taken  in  execution  for  the  debt  and  costs. 
The  defendant  moved  to  be  discharged  out  of  custody  on  the  stat.  5  Geo.  2. 
c.  30.  s.  13.,  he  being  in  execution  on  a  judgment  given  before  the  certificate 
was  obtained.  Per  Curiam.  The  act  of  parliament  discharges  the  bankrupt 
in  two  ways ;  one,  if  he  have  the  certificate  at  the  time  of  the  action,  when 
he  may  plead  it  in  bar-  The  other  is,  if  he  have  not  his  certificate  at  the_ 
time,  yet  he  may  make  use  of  it  after  judgment,  by  applying  to  the  court  to 
be  discharged  out  of  custody.  The  act  discharges  the  bankrupt  from  all 
debts  due  and  owing  before  he  became  a  bankrupt.  This  is  such  a  case  :  and 
thovigh  this  judgment  includes  costs,  which  have  been  incurred  since  the 

L  2  bankruptcy, 
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1811.        down   to   tlie  case  cx-parte  Hill  (rt),    unless  this    petitioning 
creditor's  debt  be  maintainable.     In  most  of  them  the  ques- 

Charles.  ^^""  ^^^s  been,  whether  the  bankrupt  was  discharged  by  his 
certificate  from  the  costs  of  a  judgment  obtained  after  the  act 
of  bankruptcy  upon  a  demand  existing  before,  as  from  a  debt  ; 
but  no  bankrupt  can  be  discharged  by  his  certificate  from  a  debt 
which,  if  perfected  at  the  time,  would  not  have  made  him  a  good 
petitioning  creditor.  In  Graham  v.  Bento}i,  the  certificated 
bankrupt  was  holden  to  be  discharged  from  the  costs  of  the  writ 
of  error,  all  of  which  were  incurred  after  the  act  of  bankruptcy* 
as  referable  to  the  debt  existing  before.  It  follows  from  thence,that 
the  creditor  to  whom  those  costs  were  due,  would  have  been  a 
good  petitioning  creditor  in  that  respect  if  his  demand  had  been 
perfected  at  the  time  by  the  judgment  and  taxation.  Bland- 
ford  V.  Foote  (b)  went  on  the  same  principle.  An  action  was 
there  brought  against  the  bankrupt  after  his  bankruptcy  on  a 
bond  due  before:  and  after  judgment  obtained,  the  obligee  died, 
and  his  executors  brought  a  new  action  on  the  judgment :  and 
the  court  held,  upon  the  stat.  12  Geo.  3.  c.  47.  s.  2.  (which  is  to 

[  202  ]  the  same  effect  as  the  stat.  5  Geo.  2.  c.  30.  in  this  respect,) 
that  the  bankrupt  was  discharged  not  only  from  the  original 
debt  due  before,  but  from  all  the  interest  and  costs  accrued 
since  the  bankruptcy.  In  Aylett  v.  Harfoi-d  and  Another,  Bail  of 
Lowe,  a  Banhupt  (c),  Lord  C.  J.  De  Grey,  was  decidedly  of  opi- 
nion, in  a  case  where  the  plaintiff  had  obtained  a  verdict  against 
luOvoe  before  his  bankruptcy,  on  which  he  had  judgment  after- 
wards, 

bankruptcy,  yet  the  plaintiff  is  not  entitled  to  have  the  benefit  of  such  costs, 
as  he  is  not  entitled  to  the  original  debt.  The  defendant  was  discharged  out 
of  custody." 

Mr.  Ford's  MS.  of  the  same  case  says,  "  The  chief  difficulty  was  as  to 
the  costs  given  on  aflirmance  of  the  judgment,  which  was  a  new  debt  after 
the  certificate. 

"  Sed,  per  Curiam,  the  defendant  being  a  bankrupt,  and  having  delivered  up 
his  effects,  it  was  unjust  to  prosecute  the  original  action  :  and  as  he  had  no 
defence  against  that  for  want  of  his  certificate,  the  writ  of  error  was  neces- 
sary to  suspend  execution  till  the  certificate  could  be  had.  And  though 
^  the  costs  on  the  affirmance  are  stricdy  a  new  demand,  yet  they  ought  to  be 

considered  as  attendant  upon  and  springing  from  the  original  one :  so  the  de- 
fendant ought  to  be  discharged  from  both." 

(a)  1 1  Vei.  646.,  where  all  the  prior  cases  are  collected. 

{b)  Convp.  138.;  and  ^nde  Phillips  v.  Brown,  6  Term  Rep.  282. 

U)2  Black.  1317. 
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wards,  that  he  was  entitled  to  prove  under  the  commission  not  1811. 
only  his  debt,  but  also  his  costs  :  and  therefore  having  proved 
his  debt  under  the  commission,  (but  not  the  costs,  because  the  Chaules. 
commissioners  refused  to  lot  him  in  to  such  proof,)  the  court  , 
discharged  an  execution  against  the  bail  for  the  amount  of  the 
costs.  [Bai/lei/,  J.  That  was  the  case  of  a  proveable  debt  exists 
ing  before  the  bankruptcy.]  Then  came  Longford  v.  Ellis  («), 
where  the  plaintiff  had  recovered  damages  in  an  action  of  slan- 
der; and  between  the  verdict  and  judgment,  the  defendant  be- 
came a  bankrupt :  and  afterwards  obtaining  his  certificate,  it 
was  moved  to  discharge  him  out  of  custody  in  execution  for  the 
damages  and  increased  costs  taxed.  [He  read  from  his  own 
note  of  the  case,  as  said  by  the  court — "  The  cause  of  action 
exists  before  the  verdict ;  the  moment  the  verdict  comes,  the 
damages  are  ascertained  :  and  then  the  judgment  is  to  recover 
the  damages."]  Here,  then,  the  petitioning  creditor,  previous  [  203  ] 
to  the  act  of  bankruptcy  of  the  trader,  had  obtained  a  verdict 
against  him  for  150^.  damages,  founded  upon  a  prior  valid  con- 
sideration, and  founded  also  upon  promises,  and  not  merely  in 
tort,  (which  however  would,  under  these  circumstances,  be  the 
same  thing.)  In  Lewis  v.  Fiercy  (Z*),  the  bankrupt  was  discharged 
out  of  execution  for  the  costs,  though  the  verdict  was  after  the 
act  of  bankruptcy  :  but  there  the  action  was  brought  to  recover 
an  antecedent  debt.  The  only  case  which  has  been  much 
doubted  is  Hurst  v.  Mead  (c),  (on  which  Watts  v.  Hart  {d), 
in  C.  B.  proceeded,)  where  the  defendant,  who  had  become  a 
bankrupt,  after  a  nonsuit  at  the  trial  of  an  action  brought  by 
him,  but  before  judgment  of  nonsuit,  was  held  to  be  discharged 
by  his  certificate  from  the  costs  of  such  nonsuit,  as  a  debt 
incident  to  the  action  which  was  brought  before.     In  the  case 

of 

(a)  E.  25  Geo.  3.  B.  R.  stated  in  a  note  in  l  H.  Blac.  29.  and  l  Cookers 
Bank.  L.  185. — My  own  note  of  the  case,  intitled  Lotigfordv.  Ellis,  states 
that  the  plaintiff's  counsel  (in  shewing  cause  against  the  rule  for  discharging 
the  bankrupt  defendant  out  of  execution,)  urged  that  all  the  cases  were  cases 
of  debt,  or  founded  on  contract,  and  did  not  apply  to  an  action  for  this  spe- 
cies of  injury,  which  was  a  tort.  Lord  Mansfield,  C.  J.  The  cause  of  ac- 
tion existed  before  the  verdict ;  the  moment  the  verdict  comes,  the  damages 
are  assessed;  then  the  judgment  is  to  recover  the  damages  so  assessed. 
fVilles,  J.  The  moment  the  verdict  comes  the  damages  are  liquidated.  Ash- 
hurst,  J.  was  of  the  same  opinion.    Buller,  J.  was  not  in  court. 

{b)  1  H.  Blac.  29.        (0  5  Term  Rep.  365.  W)  1  Bos.  and  Pull.  134. 
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1811.        of  Bainfbi'd  v.  Burrell   (a),  the  plaintiff's  debt  accrued  after 
the  act  of  bankruptcy,  though  before  the  commission  ;  and  that, 

Charles  ^^^^  much  consideration,  was  held  not  to  be  barred  by  the  cer- 
tificate :  but  no  doubt  would  have  been  made  in  that  case,  without 
assuming  the  prior  cases  to  be  law.  Most  of  these  authorities 
were,  it  is  true,  canvassed  by  the  lord  chancellor  in  the  case 
cx-parte  Hill  (Z>),  and  doubts  were  thrown  out  by  his  lordship  in 
respect  to  many  of  them ;  but  in  the  case  in  judgment  before 
him,  where  he  held  that  the  costs  could  not  be  proved  as  a  debt 
under  the  commission,  the  verdict  as  well  as  judgment  was  ob- 
tained after  the  bankruptcy ;    and  that  distinction  is  frequently 

[  204?  ]  adverted  to  throughout  his  judgment.  That  authority,  there- 
fore, does  not  conclude  the  present  case,  where  the  verdict  which 
ascertained  the  debt,  which  before  was  uncertain,  was  obtained 
prior  to  the  act  of  bankruptcy;  and  the  subsequent  judgment 
does  not  create  the  debt,  but  only  authorizes  the  recovery  of  that 
which  was  before  ascertained  and  fixed  by  the  verdict. 

Abbott,  contra,  argued  against  the  validity  of  the  commission 
of  bankrupt,  because  there  was  no  sufficient  petitioning  credi- 
tor's debt  existing  at  the  time  of  the  act  of  bankruptcy.  The 
leaning  of  the  lord  chancellor's  mind,  in  the  case  ex-parte 
Hill,  was  evidently  against  many  of  the  cases  which  have  been 
cited,  and  therefore  he  sent  this  question  to  be  decided  at  law ; 
expressly  stating,  that  without  such  an  authority  in  support  of 
this  petitioning  creditor's  debt,  he  should  decide  against  it  (c). 
In  order  to  found  the  petition,  there  must  have  been  a  sufficient 
legal  debt  due  from  the  bankrupt  to  some  person  at  the  time  of 
the  art  of  bankruptcy ;  though  it  may  have  been  afterwards  (as  in 
the  case  of  bills  of  exchange  and  promissory  notes,)  assigned  to 
the  petitioning  creditor.  This  was  so  clear  that,  before  the  in- 
convenience was  remedied  by  the  late  act  of  the  46  Geo,  S.  c.  1  S5.y 
if  an  act  of  bankruptcy  were  shewn  to  have  been  committed  by  the 
bankrupt  before  the  petitioning  creditor's  debt  accrued,  it  abro- 
gated the  commission.  But  if  the  security  on  which  the  debt 
arises  be  not  assignable  at  law,  but  only  in  equity,  as  in  the  case 
of  a  bond,  an  assignee  of  it  cannot  be  a  petitioning  creditor  {d). 
\Le  Blanc,  J.  That  is,  he  cannot  petition  in  his  own  name.]  Here 

[  205  ]      it  cannot  be  said  that  there  was  any  debt  due  from  the  bankrupt 

(a)  2  Boi.  and  Pull.  1.  {,b)U  Fes.  646.  (c)  16  Ves.  256. 

{d)  McdIicot*s  case,  2  Stra.  899. 

to 
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to  any  person  at  the  time  of  the  act  of  bankruptcy ;  for  nothing  1811. 
was  due  upon  the  verdict  before  judgment,  but  it  is  the  judgment 
alone  which  creates  the  debt.  No  action  could  be  maintained  charles. 
on  the  mere  verdict ;  and  at  common  law,  if  a  plaintiff  died  after 
verdict  and  before  judgment,  there  could  be  no  recovery  ;  but  that 
is  now  cured  by  statute.  Either  a  verdict  or  a  nonsuit  at  the 
trial  is  only  a  steptoVards  the  judgment,  and  is  in  itself  nothing :  ' 
the  progress  of  the  suit  may  still  be  stopped  after  verdict  by  ar- 
resting the  judgment.  It  is  argued  that  this  is  a  debt  by  relation 
from  the  judgment  to  the  verdict;  but  however  that  relation 
might  suffice  to  make  a  debt  proveable  under  the  commission,  it 
is  not  sufficient  to  make  a  petitioning  creditor's  debt,  which  must 
be  a  perfect  legal  debt  at  the  time  of  the  act  of  bankruptcy. 
Suppose  an  action  is  brought  against  a  messenger  under  the 
commission  who  had  seized  the  goods  of  the  bankrupt,  he  must 
state  in  his  plea,  that  there  existed  a  debt  in  the  petitioning  cre- 
ditor at  the  time  of  the  act  of  bankruptcy ;  and  in  case  it  arose 
upon  bills  of  exchange  afterwards  indorsed  to  him,  that  the 
bankrupt  was  indebted  on  those  bills  to  such  and  such  persons  at 
the  time  of  the  act  of  bankruptcy,  who  afterwards  indorsed  them 
to  the  petitioning  creditor.  But  how  could  such  an  averment  be 
made  in  this  case:  the  original  cause  of  action,  a  breach  of  pro- 
mise of  marriage,  was  no  debt  at  law,  but  only  gave  the  party  in- 
jured a  right  of  action  to  recover  damages,  and  those  damages 
could  only  be  recovered  by  judgment,  and  not  by  the  verdict 
alone.  Most  of  the  cases  cited  ha-^e  arisen  on  costs  accrued  in 
actions  for  debts  existing  before  the  act  of  bankruptcy,  and  which 
debts  were  themselves  proveable  under  the  commission,  without 
any  action  brought  to  recover  them  :  some,  indeed,  have  arisen  [  ^qq  l 
upon  actions  for  damages  only :  but  all  of  them  were  cases  of  sum- 
mary applications  to  discharge  the  bankrupt  out  of  custody  on 
production  of  his  certificate  ;  and  the  courts,  leaning  in  favour  of 
the  personal  liberty  of  the  party  whose  whole  property  was  taken 
from  him  by  the  bankrupt  laws,  were  disposed  to  consider  such 
costs  as  merely  incidental  to  the  debt  existing  before  the  act  of 
bankruptcy,  and  that  he  being  discharged  by  his  certificate 
from  the  principaldebt  due,  itwas  reasonable  that  he  should  also  be 
discharged  from  the  accessorial  debt.  But  admitting  that  the  cases 
at  law  have  established,  that  the  bankrupt  taken  in  execution  for 
costs  so  incurred  is  entitled  to  be  discharged  by  virtue  of  his  cer- 
tificate ;  it  does  not  necessarily  follow,  that  such  costs  would  be 

proveable 
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1811.  proveable  under  the  commission,  and  still  less  that  they  can  Caund 
a  good  petitioning  creditor's  debt  in  a  case  like  the  present,  where . 

Charles,  there  was  no  pre-existing  debt  before  the  act  of  bankruptcy,  but 
it  aros^upon  a  judgment  obtained  afterwards  in  an  action  for  da- 
mages. The  principal  authorities  against  the  bankrupt  are  Long- 
ford V.  Ellis  (a),  Hursf  v.  Mead  (J),  and  Watis  v.  Hart  (c),  of 
which  the  second  was  decided  on  the  authority  of  the  first,  and 
the  third  on  the  authority  of  the  second,  against  the  evident  incli- 
nation of  the  Court  of  C.  P.  These,  as  well  as  the  case  oi  Lewis 
V.  PiercJ/  (d),  were  commented  upon  by  the  lord  chancellor  in 
ex-parte  Hill  {e) ;  and  to  this  list  may  be  added  another  case  at 
law  of  Willett  v.  Pringle  {f),  not  before  mentioned ;  where,  upon 

[  207  J  a  motion  to  enter  an  exoneretur  upon  the  bail-piece,  which  was 
granted,  Mansfield^  C.  J.  seemed  to  doubt  whetherthe  costs  could 
be  proved  under  the  commission:  for  he  says  that,  "  where  a  man 
brings  an  action  against  a  bankrupt  after  a  commission  has  issued, 
he  takes  the  chance  of  losing  his  costs,  in  case  the  debt"  (which 
there  existed  before  the  bankruptcy)  "  should  be  barred  by  the 
certificate."  But  it  is  to  be  observed,  that  these  decisions  have 
been  made  upon  summary  applications  to  the  courts  of  law,  and 
have  never  been  recognized  upon  principle  by  the  court  of  chan- 
cery, which  has  peculiar  and  principal  jurisdiction  over  matters 
of  bankruptcy,  so  far  as  to  permit  such  costs  to  be  proved  as  a 
debt  under  the  commission  :  on  the  contrary,  such  proof  was  dis- 
allowed by  Lord  Henley  in  the  case  ex-parte  Todd  {g\  which  was 
the  case  of  a  bankruptcy  intervening  between  a  nonsuit  in  eject- 
ment, and  the  subsequent  judgment  for  the  costs :  and  the  like 
order  was  pronounced  in  Walter  v.  Sherlock  (/;),  where  the  bank- 
ruptcy was  between  the  verdict  and  judgment.  Neither  of  these 
cases  were  referred  to  in  the  decisions  at  law  (z).    Upon  the  same 

principle 

^    ,  {a)  Vide  ante,  202.  note  (A),  for  the  several  statements  of  this  case,  and 

■16  Fes.  256,  which  was  now  referred  to. 

ib)  5  Term  Rep.  365.  (c)  1  Bos-  and  Pull.  134. 

(</)  1  H.  Blac.  29.  {e)  1 1  Ves.  646.  (/)  2  New  Rep.  190. 

{g)  Cited  S  mis.  270. ;  and  by  Lord  Eldon,  C.  in  ex-paite  Hill,  11  Fes. 
647  &  651.. 

{h)  H.  23  Geo.  2.  cited  3  Wih.  S70,  2.  and  by  Lord  Eldon,  C.  in  1 1 
Fes.  652. 

(f)  The  Reporters  of  the  case  of  Hurst  v.  Mead,  5  Term  Rep.  365.,  refer- 
red in  a  note  to  the  case  Ex-parte  Todd,  as  appearing  to  bear  against  that 
decision. 


tN  THE  Fifty- FIRST  Year  of  GEORGE  III.  207 

principle  hord  Hardwiclce,  C.  ruled  a  case  in  1754  (a),  and  Lord       1811. 

Tktirlow,  C.  another  case  in  1782  (b).     In  the  latter  case  costs       • 

taxed  after  a  bankruptcy  were  not  allowed  to  be  proved  as  a  debt  cham.es. 
under  the  commission,  though  the  order  for  taxation  was  made  [  208  ] 
before.  [Lord  Ellenbm-oiigh,  C.  J.  observed,  that  there  might  be 
a  distinction  taken  between  costs  at  law  and  in  equity :  the  costs 
taxed  at  law  are  only  an  extension  of  those  for  which  the  verdict 
is  taken ;  the  subsequent  order  for  taxation  is  only  for  costs  de 
incremento,  which  are  accessorial  to  the  damages  found  for  the 
plaintiff  at  the  trial.  The  argument,  however,  drawn  from  the  - 
decisions  in  equity  is  very  material.  But  how  is  the  case  of  Long- 
ford v.  Ellis  to  be  disposed  of?  Whether  the  point  there  was 
well  decided  in  the  first  instance  is  a  very  different  question  from 
that  now  presented  to  us,  whether,  after  that  decision  has  pre- 
vailed and  been  acted  upon  so  long,  as  the  governing  rule  in  these 
cases,  it  shall  now  be  overturned  ?  I  am  really  afraid  to  disturb 
it.]  This  is  the  first  time  that  the  question  has  arisen  upon  a 
petitioning  creditor's  debt.  [Lord  Ellenborough,  C.  J.  I  do  not 
know  how  that  may  be ;  but  the  principle  has  been  universally 
acted  upon  in  the  discharge  of  bankrupts  from  execution  at  the 
suit  of  their  creditors.]  Those  cases  of  discharge  may  still  be 
acted  upon  in  favour  of  bankrupts,  in  that  form,  although  this 
should  not  be  deemed  a  good  petitioning  creditor's  debt. 

Burrough,  in  reply,  said,  that  he  had  not  adverted  to  the 
decisions  in  equity,  considering  that  the  court  of  chancery 
exercised  a  large  discretionary  jurisdiction  in  matters  of  bank- 
ruptcy, and  that  the  case  had  been  sent  here  to  be  decided  as  a 
matter  of  law.  He  relied  upon  Longford  v.  ElliSi  which  had 
been  acted  upon  ever  since ;  and  insisted  that  there  was  nothing 
in  the  stat.  5  Geo.  2.  which  required  the  petitioning  creditor  to 
have  a  demandable  debt  at  the  time  of  the  act  of  bankruptcy ;  [  209  ] 
and  before  that  statute  it  was  considered  (c),  that  any  person 
might  have  petitioned  for  a  commission  against  a  bankrupt. 

Lord  Ellenborough,  C.  J.  observed,  that  in  the  form  of 
the  petition  given  in  the  Appendix  to  Mr.  Coolce's  Bank.  L,  it 
is  stated,  that  the  party  became  a  bankrupt  to  defraud  the  peti- 
tioner of  his  just  debt :  which  assumes  that  the  debt  existed 
before  the  act  of  bankruptcy :  but  that  is  not  stated  as  a  fact 

{a)  I  Atk.  140.  Anon.        {b)  Ex-parte  Sneaps,  Co.  Bank.  L.  193.  5th  ed. 
(c)  Vide  Smith  v.  Blackhantt  1  Ld.  Ray.  724.      Sed  vide  Cullen's  Sank.  L. 
68.  note  23. 

either 
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Charles. 
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eitlier  in  the  affidavit  of  the  debt,  or  in  the  commission.  His 
lordship  then  continued. — This  is  a  case  of  great  importance, 
and  requires  much  deliberation,  before  we  overturn  a  decision 
of  above  26  years*  standing,  (even  supposing  it  to  have  been 
questionable  at  first,)  which  must  have  been  acted  upon  in 
many  instances  since  that  time,  and  must  have  operated  upon 
property  to  a  large  amount.  The  general  welfare  of  mankind 
requires  that  courts  should  act  upon  decided  authorities.  I 
confess,  therefore,  that  in  the  future  consideration  which  I  am 
called  upon  to  give  of  this  case,  I  shall  address  myself  to  it 
with  great  prejudice,  if  it  may  be  so  called,  in  favour  of  an 
established  decision  upon  the  point ;  though  at  the  same  time  I 
must  say,  with  great  respect  for  the  authority  which  sent  the 
question  here  for  our  consideration.  We  will,  therefore,  con- 
sider most  attentively  the  question,  with  all  the  cases  bearing 
upon  it,  and  send  our  certificate. 

The  following  certificate  was  afterwards  sent. 

This  case  has  been  argued  before  us  by  counsel;  we  have 
considered  it,  and  are  of  opinion  that  the  above-mentioned  debt 
of  the  petitioning  creditor  was  not  a  sufficient  debt  in  law  to 
support  the  said  commission. 

Ellenborough. 

18th  June  1811.  N.  Grose. 

S.  Le  Blanc. 
J.  Bayley. 


Saturday, 
June  15th. 

Where  abank- 
ing  trade  was 
carried  on  in 
the  name  of 
father  and 
son,  in  whose 
joint  names 
the  accounts 
with  the  cus 


Teed  against  Elworthy. 


npHIS  was  an  action  for  money  lent   and  advanced,  and  for 
-■-    money  paid  by  the  plaintiff  to  the  defendant's  use,  &c. 
which  was  brought  to  recover  the  balance  of  a  banking  ac- 
count.    The  plaintiff  had  opened  a  banking-house  in  Plymauth, 
where  the  banking  business  was  carried  on  in  the  firm  of  JoJm 
Teedf  (the  plaintiff,)    Thomas   Teed,  and  Co.     The  defendant 
tomers  were   .  kept  a  banking  account  there,  in  the  name  of  the  firm,   for 
bankfne"*        nearly  two  years  terminating  with  1809,  in  the  course  of  which 

books,  the  fa-  the 

ther  cannot 

sue  alone  for  the  balance  of  an  account  over-drawn  by  a  customer,  without  giving  distinct 
proof  that  the  son,  though  proved  to  be  a  minor,  had  no  property  in  the  banking  fund,  or 
share  in  the  business  as  a  partner. 
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the  balance  sought  to  be  recovered  was  overpaid  to  him.  Tlie 
plaintifFs  clerk,  upon  cross-examination,  proved  that  the  firm, 
in  whose  service  he  was,  consisted  of  John  Teed^  the  plaintiff, 
and  a  son  of  the  name  of  Thomas  ;  and  that  with  that  firm  the 
defendant  kept  his  account.  And  it  further  appeared,  that  the 
plaintiff  had  several  sons  from  about  15  to  19  years  of  age,  of 
whom  Thomas  was  one ;  and  that  all  their  names  were  now  in- 
troduced into  the  firm :  but  though  ho  also  said  generally,  that 
Thomas  Teed,  the  son,  had  no  concern  in  the  hank ;  yet  it  did 
not  distinctly  appear,  nor  was  there  any  particular  inquiry  as  to 
the  facts  made  at  the  trial,  whether  that  son  Thomas  took  any 
part  in  the  business,  or  had  any  share  of  the  profits :  it  was 
only  stated  at  the  time,  that  not  long  before  he  had  been  articled 
to  an  attorney;  being  then  about  15  years  old.  Upon  this 
evidence  it  was  objected  at  the  trial  in  Lotidon,  before  Lord 
Ellenborough,  C.  J.  that  the  defendant  having  contracted  with 
the  partnership  firm  of  the  father  and  son,  the  father  could  not 
sue  alone,  though  the  son  were  a  minor ;  for  there  was  no  ob- 
jection to  a  minor  suing  upon  a  contract  made  for  his  own 
benefit;  or  at  least  he  might  sue  by  guardian  jointly  Avith 
his  father.  The  f>laintiff,  however,  was  permitted  to  take  a  ver- 
dict for  his  demand;  but  leave  was  given  to  the  defendant's 
counsel  to  move  ^  to  set  it  aside  and  to  enter  a  nonsuit,  if  the 
court  should  think  the  objection  well  founded.     Accordingly, 

Topping  obtained  a  rule  nisi  for  this  purpose  in  the  last  term, 
and  cited  Eccleston  v.  Clipsham  (a),  and  Scott  v.  Godioin  (i),  in 
which  latter  the  rule  is  laid  down,  upon  a  review  of  all  the 
cases,  that  one  joint  contractor  cannot  sue  alone;  and  also 
Smith  V.  Bonsoen  (c),  Forrester's  case  {d),  and  Farneham  v.  At- 
kins (6?),  to  shew  that  an  infant  may  maintain  an  action  upon  a 
contract  when  the  consideration  is  ejfecuted :  and  that  though 
an  executory  contract  entered  into  by  an  infant  may  be  avoided 
at  his  election,  yet  the  adult  with  whom  he  contracted  has  no 
such  election. 

Garrow  and  Marryat  now  endeavoured  to  support  the  ver- 
dict; and  admitting  that  the  evidence  of  the  plaintiff's  clerk, 

upon 

{a)  1  Sound.  153.;  and  see  the  cases  collected  by  Mr.  Serjt.  Williams,  in 
his  note. 

{b)  1  Bos.  and  Pull.  78,  5.  (<r)  1  Mod.  25. 

id)  lSid.il,  (^)/*.446. 


1811. 

Teed 

against 

Eljvokthy. 


[211] 


[  212  ] 


212  CASES  IN  TRINITY  TERM 

1811.       upon   cross-examination,     went,    if  unexplained   by  the  con- 

comitant  circumstances  of  the  case,  to  shew  that  the  plaintiff's 

J^™  infant  son,  Thomas,  was  a  partner  with  him  in  the  bank ;  yet 
Elworthy.  they  argued  upon  the  general  evidence  also  given,  that  the  son 
had  no  concern  i?i  the  bank,  and  the  absence  of  all  evidence  that 
he  intermeddled  with  or  received  any  profit  from  it  in  any  re- 
spect :  they  contended  that  the  fair  conclusion  was,  (what  they 
stated  the  fact  to  be,)  that  the  father  merely  made  use  of  his 
son's  name  in  his  firm  of  business,  as  thinking  it  advantageous 
to  the  future  prospect  of  his  son's  carrying  on  the  business 
without  interruption;  and  therefore  it  was  no  more  than  the 
plaintiff  carrying  on  a  business,  of  which  he  was  the  sole  pro- 
prietor, in  the  name  of  a  firm  consisting  of  several:  it  was  the 
father  calling  himself  John  and  Thomas  Teed  a7id  Co.  The  son 
had  no  power  to  dissent,  if  the  father  chose  to  do  so.  But  if 
in  fact  the  father  alone  were  interested,  that  wolild  not  alter  his 
legal  situation  with  respect  to  third  persons.  The  son,  a  minor, 
had  no  property  of  his  own  upon  which  he  could  be  trading  as 
a  partner.  {^Le  Blanc,  J.  Do  you  not  assume  too  much  in 
saying,  that  the  son  had  no  property  of  his  own  ?  there  was  no 
evidence  of  this.  Lord  Ellenhorough,  C.  J.  "^he  son  might 
have  obtained  property  from  other  persons  than  his  father,  or 
by  his  own  personal  labour;  and  he  might  have  advanced 
money  to  this  defendant  jointly  with  his  father:  then  why 
might  they  not  deal  with  it  as  a  partnership  fund  ?  Besides,  the 
father  might  have  chosen  to  let  his  son  into  a  share  of  the 
business  for  the  sake  even  of  his  personal  labour ;  and  would 
[  213  ]  not  that  be  sufficient  to  give  the  son  an  interest  in  the  funds  of 
the  house?  His  lordship,  however,  upon  looking  over  his 
notes  again,  said,  that  he  thought  it  might  be  taken  that  the 
son  had  no  share  in  the  funds  of  the  banking-house:  but  still 
he  said  that  if  the  father  held  himself  and  his  son  out  to  the 
world  as  partners,  and  persons  dealt  with  them  as  such,  though 
the  son  had  no  share  in  the  funds  of  the  house,  yet  third  per- 
sons so  dealing  with  them  would  be  entitled  to  set  off,  against  a 
debt  contracted  with  the  firm,  any  demand  upon  it  contracted 
with  the  son  in  the  name  of  the  partnership :  and  therefore  the 
plaintiff  should  have  gone  further  and  shewn,  that  notwith- 
standing the  names  used  in  the  firm  of  the  house,  there  was  in 
fact  no  partnership  subsisting.  Le  Blanc,  J.  The  facts  now 
relied  on  by  the  plaintiff  are  not  sufficiently  established  by  the 

evidence 
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evidence  given  at  the  trial:    it  lay  upon  him  to  shew  that,         1811. 

thouo-h  the  trading  firm  was  John  and  Thomas  Teed  and  Co., 

'^  .  Teed 

and  that  the  defendant's  debt  was  contracted  in  an  account  car-       avainst 

ried  on  in  the  name  of  that  firm,  yet  that  the  son  had  no  share,  Elworthy. 
as  partner,  in  the  business  with  the  father,  and  that  the  money 
advanced  to  the  defendant  was  the  father's  money  only.  These 
facts  should  be  further  inquired  into.]  They  then  referred  to 
two  late  cases  of  this  description,  in  both  of  which  the  plaintiff, 
who  traded  under  a  firm  of  other  names  besides  his  own,  but 
in  truth  without  any  partner,  recovered  in  his  own  name  a  debt 
contracted  by  the  defendant  with  him  in  the  name  of  the  firm : 
one  was  a  case  of  Page  v.  Hiscox,  tried  at  the  sittings  in  Middle- 
sex after  last  Easter  term,  before  Lord  Ellenborough,  C.  J.; 
the  other  was  a  case  tried  a  few  years  ago  before  Lord  Ellen- 
borough,  C.  J.  at  Guildhall,  where  Parsons,  a  stationer,  who 
carried  on  his  business  under  the  name  of  Parsons  and  son,  re- 
covered in  his  own  name  against  the  defendant  {Qu.  Crosby)  the  [  214  ] 
amount  of  stationary  goods  furnished  to  him.  But  there  the 
son,  who  was  an  adult,  was  called  to  prove  that  he  had  no 
share  in  the  business,  but  received  wages  from  his  father  like 
any  other  journeyman.  [Xe  Blanc,  J.  In  those  cases  the  evi- 
dence negatived  the  existence  of  any  partnership ;  but  here  it 
stopped  short  of  that  proof.] 

Topping  and  Beard,  contra,  referred  to  the  cases  first  cited,  to 
shew  that  an  infant  partner  must  be  joined  in  suing  for  a  part- 
nership debt :  and  they  relied  on  the  fact  in  proof  in  this  case, 
that  the  defendant's  banking  account,  produced  by  the  plaintiff 
in  proof  of  the  debt,  was  headed  as  an  account  carried  on  and  a 
debt  contracted  with  "  John  Teed,  Thomas  Teed,  and  Co.  ,•"  and 
that  there  was  no  evidence  to  disprove  the  partnership.  They 
also  mentioned  a  late  case  of  Gibbs  v.  Merrill,  M.  51  Geo.  S.  in 
C.  B.  where  the  question  made  was,  whether  a  contract  made  by 
an  infant  partner,  who  was  not  made  a  joint  defendant  with  the 
adult  partner,  was  void  or  only  voidable ;  and  it  was  held  to  be 
only  voidable  by  the  infant ;  and  that  the  plaintiff  ought  to  shew 
in  what  way  the  infant  had  avoided  it ;  and  not  having  shewn  it, 
that  the  action  could  not  be  maintained  against  the  adult  partner 
only  (a).^    The  same  question  was  again  raised  in  another  case  of 


{a)  It  was  not  stated  how  the  question  arose :  Qujere  upon  a  replication  to 
a  plea  in  abatement.  ^ 

Ber  ridge 
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Bert'idge  v.  Meirill,  in  the  same  court,  where  a  nonsuit  was  or- 
dered to  be  entered.  And  they  also  referred  to  Guidon  v.  Hohson 
(a);  where  the  plaintiff  sued  in  his  own  name  as  drawer  and  payee 
of  a  bill  against  the  acceptor ;  in  which  the  declaration  stated  the 
bill  to  have  been  drawn  by  the  plaintiff  in  the  firm  of  Guidon  and 
Hughes;  and  it  appeared  that  he  traded  under  that  firm,  and  had 
a  clerk  of  the  name  of  Hughes,  whom  he  held  out  to  the  world 
as  his  partner,  but  whom  he  only  employed  at  a  fixed  salary, 
without  any  participation  in  the  profits  of  his  business.  But  Lord 
'Ellenhorough,  C.  J.  was  of  opinion,  that  the  action  ought  to  have 
been  brought  in  their  joint  names ;  and  nonsuited  the  plaintiff. 

Lord  Ellenborough,  C.  J.  Supposing  the  plaintiff  could 
sue  alone  in  this  case,  by  shewing  that  he  alone  was  the  proprie- 
tor of  the  funds  of  the  bank,  and  that  the  son  had  no  interest  as  a 
partner  in  this  account  with  the  defendant,  although  the  account 
was  kept  with  the  defendant  in  the  joint  names  of  the  father  and 
son ;  yet  these  facts  ought  to  have  been  distinctly  proved  at  the 
trial,  which  they  were  not,  and  therefore  the  plaintiff  has  not 
entitled  himself  to  recover  alone  in  this  case. 

The  rest  of  the  court  coincided  in  this  opinion  ;  but  in  order  to 
save  expense,  they  granted  a  new  trial,  upon  payment  of  the 
costs  of  the  former  trial  by  the  plaintiff  to  the  defendant,  instead" 
of  entering  a  nonsuit. 

(rt)  2  Campb.  N.  P.  Gas.  302. ;  ct  vide  Peacock  v.  Peacock,  ib.  45. 


Arundell  against  White. 

rpHE  plaintiff  declared,  in  an  action  on  the  case,  that  the  de- 

*-    fendant,  maliciously  and  wrongfully  intending  to  cause  the 

plaintiff  to  be  arrested  and  imprisoned  on  a  certain  plaint  made 

by 


[  216  ] 

Monday, 
June  17th. 
In  an  action 
for  malicious- 
ly arresting 
and  imprison- 
ing the  plain- 
tiff upon  a 

plaint  for  a  debt  in  the  sherifPs  court  in  London,  without  reasonable  or  probable  cause,  it  is 
sufficient  to  allege  and  prove  that  the  plaint  was  made  "  at  the  sherifPs  court  in  London,  be- 
fore J.  A.,  one  of  the  sheriffs,"  8cc. 

The  usual  course  of  that  court,  upon  the  abandonment  of  a  suit  by  the  plaintiff,  being  to 
make  an  entry  in  the  minute-book  of  "  withdraivn"  by  the  plaintiff's  order,  opposite  to  the 
entry  of  the  plaint ;  held  that  proof  of  such  entry  in  the  minute-book  was  sufficient  to  prove 
an  allegation,  that  the  former  suit  was  "  wholly  ended  and  determined." 

And  a  general  allegation  that  the  plaintiff  was  arrested  "under  and  by  virtue  of  the  plaint," 
is  proved  by  shewing  the  plaint  entered  and  the  subsequent  arrest ;  tnough  it  also  appeared 
that  the  officer  malung  the  arrest  first  received  a  paper  in  the  nature  of  a  warrant,  (but  which 
was  no  warrant,  but  only  the  parol  direction  of  the  sheriff,  which  is  good  by  the  custom,  redu- 
ced into  writing  to  avoid  mistake,)  directing  him  to  make  the  arrest;  and  though  the  stat.  12 
Ceo.  1.  c.  29.  requires  a  previous  affidavit  of  the  debt,  which  had  been  made  in  this  case. 
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"by  the  now  defendant  against  the  plaintiff  for  6000/.,  without  any        1811. 
reasonable  or  probable  cause  of  plaint  or  suit  to  that  amount  ' 

against  the  plaintiff,  &c.  at  the  sheriff's  court  in  London,  before  against 
John  Atkins,  Esq.  one  of  the  sheriffs  of  the  said  city,  on  the  14th  WHrrE. 
of  March  1810,  at  London,  &c.  falsely  and  maliciously,  and  with- 
out any  reasonable  or  probable  cause  of  plaint  or  suit  whatso- 
ever against  the  plaintiff  to  the  amount  aforesaid,  entered  and 
caused  to  be  entered  a  certain  plaint  against  the  plaintiff^  to  an- 
swer him  (the  defendant)  in  a  plea  of  trespass  on  the  case  to  his 
damage  of  12,000/.;  and  thereupon  afterwards,  to  wit,  on  the 
15th  of  March  1810,  at  London,  &c.  falsely  a;ad  maliciously,  and 
without  any  reasonable  or  probable  cause  of  plaint  or  suit  what- 
soever against  the  plaintiff  to  the  amount  of  6000Z.  aforesaid, 
caused  and  procured  the  plaintiff  ^o  be  arrested  by  his  body  under 
and  by  virtue  of  the  said  plaint,  and  to  be  thereupon  imprisoned 
and  detained  in  prison  for  three  days  ;  when  in  fact  the  plaintiff, 
at  the  time  of  entering  the  said  plaint,  and  at  and  after  the  said 
arrest  and  imprisonment  thereon,  was  not  indebted  to  the  de-  [  217  ] 
fendant  in  the  said  6000/.  &c.  And  the  plaintiff  averred,  that 
such  proceedings  were  afterwards  had  in  the  same  plaint  or  suit 
in  the  court  aforesaid ;  that  afterwards,  at  the  court  aforesaid 
holden  at  London  aforesaid,  &c.  on  the  16th  of  March  1810,  the 
said  plaint  isaas  isoithdra'wn,  and  is  thereby  wholly  ended  and  deter- 
mined. 

After  a  verdict  for  the  plaintiff  for  lOOOZ.  damages,  at  the  trial 
before  Lord  Ellenborough,  C.  J.  at  the  sittings  after  Hilary  term 
at  Guildhall,  Topping  in  the  last  term  moved  to  enter  a  nonsuit, 
upon  objections  taken  at  the  trial  to  the  proof  of  certain  allega- 
tions in  the  declaration.  First,  it  is  stated,  that  the  plaint  vras 
made  by  White  at  the  sheriffs'  court,  before  072e  of  the  sheriffs 
only  :  whereas  though  in  fact  the  one  sheriff  named  presided  in 
the  court  where  the  plaint  was  levied,  yet  the  style  of  the  court 
being  "  the  sheriffs'  court,"  the'  legal  presumption  is  that  it  is 
held  before  both  the  sheriffs,  who  make  but  one  officer :  and  that 
being  the  legal  presumption,  it  is  not  an  accurate  description  of 
the  court  so  styled  to  say,  that  it  was  held  before  one  only  of  the 
persons  who  then  filled  the  ofKce.  But  Garrow,  contra,  stated 
the  fact  to  be,  that  there  are  two  compters  where  the  sheriffs' 
courts  are  held  ;  and  that  upon  the  entrance  of  the  two  sheriffs 
into  office,  they  settle  between  themselves  for  which  compter  each 
shall  serve,  and  each  of  them  afterwards  sits  alone  in  his  selected 

8  court 
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[  219  ] 


court  for  the  greater  dispatch  of  business  {a).  To  which  Top" 
ping  answered,  that  this  was  nothing  more  than  a  private  ar- 
rangement between  the  two  sheriffs  for  the  mutual  convenience 
and  the  accommodation  of  the  citizens,  considering  the  extent 
of  the  city,  and  did  not  alter  the  legal  description  of  each  court, 
which  was  still  the  court  of  both  the  sheriffs  as  one  officer.  The 
Court  however  now  over-ruled  this  objection;  Lord  Ellenborough, 
C.  J.  and  Bayley,  J.  observing,  that  if  the  court  might  legally  be 
holden  before  one  sheriff,  it  must  be  equally  legal  to  aver  the  fact. 
And  his  Lordship  further  said,  that  the  assize  courts  might  be 
stated  indifferently  as  being  held  before  both  the  judges  of  assize, 
or  before  the  one  judge  who  in  fact  sat  in  court  at  the  time  {b). 

Another  objection  made  was  to  the  proof  of  the  necessary 
allegation  at  the  conclusion  of  the  declaration,  that  the  former 
plaint  was  "  wholly  ended  and  determined ;"  of  which  it  was 
stated  that  the  only  evidence  given  was,  that  a  letter,  signed  by 
the  defendant,  "  Augmtus  WhitCy*  was  brought  by  some  person 
to  the  office  of  the  court,  entitled  in  a  plaint,  "  John  IVhite  v. 
Ai'undell  and  Others,*'  directing  that  that  suit  should  be  with- 
drawn ;  by  virtue  of  which  the  officer  had  made  an  entry  in  the 
book  of  the  court,  opposite  to  the  entry  of  the  plaint  in  question, 

viz. 
{a)  Vide  Priv.  Lond.  54.  30. 
{b)  In  Thomas  Alfor£%  case,  who  was  tried  at  Bridgenxjater  summer 
assizes  1776,  before  Eyrey  B.  for  perjury  in  a  cause  between  B.  K.  plaintiff, 
and  C.  C.  and  others,  defendants,  the  indictment  charged  that  the  cause  came 
on  to  be  tried  "  at  the  assizes  holden  at  PFells  in  and  for  the  county  of  Somer- 
set, on  the  3 1st  of  July,  «  Geo.  3.  be/ore  the  Honorable  Edward  Willesy  Esq. 
one  of  his  majesty's  justices  of  the  court  of  K.  B.  &c. ;  and  that  at  the  said  trial 
at  the  time  and  place  aforesaid,  before  the  Honorable  Edward  fVtlks,  one  of 
the  justices  aforesaid,  Thos.  Alford  came  as  a  witness  on  behalf  of  the  said 
B.  K.,  and  then  and  there,  before  the  said  E.  TF.,  did  take  his  corporal  oath, 
&c. ;  he  the  said  E.  W.  then  and  there  having  competent  authority  to  ad- 
minister an  oath  to  the  said  T.  A.  in  that  behalf."  It  then  proceeded  to 
assign  the  perjury  before  the  same  judge.  Upon  reading  in  evidence  the 
Nisi  Prius  record  of  the  former  cause,  it  stated  in  the  usual  form  that  the 
cause  was  tried  before  the  then  two  judges  of  assize,  one  of  whom  was  Mr. 
Justice  Willes  ;  (before  whom  the  cause  was  in  fact  tried :)  on  which  a  doubt 
arose,  whether  the  evidence  maintained  the  indictment  in  that  respect :  and  if 
it  did,  whether  one  commissioner  had  authority  to  administer  the  oath,  as 
alleged.  After  conviction  judgment  was  respited,  to  take  the  opinion  of  all 
the  judges  on  those  two  questions;  and  in  Hilary  term  1777,  they  were 
unanimously  of  opmion  that  the  conviction  was  right.  MS.  Jud.  S.  C, 
1  Leachy  C.  C.  179. 
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viz.  "  16th  March,  withdrawn  by  the  plaintiff's  order."  [Lord 
JEllenbarottgh,  C.  J.  There  was  a  mistake  no  doubt  in  the  writ- 
ten order  sent  to  the  office,  but  the  officer  rectified  it  by  apply- 
ing the  order  to  the  cause  to  which  it  was  meant  to  apply :  the 
officer  acted  upon  it,  and  the  present  defendant  did  not  then 
repudiate  the  authority :  then  shall  he  now  be  permitted  to  do 
so  ?]  At  any  rate  a  mere  entry  of  ^^  withdrawn"  is  no  evidence 
that  the  plaint  was  ended,  without  some  act  or  order  of  the  court 
thereupon.  Stating,  in  an  action  on  a  replevin  bond,  that  the 
plaint  in  the  sheriff's  court  was  not  prosecuted  by  the  plaintiff 
below,  but  was  ^^  wholly  abandoned,  and  the  suit  not  still  de- 
pending," was  held,  in  BracJcenbury  v.  Pell  (a,)  not  to  be  suffi- 
cient, without  shewing  how  the  suit  was  determined  and  had 
ceased  to  depend.  So  in  Kirk  v.  French  (b,)  which  was  an 
action  for  a  malicious  prosecution,  a  judge's  order  in  the  former 
suit  to  stay  proceedings,  on  payment  of  costs,  and  proof  of  such 
costs  paid,  was  held  by  Lord  Kenyan  not  to  be  sufficient,  as  not 
being  the  best  evidence  that  the  suit  was  at  an  end.  Garrow, 
contra,  observed,  that  it  was  in  proof  at  the  trial,  that  where  the 
plaintiff  did  not  think  proper  to  proceed  with  his  plaint  after  it 
had  been  entered,  this  was  the  constant  course  in  which  it  was 
put  an  end  to,  by  making  an  entry  of  "withdrawn"  in  the 
minute-book  of  the  sheriff's  court.  This  objection  also  was  now 
overruled  by  this  court.  Lord  Elloiborough,  C.  J.  said,  a  legal 
termination  was  put  to  the  plaint  by  the  court  in  which  it  origi- 
nated ;  and  that,  in  the  only  form  observed  in  such  cases  in  that 
court,  namely,  by  an  entry  in  the  minutes  of  the  court-book,  de- 
claring the  plaint  to  be  withdrawn. 

The  other,  and  principal  objection  was  that  the  averment  in 
the  declaration,  that  the  defendant  had  caused  the  plaintiff  to 
be  arrested  under  and  by  virtue  of  the  said  plaint,  &c.  was  not 
proved  by  the  evidence  given  of  the  practice  and  course  of  the 
court :  which  was  that  the  arrest  did  not  follow  merely  upon  the 
plaint ;  but  that  an  affidavit  of  the  debt  was  first  necessary,  on 
which  a  warrant  for  the  arrest  was  issued  by  the  sheriff  to  his 
subordinate  officer  for  that  purpose.  [Lord  Ellenborough,  C.  J. 
read  from  his  notes  the  evidence,  where  this  last-mentioned 
document  was  stated  to  be  "  a  paper  something  in  the  nature  of 
a  warrant,  which  recited  the  plaint  levied."]     It  was  proved  that 
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Vol.  XIV. 


(.b)  1  Esp.  N.  P.  Cas.  80. 
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J81I.  after  the  defendant  had  cnteretl  his  plaint  in  the  sheriff's  court, 
being  then  a  prisoner  in  tlic  King's  Bench  prison,  he  was  waited 
upon  there  by  a  person  from  the  sheriff's  office,  before  whom  he 
made  the  affidavit  of  debt,  upon  which  the  warrant,  or  paper  in 
the  nature  of  a  warrant,  was  issued  by  the  sheriff  to  the  officer, 
in  consequence  of  which  the  plaintiff  was  arrested,  and  remained 
in  custody  24  hours  before  he  was  liberated.  At  all  events, 
therefore,  the  arrest  was  not  "under  and  by  \\Yivieo{  the  plaint" 
but  of  the  subsequent  proceeding.  [Lord  Elle7iborough,  C  J. 
The  plaint  is  the  inchoate  step  on  which  the  other  proceedings 
are  founded.  Bayley^  J.  Would  it  be  a  defective  statement  to 
aver  that  the  arrest  took  place  "under  and  by  virtue  of  the 
[  221  3  ^2i\xit2t.XiA 'proceedings follcmrng  thereupon"  (a);  or  might  he  not 
aver  that  he  caused  a  plaint  to  be  entered,  and  under  and  by 
virtue  of  that  plaint  took  such  and  such  steps?]  That  would  be 
a  larger  averment  than  the  present,  which  is  confined  to  the 
plaint  alone. 

Lord  Ellenborough,  C.  J.  By  the  law,  as  it  originally 
was,  the  party  might  be  held  to  bail  on  the  plaint :  all  the  other 
proceedings  are  merely  restrictive  on  the  plaintiff's  right,  and 
have  been  subsequently  introduced  as  matters  of  regulation.  So 
the  course  was  formerly  in  this  court,  when  a  defendant  was 
held  to  bail,  it  was  by  virtue  of  the  original  proceeding  in  the 
action,  and  not  upon  affidavit.  An  officer  of  the  court  then 
adjusted  the  amount  of  the  bail  according  to  the  nature  and  ex- 
tent of  the  plaintiff's  demand.  It  was  long  before  affidavits  of 
debt  were  introduced :  they  were  introduced  to  shew  with 
greater  certainty  the  amount  of  the  debt  for  which  the  party  was 
to  be  held  to  bail.  So  it  was  in  the  court  of  the  sJieriff :  but 
still  the  original  authority  to  arrest  and  hold  to  bail  emanates, 
as  it  seems  to  me,  from  the  plaint.  There  is  no  objection,  how- 
ever, to  looking  further  into  this  point:  and  thereupon  the 
court  permitted  Topping  to  take  a  rule  to  shew  cause  upon  the 
last  point  only  (b). 

Garrcnso  and  Comyn  now  shewed  cause  against  the  rule :    and 

as  to  the  supposed  warrant  from  the  sheriff  to  the  officer  to  make 

the  arrest,  they  denied  the  comparison  between  tiiis  and  the  war- 

[  222  ]      rant  issued  by  a  sheriff  to  his  baihff  in  consequence  of  a  writ 

issued  out  of  the  superior  courts  to  a  sheriff  to  arrest  a  defen- 

(fl)  Vide  Rowland  v.  Veale,  Coivp.  18. 

{b)  See  this  subject  very  fully  discussed  in  0^ Mealy  v.  Novell,  8  East,  364. 
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dant  (a) :  for  in  the  sherifF's  court  the  custom,  as  appears  from 
Privilegia  Londini,  306.  311  (b),  is  for  any  of  the  scrj cants  of 
the  compter  to  arrest  a  defendant  after  a  plaint  entered,  with- 
out other  process,  and  bring  him  into  custody  until  he  find  bail 
to  answer  the  condemnation :  and  this  is  done  by  direction 
from  the  sheriffs  ore  tenus,  without  warrant.  [^Le  Blanc,  J. 
The  only  question  here  is  whether  the  evidence  shewed  that  the 
arrest  was  made  "  under  and  by  virtue  of  the  plaint :"  the  ques- 
tion of  the  legality  of  such  arrest  is  upon  the  record.  Lord 
Ellenbarough,  C.  J.  The  material  evidence  to  attend  to  was 
that  there  was  always  an  affidavit  of  the  debt  before  the  arrest.] 
The  custom  warrants  the  arrest  upon  the  plaint :  the  affidavit 
is  subsequent  matter  of  regulation.  In  this  case  it  appears  that 
the  affidavit  was  taken  out  of  the  jurisdiction  of  the  sheriff's 
court ;  the  now  defendant  being  at  that  time  a  prisoner  in  the 
King's  Bench  prison ;  the  arrest  therefore  could  only  have  been 
by  virtue  of  the  plaint. 

Topping,  contra.  It  is  no  answer  to  the  objection,  that  the 
arrest  might  have  been  good  under  the  custom  under  an  order 
from  the  sheriff  to  his  officers  ore  tenus.  It  appears  that  an 
order  of  some  kind  is  necessary,  whether  by  parol  or  in  writ- 
ing; 
{a)  Vide  1  Tidd'j  Pract.  ck.  4.  as  to  the  execution  of  mesne  process. 
(i)  The  book  cites  Mackalley's  case,  9  Co.  68.  and  Salmon  v.  Percivallf 
Cro.  Car.  196.  In  the  latter  case  in  H^.  Jones,  226.  the  serjeant  at  mace,  to 
an  action  of  trespass,  justified  the  arrest  under  the  plaint  only,  until  the  plain- 
tiff found  bail.  The  plaintiff  replied  that  he  offered  sufficient  security  to  the 
sheriff,  and  gave  notice  of  it  to  the  serjeant,  who  yet  carried  him  to  the 
compter.  And  on  demurrer,  the  justification  was  held  good  in  trespass.  In 
Mackallei/'s  case,  who  was  indicted  for  murder,  in  killing  a  serjeant  at  mace, 
making  an  arrest ;  though  the  indictment  states  that,  upon  the  plaint  levied, 
it  was  proceeded  that  R.  P.,  one  of  the  sheriffs  of  the  city,  by  ■word  of  mouthy 
according  to  the  custom  of  the  city,  commanded  the  serjeant  at  mace  to  arrest 
the  party,  defendant  in  the  plaint ;  yet  the  special  verdict  finds  the  custom  to  be, 
that  after  entry  of  the  plaint  in  the  book  of  the  porter  of  the  compter,  as  well 
before  as  after  the  entry  of  the  same  in  the  rolls  of  the  court,  for  the  serjeant 
to  arrest  the  defendant  to  answer  the  plaint,  'without  any  command  by  ivord 
of  mouth  orotherivise  to  such  serjeant  at  mace.  An  objection  was  taken  (p.  67.) 
on  account  of  this  variance  ;  which  was  over-ruled ;  because  the  warrant,  (or 
rather  the  precept)  was  but  a  circumstance  not  necessary  to  be  precisely  pur- 
sued in  evidence  ;  it  being  sufficient  that  the  substance  of  the  matter  stated 
was  found.  Next,  it  was  objected,  tliat  the  custom  found  by  the  jury,  to 
arrest  on  the  plaint,  without  summons,  before  the  precept  in  nature  of  a  ca« 
pias  issues,  was  bad ;  but  that  was  also  over-ruled. 
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ing;  and  that  is  the  authority  to  the  officer  for  making  the 
arrest.  The  plaint  itself  is  clearly  no  process;  but  process 
issues  upon  it  from  the  sheriff:  and  here  it  appeared  that  a  war- 
rant or  order  in  writing  issued  to  arrest  the  defendant ;  and  this 
was  given  in  evidence  by  the  plaintiff.  He  referred  to  Robins 
V.  Robins  (a),  where,  in  an  action  for  maliciously  arresting  and 
holding  to  bail,  Lord  Holt  said  it  was  necessary  to  state  the 
writ  specially,  and  shew  that  it  was  returned  ;  and  the  declara- 
tion, only  alleging  that  the  defendant  arrested  the  plaintiff  by 
colour  of  certain  mesne  process  in  the  law,  was  held  not  to  be 
sufficient ;  and  judgment  was  arrested.  And  to  Goslin  v.  Wil- 
cock  {b)y  where  the  declaration,  in  an  action  for  maliciously 
suing  and  arresting  the  plaintiff  in  an  inferior  court,  sets  out 
that,  upon  the  plaint  levied,  a  writ  of  capias  ad  respondendum 
issued,  on  which  the  plaintiff  was  arrested,  &c.  Besides,  by 
the  stat.  12  Geo.  1.  c.  29.,  and  other  subsequent  statutes,  there 
can  be  no  arrest  by  mesne  process  out  of  an  inferior  court, 
without  an  affidavit  of  the  debt :  and  here  there  was  express 
proof,  that  if  there  had  been  no  other  proceeding  than  the 
plaint,  there  could  have  been  no  arrest :  whereas  the  declara- 
tion states  nakedly,  that  the  plaintiff  was  arrested  under  and 
by  virtue  of  the  plaint. 

Lord  Ellenborough,  C.  J.  If  the  plaintiff  had  averred  the 
arrest  to  have  been  made  by  virtue  of  the  affidavit  to  hold  to 
bail,  he  must  have  proved  it,  as  in  Webb  v.  Heme  (c),  where, 
in  an  action  against  the  sheriff  for  an  escape,  the  plaintiff 
averred  in  his  declaration  that  he  was  arrested  "  under  a  writ 
indorsed  for  bail  by  virtue  of  an  affidavit  on  record."  But  in  a 
prior  case,  which  was  then  recollected  in  Lord  Mansfield's  time, 
where  the  declaration  only  stated,  generally,  that  a  writ  was 
sued  out  indorsed  for  bail  so  much,  it  was  said  to  have  been 
held  unnecessary  to  produce  the  affidavit  {d).  So  in  Whiskard 
V.  Wilder  {e\  the  objection  was  taken  in  an  action  on  a  bail- 
bond,  that  the  declaration  ought  to  have  set  forth  that  the  debt 
was  sworn  to,  and  the  sum  marked  on  the  writ,  as  required  by 

the 

{a)  1  Salk.  15.  and  1  Ld.  Ray.  503. 

{b)  2  Wth.  302.    This  was  upon  a  plaint  levied  in  the  borough-court  of 
Bridge<water. 
.    (f)  1  jBoj.  and  Ptt//.  281. 

(</)  Crokf  V.  Dowling,  E.  22  Geo.  3.  Bull.  N.  P.  14.  (<•)  i  Burr.  330. 
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the  Stat.  12  Geo.  1.  c.  29.:  but  the  court  held  it  to  be  unue- 
cessary.  Now  what  is  the  evidence;  that  there  was  a  plaint 
levied,  and  a  direction  to  the  officer  in  writing,  (which  might 
hare  been  by  parol,)  to  prevent  mistake;  which  is  no  warrant,  but 
something,  it  is  said,  in  nature  of  a  warrant ;  which  recites  the 
plaint  levied,  in  order  to  inform  the  officer  what  the  demand  is. 
The  direction  being  in  writing  does  not  give  it  more  effect  than  if 
it  were  by  parol  as  the  custom  warrants.  There  must  be  some 
notification  to  the  officer  what  he  is  to  do.  I  understand  then 
by  the  allegation,  that  the  plaintiff  was  arrested  tender  and  hy 
virtue  of  the  'plaint^  that  he  was  arrested  in  the  regular  prose- 
ciition  of  the  plaint.  The  plaint  cannot  execute  itself;  but  it 
is  executed  by  the  instrumentality  of  the  officer  to  whom  the 
direction  is  given.  Two  things  only  were  necessary  to  be 
proved ;  the  existence  of  the  plaint,  and  the  subsequent  arrest. 
The  paper  purporting  to  be  a  warrant,  (but  which  was  no  war- 
rant,) was  delivered  to  the  officer  as  a  memorandum  to  guide 
him  in  making  the  arrest,  to  prevent  mistake  :  it  was  no  more 
than  a  parol  direction,  according  to  the  custom,  put  down  in 
writing :  it  would  be  bad  if  it  were  not  according  to  the  cus- 
tom. Then  all  that  the  stat.  12  Geo.  1.  requires,  as  to  the  affi- 
davit, is  restrictive  of  the  plaintiff's  right  to  arrest  by  virtue 
of  the  plaint :  it  does  not  give  the  power  of  arrest ;  that  power 
emanates  from  the  plaint;  and  the  statute  only  restrains  the 
exercise  of  it  till  the  affidavit  is  made.  Long  antecedent  to  the 
statute  the  arrest  was  made  upon  the  plaint  levied,  before  any 
affidavit. 

Grose,  J.  **  Under  and  by  virtue  of  the  plaint"  means  no 
more  than  that  the  plaintiff  was  arrested  in  prosecution  of  the 
plaint;  and  that  was  sustained  by  the  evidence. 

Le  Blanc,  J.  It  was  not  necessary  to  state  all  the  proceed- 
ings under  the  plaint.  The  plaint  in  the  sheriff's  court  answers 
the  purpose  of  the  writ  to  the  sheriff  in  the  superior  courts ; 
and  it  would  not  be  necessary  in  the  case  of  an  arrest,  under  a 
writ  in  the  superior  courts,  to  allege  the  warrant  issued  by  the 
sheriff  to  his  bailiff  in  consequence  of  the  writ.  The  warrant 
is  no  process,  but  merely  an  order  from  the  sheriff  to  his  in- 
ferior officer  to  make  the  arrest ;  and  it  would  be  sufficient  to 
allege  the  arrest  under  the  writ.  So  here  the  plaint  stands  in 
the  place  of  the  writ,  and  the  sheriff  directs  the  arrest  under 
and  by  virtue  of  the  plaint. 

6     y  Bayley, 


1811. 


Arundell 
against 
White. 


[  225  ] 


[  226  ] 


226  CASES  IN  TRINITY  TERM 

1811.  Bayley,  J.    The  plaintiff  was  in  substance  arrested  under 

and  by  virtue  of  the  plaint. 
Arundell  "^  ^  r>    1     T    t  1 

agaimt  R"^e  discharged. 


White. 


Jme  17th.  Tinkler  and  Another  against  Walpole. 

Proof  of  the  rwiHE  plaintiffs  having  on  the  7th  of  Marc/i  1807,  furnished 

Tb^ifofs^I  »  quantity    of  gunpowder  for  the  use  of  the  Walpole  {a) 

of  a  ship  to  East  Indiaman  by  order    of  Clarke  the   ship's  husband    and 

the  defendant    manamnor  owner,  ^iven  to  them  in  October  1^06,  broueht  this 

isnot  evidence         .    ^    ^  ^  iii-         j  • 

to  charge  him  action  for  goods  sold  and  delivered  against  the  defendant,  as 

as  an  owner      q^q  q(  f|^g  owners  of  that  ship,  to  recover  the  value  of  the  fiun- 

With  stores 

furnished  to     powder ;  and  at  the  trial  before   Lord    Ellenboroughy  C.  J.  at 

the  ship,  with-  Guildhall^  in  order  to  prove  the  ownership  of  the  defendant, 
his  assent  to  '^^  plaintiffs  first  produced  and  proved  the  execution  of  two 
such  sale.  bills  of  sale  from  the  assignees  of  Anderson  a  bankrupt  to  the 
register  of  defendant,  of  six-16ths  shares  of  the  ship;  but  not  being  able 
the  ship,  nam-  to  prove  that  these  sales  were  made  with  the  assent  of  the  de- 
iwt-owner^  fendant,  or  that  he  had  accepted,  or  in  any  manner  acted  upon 
made  by  and  them,  his  lordship  thought  the  evidence  insufficient  to  fix  the 
of  o^he^rs"'^^!  defendant.  The  plaintiffs  then  called  an  officer  from  the  re- 
ma  facie  evi-  gistrar's  office,  wiio  produced  and  proved  two  registers  of  the 

denceto  gj,jp  Walpole,  one  dated  the  21st  of  Ja7iuary  1805,  the  other 

charge  him  as'^,'  *-ni  • 

owner,  with-    on  the  7th  of  iWarc«  1807  .      Ihese  registers  appeared  on  the 

out  his  assent    f^ce  of  them  to  have  been  made  on  the  oaths  of  Clarke  and  two 
other  part-owners,  swearing  that  they  and  others  named,  in- 


[  *227  ] 


eluding  the  defendant,  were  owners  of  the  ship ;  and  the  plain- 
tiffs also  produced  the  original  certificate  of  registry  obtained 
thereupon,  dated  7th  of  March  1811.  And  these  were  insisted, 
from  their  authenticity  as  public  documents  required  for  public 
purposes,  and  obtained  under  the  sanction  of  an  oath,  to  be  at 
least  prima  facie  evidence  to  prove  the  defendant  a  part-owner. 
To  this  was  opposed  the  authority  of  the  late  case  of  Frazer  v, 
Hopkins  [b]  decided  in  C.  B.  that  such  registers  were  not  in 
themselves  evidence  to  fix  the  parties  therein  named  as  owners, 
in  actions  against  them,  without  shewing  that  they  were  made 
with  their  assent  or  recognized  b}'  them;  and  upon  the  au- 
thority of  that  case  the  plaintiffs  were  nonsuited.     The  court 

{a)  The  ship  had  been  named  the  HQilpolc,  fiom  a  prior  owner  of  that 
name,  before  the  defendant  had  any  concern  with  lier. 

(*)  2  Taunt.  5. 
■^  '  was 
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was  moved  in  the  last  term  to  set  aside  the  nonsuit  and  grant  a 
new  trial,  for  the  purpose  of  having  that  case  re-considered, 
and  upon  the  alleged  practice  which  had  prevailed  of  receiving 
such  registers  as  evidence  prima  facie  against  the  owners  of  the 
ship  therein  named ;  and  a  rule  nisi  was  then  granted,  against 
which 

The  Aiiorney-General,  Garrow,  and  Mmryat  now  shewed 
cause,  and  contended  that  the  register  acts,  which  were  passed 
for  another  purpose,  did  not  affect  this  question.  If  a  deed  were 
entered  into  by  other  parties,  to  which  the  defendant  was  no 
party,  stating  that  he  was  a  part-owner  of  the  ship,  it  could  not  be 
pretended  that  it  would  be  evidence  against  the  defendant  of  that 
fact :  how  then  can  an  entry  made  in  the  custom-house  regis- 
ters by  third  persons  be  evidence  against  him,  without  shewing  [  228  ] 
his  consent  to  it  ?  No  authority  can  be  shewn  for  binding  one 
man,  through  the  agency  or  act  of  another,  without  proving  him 
to  be  agent,  or  shewing  that  the  other  had  an  original  authority 
to  do  the  act,  or  a  subsequent  recognition  by  the  party  to  be 
bound.  It  amounts  in  effect  to  no  more  than  that  certain  part- 
owners  of  the  ship  said  that  the  defendant  was  also  a  part-owner 
with  them.  This  is  different  from  the  act  of  an  officer  of  the 
court,  (the  return  of  a  rescue  by  the  sheriff  had  been  mentioned 
(ff),)  to  which  the  court  will  give  credence,  at  least  in  the  first  in- 
stance; for  that  is  in  the  nature  of  a  presentment  of  a  breach  of 
the  peace,  returned  ex  officio  by  the  sheriff  as  the  reason  for  his 
not  having  executed  the  process  of  the  court ;  and  he  is  liable  to 
answer  over  for  the  truth  of  such  return.  A  pi'actice  has  cer- 
tainly crept  in  of  admitting  the  ship's  register  in  proof  of  the 
ownership,  without  objection,  on  account  of  the  general  conveni- 
ence of  the  thing :  but  here  the  client  having  insisted  on  taking 
the  objection,  the  validity  of  such  evidence  must  be  decided  upon 
legal  principles.  [Lord  EUenborough,  C.  J.  asked  the  plaintiffs' 
counsel  if  they  could  cast  damnosam  liaereditatem  upon  a  person 
against  his  consent  ?  If  the  defendant  had  done  any  thing  to 
adopt  the  register,  it  would  be  a  different  matter ;  but  in  this  case 
he  could  not  find  any  evidence  of  such  adoption.] 

Park  and  Richardson^  contra,  said  that  this  case  was  distin- 


(fl)  The  court  will  issue  an  attachment  in  the  first  instance  on  such  return. 
Y\6e  Rex  V.  Elkins,  4  Burr.  2\2d.;  and  vide  Qyfford\.  Woodgate,  ii  Euitt 
297. 
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guishable  from  the  general  rule,  that  res  inter  alios  acta  cannot 
be  given  in  evidence :  here  the  legislature  have,  on  grounds  of 
general  poh'cy,  directed  public  registers  to  be*  made  to  prove  the 
ownershipof  yinV/sA  navigating  vessels  to  be  in  British  subjects  (a), 
and  that  for  this  purpose  certain  acts  shall  b6  done  upon  oath,  in 
every  case  of  a  transfer  of  property  in  every  such  ship,  in  order 
to  give  notice  to  the  public,  who  the  purchasers  of  the  ship  are. 
The  register  therefore  is  a  public  document,  authenticated  upon 
oath,  and  on  that  ground  is  as  much  entitled  to  credence,  in  the 
first  instance  at  least,  as  any  other  public  document  whatever  di- 
rected to  be  enrolled  or  registered  for  public  purposes  :  and  the 
practice  has  always  been,  since  such  registers  were  established,  to 
receive  them  as  prima  facie  evidence  of  the  ownership  in  the  ves- 
sel. This  was  exemplified  in  Stokes  v.  Came  and  others  (b).  In 
Camden  v.  Anderson  {c)  the  objection  was  taken  and  prevailed  in 
an  action  on  a  freight  policy,  that  the  plaintiffs,  three  in  number, 
could  not  sue  as  owners;  it  appearing  by  the  register  produced 
by  the  defendant  that  two  only  of  the  plaintiffs  were  registered 
owners.  [Le  Blanc,  J.  Does  not  that  case  differ  from  the  pre- 
sent ;  for  there  the  title  of  the  plaintiffs  to  sue  rested  upon  their 
ownership  ;  and  the  production  of  a  register,  shewing  the  title  to 
be  in  two  of  them  only,  threw  upon  them  the  burthen  of  proving 
a  subsequent  title  in  all  the  three.  They  had  neglected  to  regis- 
ter the  subsequent  transfer,  as  they  ought  to  have  done.  Bayley,  J. 
The  register  produced  negatived  the  joint  ownership  of  all  the 
plaintiff's.]  It  cannot  make  any  difference  :  if  the  register  be  evi- 
dence against  the  ship-owners  when  suing  as  plaintiffs,  it  must  also 
be  evidence  against  them  when  sued  as  defendants,  in  order  to 
prove  the  ownership.  This  is  more  than  the  bare  assertion  of  a 
fact  by  one  person  to  charge  another:  it  is  an  assertion  of  the  fact 
upon  oath,  under  a  competent  authority ;  and  no  person  shall  be 
presumed  to  be  perjured:  it  is  an  oath,  too,  taken  in  the  discharge 
of  a  public  duty.  The  only  proof  at  first  offered  in  the  case  of 
Frazer  v.  Hopkins  {d)  was  the  entry  in  the  register-book  in  Lon- 
don,  which  had  been  made  by  the  officer  of  that  port  from  a  cer- 
tificate by  the  officer  at  Harwich,  that  the  property  in  the  vessel 
had  been  transferred,  together  with  a  letter  signed  by  the  comp- 
troller and  collector  of  the  customs  at  Harwich  :  and  that  evi- 

(«)  Heath  v.  Hubbard,  4  East,  J 10. ;    and  Bloxam  v.  Hubbard,  5  East, 
407.  were  referred  to. 

(Z.)  2  Campb.  N.  P.  Cas.  339.         (<r)  5  Term  Rep.  709.  U)  2  Taunt.  5. 

*  deuce 
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dence  being  rejected,  the  Hansoich  officer  was  called  to  prove  the 
original  entry  of  the  transfer  inserted  in  his  book :  which  entry, 
as  directed  to  be  made  by  5.  15  and  16  of  stat.  34<  G.  3.  c.  68., 
being  no  more  than  an  abstract  of  the  assignment  indorsed  on 
the  certificate  of  registry,  was  also  rejected.  But  even  if  the  ori- 
ginal indorsement  on  the  certificate  had  been  proved  ;  that  being 
the  act  of  the  seller  would  not  have  been  evidence  to  affect  the 
defendant  who  was  the  purchaser,  without  his  assent ;  for  no  affi- 
davit is  required  for  that  purpose.  \Bayley^  J.  As  far  as  the 
notoriety  of  the  ownership  is  concerned,  it  is  the  same  thing.] 
But  the  evidence  rejected  in  that  case  had  not  the  same  sanction 
of  an  oatlL  as  is  required  for  the  certificate  of  registry.  It  was 
said  by  Mansfieldi  C.  J.  in  the  late  case,  that  "  in  all  casefs  of  in- 
rolments,  the  deed  itself,  and  not  the  inrolment,  is  evidence  :'* 
but  that  does  not  agree  with  the  case  of  Smartle  v.  Williams  (a)  ,- 
though  the  report  of  it  in  Levinz  shews  that  the  acknowledg- 
ment was  by  the  bargainor  and  not  by  the  bargainee,  as  stated 
in  Salkeld.  [Bai/lei/,  J.  The  deed  there  was  above  30  years 
old.]  The  reports  do  not  put  the  admission  of  it  on  that  ground. 
It  must  be  very  difficult  without  this  kind  of  evidence  to  shew 
who  are  the  owners  of  a  ship,  unless  by  filing  a  bill  in  equity. 
[Le  Blanc,  J.  It  will  be  done  in  the  same  way  as  before  the  re- 
gistry acts.] 

Lord  Ellenbo ROUGH,  C.  J.  Notwithstanding  the  practice 
may  have  prevailed  for  a  long  time  to  receive  ship's  registers  as 
evidence,  without  more,  of  the  property  being  in  the  persons 
therein  named ;  yet  when  we  are  brought  to  consider  of  the 
admissibility  of  such  evidence  against  the  defendant,  in  a  case 
where  he  has  done  no  act  to  adopt  the  register,  as  having 
been  made  by  his  authority ;  we  cannot  give  effect  to  it,  with- 
out saying  that  a  party  may  have  a  burthensome  charge  there- 
on upon  him  by  the  act  of  a  third  person,  without  his  own 
assent  or  privity.  If  it  had  appeared  that  the  defendant  had 
by  any  act  of  his  own  recognized  the  register,  he  would  have 
been  liable  to  all  the  consequences  as  a  part-owner,  which  it 
describes  him  to  be:  but  here  he  has  done  no  act  to  adopt 
it.  His  partner  Clarke  has  indeed  dealt  with  the  property  as 
if  the  defendant  were  a  part-owner,  by  registering  the  ship  in 
his  name ;  but  the  act  of  a  third  person,  without  some  act  of 
the  defendant  to  recognize  it,  cannot  throw  upon  him  a  burthen, 

(a)  1  Salk.  280.,  and  3  Lev.  387.  But  see  Bull  N.  P.  255,  6.  commenting 
upon  this  case. 

without 


1811. 

Tinkler 

against 

Walpole. 


[  231  ] 


*31 


CASES  IN  TRINITY  TERM 


1811. 

Tinkler 

agauist 

Walpole. 


[  232  ] 


[  233  ] 


without  violating  the  plain  rule  of  law.  The  case  of  inrolments 
stands  upon  a  particular  statute:  the  stat.  10  Ann.  c.  18.  s.  3. 
provides  that  copies  of  the  inrolment  of  indentures  of  bargain 
and  sale,  examined  with  the  inrolment,  and  signed  by  th6  pro- 
per officer,  and  proved  upon  oath,  shall  have  the  same  force  and 
effect  as  the  original  indentures.  But  the  register  acts  have  not 
•  attributed  to  the  registers  the  same  effect  as  if  the  persons  there- 
in named  were  proved  to  be  owners.  Therefore,  reserving  ray 
opinion  in  what  respects  such  registers  may  be  evidence ;  whe- 
ther available  for  certain  public  purposes  which  the  legislature 
had  in  view  in  requiring  such  registers ;  or  what  conclusions 
may  be  drawn  from  them,  if  adopted  by  the  parties  therein 
named ;  I  cannot  say  in  this  case,  that,  without  any  evidence  of 
such  adoption  by  the  defendant,  he  can  be  charged  as  owner, 
upon  the  mere  proof  of  the  register  naming  him  as  such. 

Grose,  J.  It  would  be  against  every  principle  we  have  ever 
read  or  heard  of,  to  say  that  one  person  shall  be  fixed  with  a 
burthen  by  the  act  of  another,  without  his  being  shewn  to  be 
privy  to  that  act :  and  authorities  should  be  cited  as  strong  as 
possible  to  induce  us  to  adopt  such  a  rule  in  this  case,  because 
the  principle  of  it  is  unjust. 

Le  Blanc,  J.  These  registers  were  not  produced  in  evi- 
dence for  any  public  purpose  within  the  view  of  the  registry 
acts,  but  between  private  persons  and  for  private  purposes  :  and 
what  is  now  contended  is  that  those  acts  having  required  these 
registers  to  be  made  for  certain  purposes,  they  shall  be  received 
as  evidence  for  every  purpose :  but  I  cannot  adopt  the  argu- 
ment to  that  extent.  For  every  purpose  that  the  statutes  have 
required  these  public  documents  to  be  made,  they  are  evidence 
by  force  of  the  statutes ;  but  when  produced  for  any  other  pur- 
pose, they  are  stript  of  legislative  authority  and  must  be  evi- 
dence, or  not,  according  to  the  general  principles  of  evidence. 
In  this  case  therefore,  the  registers,  having  been  made  by  third 
persons,  cannot  be  evidence  against  the  defendant,  without  proof 
of  their  having  been  acknowledged  by  him. 

Bayley,  J.  Before  the  first  register  act  passed,  there  must 
have  been  other  media  of  proof  to  charge  a  party  as  owner  of  a 
ship ;  and  the  object  of  it  was  not  to  create  evidence  to  charge 
any  person  named  as  owner,  but  that  no  person  should  have  the 
benefit  of  the  British  navigation  without  registering  his  ship  in 
the  manner  prescribed.     It  would  be  very  unjust  in  many  cases 

if 
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if  a  person  could  be  charged  as  a  part-owner  with  the  expenses 
of  the  ship,  by  having  his  name  inserted  in  the  register  without 
his  knowledge :  it  would  often  be  converted  into  an  engine  of 
fraud:  for  if  the  owners  were  not  in  good  circumstances,  it 
would  be  easy  to  introduce  another  name  of  a  solvent  man  into 
the  register,  in  order  to  procure  credit :  and  then  if  that  were 
evidence  against  him,  h6  would  be  liable  to  be  sued  :  and  how 
could  he  be  prepared  to  negative  the  evidence  if  he  knew  no- 
thing of  the  fact  of  such  a  register :  the  other  owners  named 
would  be  made  parties  to  the  action,  so  that  he  could  not  call 
them  to  disprove  the  fact.  This  is  very  different  from  the  case 
of  a  person  publicly  asserting  that  he  is  owner,  by  the  act  of 
registering  a  vessel  in  his  own  name :  that  may  be  prima  facie 
evidence  for  him  that  he  is  owner  ;  because  he  thereby  publicly 
challenges  all  persons  that  he  is  so :  but  that  is  very  different 
from  the  case  where  one  is  to  be  sued  as  owner  upon  such  evi- 
dence made  behind  his  back,  and  which  he  has  not  adopted. 

Rule  discharged. 
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Pleasant,  Lessee  of  Hayton,  against  Benson.  ^  ^^*  J 

Mondayy 
June  17th. 

THIS  was  an  ejectment  for  a  cottage  and  a  small  plot  of  where  tenant 
ground  annexed,  which  was  tried  before  Groscp  J.  at  the  ^0"^  Y^^r  *» 
last  assizes  at  Ayleshiry ;    and  the  short  statement  of  the  facts  part  oT the  ^ 
was  that  one  Wilkes  held  the  farm*  on  which  the  cottage  stood,  premises,  and 
under  Mr.  Hayton,  as  tenant  from  year  to  year  from  Michael-  tohis^andlo'd 
mas  1801,  at  the  rent  of  80^.  a-year  ;   and  while  he  was  such  the  part  re- 
tenant,  he  underlet  the  cottage  and  plot  in  question  to  the  de-  '"^^"'"g '"  "^* 
fendant  for  two  guineas  a-year.     Wilkes,  without  receiving  any  sion,  without 

regular  notice  to  quit  from  his  landlord,  agreed  to  give  him  up  f™^^^  receiv- 
.  .  '     o  d  tr   jj5g  ^  reguJai' 

the  possession  at  Michaelmas  1810,  and  Mr.  Hayton  then  took  notice  to  quit 

possession  of  all  that  Wilkes  had  continued  to  occupy  :   but  the  the  whole,  or 

defendant  having  before  refused  to  deliver  up  the  premises  in  to  quit  to  his 

question,  sub-lessee, 

or  even  surren- 
dering that  part  in  the  name  of  the  whole  (supposing  that  any  thing  short  of  a  regular 
notice  to  quit  from  the  landlord  to  his  immediate  tenant  would  after  such  sub-letting  have  de- 
termined the  tenancy  in  the  whole  ;)  yet  the  landlord  cannot  entitle  himself  to  recover  against 
the  sub-lessee  (there  being  no  privity  of  contract  between  them,)  upon  giving  half  a  year's  no- 
tice to  quit  in  his  own  name,  and  not  in  the  name  of  the  iirst  lessee ;  for  as  to  the  part  so 
underlet,  the  original  tenancy  still  continued  undetermined. 
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question,  which  he  occupied  as  under-tenant  to  Wildes,  was 
served  in  the  Februm-y  preceding  with  half-a-year's  notice  to  quit 
at  Michaelmas  \S\0  from  Mr.  Hayton,  to  whom  he  had  never 
paid  rent  or  otherwise  acknowledged  as  his  immediate  landlord, 
but  had  paid  his  rent  to  Wilkes  up  to  Michaelmas  1808,  and  had 
tendered  him  the  rent  which  had  accrued  since  that  time,  which 
Wilkes  had  refused  to  receive.  And  the  only  question  was,  whe- 
ther the  notice  to  quit  given  by  Mr.  Haj/ton,  the  landlord,  was 
sufficient  to  found  this  ejectment ;  he  not  having  given  any  re- 
gular notice  to  quit  to  Wilkes,  his  immediate  tenant  from  year 
to  year ;  and  Wilkes  not  having  given  any  such  notice  to  the 
defendant.  A  verdict  was  taken  for  the  plaintiff,  with  liberty 
to  the  defendant  to  move  to  set  it  aside  and  enter  a  nonsuit. 

This  was  moved  by  Peckwell,  Serjt.  in  the  last  term,  on  the 
ground  that  the  relation  of  landlord  and  tenant  never  subsisted 
between  Hayton  and  Benson,  so  as  to  enable  Hayton  to  put  an 
end  to  Benson*s  tenancy  by  giving  him  a  notice  to  quit ;  but  only 
between  Hayton  and  Wilkes,  and  between  Wilkes  and  Benson. 
And  though  it  would  have  been  competent  to  Hayton  to  deter- 
mine Wilkes's  tenancy  for  the  whole,  by  giving  him  a  regular 
notice  to  quit  the  whole,  including  what  had  been  underlet  to 
Benson;  yet  after  Wilkes  had  so  underlet  a  part,  it  was  not 
competent  for  him,  by  agreement  with  his  landlord,  without  a 
legal  notice  to  quit,  to  determine  the  legal  tenancy  of  his  un* 
der-lessee  in  that  part.  The  original  lessee  could  only  surren- 
der, by  his  own  voluntary  act,  that  interest  which  he  had  in  him 
at  the  time ;  but  before  his  surrender,  he  had  parted  with  his 
legal  interest  in  the  part  underlet  to  Benson,  whose  interest  then 
could  only  be  determined  either  directly,  by  a  notice  to  quit  at  the 
end  of  his  year  from  Wilkes,  or  incidentally,  by  a  regular  notice  to 
quit  from  the  landlord  to  Wilkes ;  Benson  having  done  no  act 
to  acknowledge  holding  under  the  original  landlord.  He  cited 
4  Bac.  Abr.  127,  8  tit.  Leases,  (I)  3.,  and  Boe\.  Wiggs  (a), 
to  shew  that  there  is  no  privity  of  contract  between  the  land- 
lord and  sub-tenant,  and  that  the  one  cannot  give  notice  to  quit 
to  the  other. 

Sellon,  Serjt.  and  Hulton,  in  support  of  the  verdict,  now 
contended,  that  inasmuch  as  the  landlord,  upon  giving  regular 
notice  to  quit  to  his  immediate  lessee,  would  have  been  entitled 


(a)  2  Nnv  Rep.  330.    See  also  Co.  Lit.  272.  b.  27t.  296. 


to 
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to  possession  of  the  whole,  and  upon  recovery  in  ejectment 
against  such  lessee,  the  sheriff  would  *have  turned  the  sub-lessee 
out  of  possession ;  so  it  was  competent  to  the  original  lessee  to 
waive  notice  from  the  landlord  and  agree  to  the  surrender  of  his 
term,  so  as  to  entitle  the  landlord  to  recover  in  ejectment 
against  the  under-tenant,  who  can  have  no  title  to  the  posses- 
sion after  the  determination,  by  whatever  means,  of  the  original 
term  out  of  which  his  interest  was  carved.  Great  inconvenience 
and  injustice  must  otherwise  ensue :  a  landlord  may  know  no- 
thing of  any  under-tenant,  and  may  forbear  to  give  his  imme- 
diate tenant  notice  to  quit,  by  the  agreement  of  the  latter  to 
quit  without  notice:  but  according  to  the  rule  now  insisted 
upon,  that  agreement  would  be  frustrated  by  a  third  person, 
no  party  to  the  original  contract.  [Lord  Ellenborougky  C.  J. 
In  order  to  raise  your  point  you  should  have  shewn,  that  Wilkes 
agreed  to  give  up  the  whole  of  what  he  rented  to  his  landlord ; 
and  then  the  question  would  have  been  whether,  as  Wilkes  had 
an  interest  from  year  to  year  in  the  whole,  and  while  he  had 
that  interest  in  him,  he  had  assigned  part  to  the  defendant, 
thereby  giving  him  the  same  legal  interest  in  that  part  which 
Wilkes  himself  had  at  the  time,  he  could  afterwards  agree  to 
the  surrender  of  that  part,  without  receiving  a  legal  notice  to 
quit.  JLe  Blanc,  J.  If  the  landlord  had  given  his  original 
tenant  notice  to  quit  the  whole,  no  doubt  that  would  have  been 
sufRcient :  or  if  the  original  tenant  had  given  his  landlord  regu- 
lar notice  that  he  meant  to  quit  the  whole,  there  might  have 
been  a  question :  but  here  it  seems  that  the  original  tenant  only 
gave  his  landlord  possession  of  the  part  which  he  actually  held, 
without  any  notice  to  quit  the  whole.]  The  defendant  had  the 
regular  half-year's  notice,  but  it  was  given  him  in  the  name  of 
the  landlord,  and  not  of  the  first  lessee,  from  whom  he  imme- 
diately held.  [Lord  Ellenhorough,  C.  J.  You  must  stand,  if 
at  all,  upon  the  surrender  of  the  original  tenant.]  Wilkes  has 
never  received  rent  of  Benson^  since  he  agreed  to  surrender  thq 
premises  to  his  landlord,  but  considered  himself  a^  having 
quitted  his  interest  in  the  whole  from  that  time.  [^Bayley,  J. 
Wilkes  having  created  a  legal  interest  in  Benson  in  part  of  the 
premises  demised  to  him ;  how  can  h^  afterwards  destroy  that 
interest  by  his  own  act  without  the  assent  of  Benson.  Suppose 
tenant  for  years  granted  a  rent-charge  upon  his  whole  term, 
could  his  subsequent  surrender  of  the  term  destroy  the  rent- 
charge  ?] 


1811. 

Pleasant, 

Lessee  of 

Haytobt, 

against 

Benson. 
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[  238  ] 


charge  ?]  There  the  assignee  must  take  subject  to  the  charge  i 
but  here  Wilkes  had  no  certain  interest,  but  only  an  interest 
determinable  at  the  pleasure  of  the  landlord  upon  giving  a  cer* 
tain  notice :  then  the  party  for  whose  benefit  the  notice  was  re- 
quired may  waive  it.  [Le  Blanc^  J.  Wilkes  had  as  great  an 
interest  to  assign  as  he  had  himself  in  the  premises  at  the  time, 
and  that  was  an  interest  as  tenant  from  year  to  year,  deter- 
minable only  upon  a  due  notice  to  quit.]  Benson  was  cither  in 
the  relation  of  tenant  of  the  premises  or  a  trespasser:  as  a 
trespasser,  he  was  not  entitled  to  notice;  and  as  tenant  he  re- 
ceived a  regular  notice  from  the  landlord. 

Lord  Ellenborough,  C.  J.  The  defendant  is  neither  a 
tenant  to  Hayton^  nor  a  trespasser ;  but  he  holds  under  'Wilkes^ 
the  original  tenant,  his  unextinguished  tenancy  in  this  part.  A 
tenancy  from  year  to  year  is  determinable  either  by  regular  no- 
tice to  quit ;  or,  I  might  say  for  the  purpose  of  this  case,  by  a 
surrender  of  a  part  of  the  premises  in  the  name  of  the  whole : 
but  Wilkes  has  not  done  even  that;  for  he  merely  ceased  to 
reside  on  the  part  which  he  had  retained  in  his  own  possession, 
without  making  a  surrender  in  the  name  of  the  whole.  But 
while  he  was  tenant  from  year  to  year  of  the  whole,  he  let  off  a 
part  to  the  defendant ;  and  nothing  has  been  done  to  put  an 
end  to  the  tenancy  as  to  that  part. 

Grose,  J.,  who  had  tried  the  cause,  gave  no  opinion. 

Le  Blanc,  J.  This  was  not  considered  as  a  surrender  of 
the  whole  by  Wilkes ;  for  if  he  had  been  asked  whether  he 
meant  to  make  himself  liable  to  Bensony  to  whom  he  had  un- 
derlet a  part,  by  his  surrender  of  the  whole  premises,  he  would 
probably  have  revolted  from  any  such  admission.  The  mistake 
has  been,  that  the  landlord  neither  gave  notice  to  quit  to  Wilkes^ 
nor  to  the  defendant  in  the  name  of  Wilkes. 

Bayley,  J.  Hayton  made  Wilkes  tenant  from  year  to  year, 
by  which  Wilkes  acquired  a  legal  interest  in  the  premises,  not 
determinable  by  Hayton  except  upon  giving  him  six  months* 
notice  to  quit.  But  so  long  as  that  term  continued,  the  lessee 
had  a  right  to  act  on  it,  and  to  grant  to  third  persons  the  in- 
terest which  he  himself  had  in  it.  And  I  take  it  that  the  sur- 
render of  the  lessee  would  not  destroy  any  interest  which  a 
stranger  claiming  under  him  had  acquired  in  the  term  in  the 
meantime.  As  in  Co.  Lit.  338.  b.  it  is  said,  speaking  of  the 
surrender  of  tenant  for  life,  "  that  having  regard  to  the  parties 

to 
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to  the  surrender,  the  estate  is  absolutely  drowned,  &c.:  but 
having  regard  to  strangers,  who  were  not  parties  or  privies 
thereunto,  lest  by  a  voluntary  surrender  they  may  receive  preju- 
dice touching  any  right  or  interest  they  had  before  the  surren- 
der, the  estate  surrendered  hath  in  consideration  of  law  a  con- 
tinuance." And  the  case  is  afterwards  put,  if  tenant  for  life 
grant  a  rent-charge,  and  after  surrender ;  yet  the  rent  remain- 
eth;  for  to  that  purpose  he  cometh  in  under  the  charge. 
Therefore,  though  the  estate  may  be  effectually  destroyed  by  the 
surrender,  as  between  the  surrenderor  and  surrenderee;  yet  it 
continues  as  to  strangers  who  in  the  immediate  time  have  ac- 
quired an  interest  in  it.  So  here,  while  the  tenancy  from  year 
to  year  subsisted  between  Wilkes  and  Hayton^  Wilkes  had  a  legal 
interest  in  the  land,  determinable  only  upon  a  regular  notice  to 
quit :  then  the  sub-lease  of  a  part  by  Wilkes  to  Benson  is  an 
agreement  that  Benson  shall  have  that  part  pending  that  inter- 
est ;  and  therefore  without  a  regular  notice  to  quit  from  Hayton 
to  Wilkes,  or  from  Wilkes  to  Benson^  that  interest  will  continue 
in  the  part  so  underlet. 

Rule  absolute. 


1811. 

Pleasant, 

Lessee  of 
Hatton, 
against 
Benson. 
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Newmarch  and  Tealby  against  Clay  and  "Wm.  ^  ^^^ 

and   ThOS.    LuMB.  June  18th. 

[  *24.0  ] 

THIS  was  an  action  upon  the  case  for  goods  sold  and  de-  Where  the 
livered;   to  which  Clay  pleaded  the  general  issue,  and  the  dialt'for  a ^'^ 
other  two  defendants  suffered  judgment  by  default*.  At  the  trial  long  time  with 
before  Thcmson,  B.  at  York,  it  appeared  that  the  plaintiffs  were  JJJt  j^^^^* 

timber  that  they  had 
a  third  part- 
ner during  part  of  the  time,  and  furnished  them  with  goods,  and  received  payments  on  ac- 
count generally:  and  previous  to  the  time  when  the  secret  tri-partnership  was  dissolved, 
goods  had  been  furnished,  to  cover  which  bills  had  been  paid  to  the  plaintiffs  by  the  two 
ostensible  partners,  which  were  dishonoured  after  the  secret  dissolution  of  the  tri-partnership, 
and  then  other  goods  were  furnished  as  before  ;  yet  as  the  dishonoured  bills  were  afterwards 
delivered  up  by  the  plaintiffs  upon  the  receipt  of  the  subsequent  good  bills  which  latter  were 
more  than  sxilhcient  to  cover  the  debts  of  the  tri-partnership,  though  not  to  cover,  in  addition, 
the  goods  furnished  after  the  dissolution  ofit :  held  that  such  delivering  up  of  the  old  dis- 
honoured bills,  upon  receipt  of  the  new  good  bills,  was  evidence  of  a  particular  appropriation 
of  such  new  bills  in  payment  and  discharge  of  the  old  debt ;  of  which  the  secret  third  partner 
might  avail  himself  m  an  action  on  the  case  for  goods  sold  and  delivered,  brought  against  him 
jointly  with  the  other  two  partners. 

But  as  the  other  two  partners  had  suffered  judgment  to  go  by  default,  the  plaintiffs  could, 
not  be  nonsuited,  but  the  third  partner,  who  defended,  was  entitled  to  a  verdict. 


9i0  CASES  IN  TRINITY  TERM 

J811.       timber  merchants  at  Hullf  and  dealt  with  the  defendants,  who 

were  partners  in  trade  at  Leeds,  in  the  manner  after  stated. 

agairut       That  Clai/  by  deed,  dated  the  lith  of  Juli/  1805,  entered  into 

Clay  partnership  for  eight  years  with  the  two  Lumbs  ;  but  the  busi- 
ness was  ostensibly  carried  on  in  the  names  of  William  and 
Thomas  Lumbf  and  Clay  was  not  then  known  to  be  a  partner ; 
and  it  was  not  disputed  that  this  secret  partnership  was  dissolved 
by  consent  on  the  1st  of  December  1808,  after  which  the  busi- 
ness continued  to  be  carried  on  by  the  Vno  Lumbs  on\y.  But  a 
notice  of  the  dissolution  of  the  partnership,  dated  13th  Septem- 
ber 1809,  was  read  from  the  Gazette  of  the  11th  of  November 
1809.  During  the  period  mentioned  in  the  following  account, 
which  was  produced  at  the  trial,  the  plaintiffs  had  no  knowledge 
,  of  Clay  being  a  partner  with  the  Lumbs.  The  goods  were  fur- 
nished at  a  credit  of  six  months  on  bills.  The  account  was  thus 
exhibited : 

«« Drs. 

**  Messrs.  Wm.  and  Thos.  LumB,  Leeds,  in  account  with  New- 
marcJi  and  Tealby. 

1807. 
Nov.  25.     To  goods  at  6  months*  credit,  due  25th 

May £122  14>     0 

1808. 

March  4.  To  goods  at  do.,  due  4th  Sept. 

May  28.  To  goods  at  do.,  due  28th  Nov. 

Oct.  28.  To  goods  at  do.,  due  28th  A^il  1 809 

1809. 

May  26.     To  goods  at  do.,  due  26th  Nov.  -    - 

[  241  ]     July  10.    To  bill  returned  and  charges       -    - 

24.     To  goods  at  do.,  due  24th  Jan.  -    - 

Sept.  28.     To  bill  returned  and  charges      -     - 

Oct.  30.     To  goods  at  3  months'  credit,  due  30th 

Jan. 66     30 

Dec.  6.      To  goods  at  6  months,  due  6th  June 

1810 122  14     0 


52 

14 

0 

54 

4 

0 

32 

7 

10 

52 

12 

0 

66 

4 

6 

125 

10 

0 

101 

17 

3 

£197     0     7 
To  balance  brought  up  360  19     7 

Crs. 
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1611. 
Crs.  

IgQg  Newmarch 

against 

May  20.     By  bill 6f80     90         Clay 

^ept.2\.     By  bill 50     0     0     ^"^^ Others. 

1809.  [o£l.30.] 

March  25.  By  bill    ^  [These  bills  were  not )     -     -  65  0  0 

San.  14.      By  bill    I     paid  when  due.]      j    -     -  100  0  0 

Bee.  1.        By  bills 141  1  0 

Balatice  carried  up  360  ]  9  7 


£i9l     0     7 


The  payments  contained  on  the  credit  side  of  this  account  were 
all  made  without  any  express  appropriation  at  the  time ;  and 
even  when  the  last  bills  for  141/.  15.  were  received,  there  was 
'no  specific  agreement  that  that  sum  was  to  be  applied  in  part  dis- 
charge of  the  dishonoured  and  returned  bills  of  G51.  and  100/. : 
but  these  latter  'were  infaM  delivered  up  at  the  time.  Upon  refer- 
ence to  the  state  of  the  account,  it  appears  that  the  amount  of 
goo<ls  delivered  up  to  the  28'th  of  October  1808  inclusive,  before 
the  dissolution  of  the  partnership  on  the  1st  of  December  1808, 
was  261/.  195.  10^.;  and  that  the  payments  up  to  that  time 
were  130/.;  and  if  the  last  item  of  credit  for  141/.  Ia,  which 
was  paid  the  1st  of  December  1809,  (after  the  dissolution  of  the 
partnership,)  when  the  two  dishonoured  bills  of  651.  and  100/. 
were  taken  up,  was  to  be  added  to  the  other  sum  of  130/.,  and 
applied  in  discharge  of  the  261/.  19s.  10^.,  the  plaintiffs  would 
be  overpaid  by  the  tri-partnership  to  the  amount  of  9/.  Is.  2d. 
But  if  the  141/.  Is.  ought  to  be  considered  as  applicable  by 
the  plaintiffs  to  the  discharge  of  the  52/.  12s.  the  amount  of 
the  next  delivery  of  goods  on  the  26th  of  May  1809,  (the  pay- 
ment of  which  became  due  on  the  26th  of  November  follow- 
ing,) as  well  as  to  the  261/.  19s.  lOd.  due  at  the  dissolution  of 
the  tri-partnership,  (which  application  the  learned  judge  was 
of  opinion  that  the  plaintiffs  had  a  right  to  make ;  consider- 
ing that  no  express  directions  had  been  given  at  the  time  of  pay- 
ment by  the  Lumbs,  as  to  what  particular  account  it  should 
be  applied  in  payment  of:)  then  there  would  be  due  to  the 
Vol.  XIV.  N  plaintiffs 
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plaintiffs  4S/.  IO5.  lOcZ.  {a) ;  for  which  sum  the  jury  were  direct- 
ed to  find  their  verdict;  reserving  leave  to  the  defendants  to 
move  to  set  it  aside  (6). 

A  rule  nisi  was  accordingly  obtained  by  Topping  in  the  last 
terra  for  this  purpose,  and  opposed  by  Park  in  this.  The  gene- 
ral rule  was  not  disputed,  that  if  the  debtor,  who  owes  money 
on  several  accounts,  do  not  apply  a  part  payment  when  made 
to  a  particular  debt,  but  pay  in  the  money  generally,  the  cre- 
ditor has  a  right  to  apply  it  to  any  part  of  his  demand  which 
he  pleases ;  and  several  cases  (c)  were  referred  to  on  moving  the 
rule  in  this  case,  and  also  in  another  similar  case  of  Slater  v. 
Hovoard  in  the  same  term,  which  had  been  tried  at  the  same 
assizes  and  before  the  same  judge,  but  which  was  afterwards 
compromised.  But  it  was  contended  that  these  cases  might  be 
distinguishable  from  the  general  rule,  considering  it  as  applica- 
ble only  to  cases  where  the  debtors  and  creditors  continued  the 
same  at  the  several  times  of  the  debts  contracted  and  payments 
made ;  whereas  this  was  the  case  of  an  unknown  partner,  whose 
interests  were  to  be  affected  by  the  application  of  this  rule,  by 
the  creditors  applying  payments  made  by  his  acting  partners, 
which  were  more  than  sufficient  to  cover  all  the  debts  con- 
tracted during  his  interest  in  the  concern,  to  debts  contracted 
by  them  subsequent  to  the  dissolution  of  the  partnership.     And 

it 


{a)  Goods  delivered  to  the  28th  of  Octo- 
ber 1808 £261    19    10 

Do.  26th  oi  May  1809,  due  26th  oi  Novem- 
ber 1809        .  .  -  -         .  52   12     0 


Payments  to  1st  December  1809 


S14   11    10 
271      1      O 


£  43   10   10 
{h)  By  inadvertence  the  leave  was  given  to  move  to  enter  a  nonsuit,  which 
could  not  be  where  some  of  the  defendants  in  a  joint  contract  had  suffered 
judgment  by  default ;  although  the  action  was  laid  in  case. 

(f)  These  cases  are  collected  in  Peaies'j  Laiu  of  Evidence,  251,  &c.  they 
are  Jnon.  Cro.  Eliz.  68.  Goddard  v.  Com,  2  Stra.  1 194.  Meggott  v.  Mills,  1 
Ld.  Ray.  286.  Dowe  v.  Holdsivorth,  Peake's  N.  P.  Cos.  64.;  and  Hammers  ley  v. 
Knvwlys,  1  Esp.  N,  P.  Cas.  66.  And  I  have  a  note  of  anotlier  case  of  Hall 
V.  Wood  et  Uxor,  tried  at  the  sittings  at  Westminster,  Hil.  1785,  where  Lord 
Mansfield,  C.  J.  also  laid  down  the  nile,  that  payment  may  be  applied  by  a 
creditor  to  any  part  of  a  debt,  where  he  has  several  sorts  due  to  him  from  the 
party  making  the  payment;  unless  it  be  particularly  specified  at  the  time  to 
which  part  it  is  to  be  applied. 
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it  was  also  urged,  that  there  was  evidence  of  an  implied  though 
not  of  an  express  appropriation ;  inasmuch  aSj  at  the  time  of 
the  payment  of  the  14U.  Is.  In  bills,  on  the  1st  of  December  1809, 
the  former  dishonoured  bills  of  65l.  and  100/.  were  taken  up  ; 
which  payment  of  141/.  Is.  was  more  than  sufficient  to  cover 
all  former  debits. 

After  a  particular  consideration  of  the  account  by  the  court. 
Lord  Ellenborough,  C.  J.  said,  that  there  might  be  a  spe- 
cial application  of  a  payment  made,  arising  out  of  the  nature 
of  the  transaction,  though  not  expressed  at  the  time  in  terms 
by  the  party  making  it :  and  here  the  payment  of  the  bills  for 
141/.  Is.  was  evidenced  by  the  conduct  of  the  parties  to  have 
been  made  for  the  purpose  of  taking  up  the  antecedently  dis- 
honoured bills,  in  the  discharge  of  which  the  defendant  Clai/ 
was  interested;  for,  upon  receiving  this  payment,  the  dis- 
honoured bills  were  delivered  up. 

The  rest  of  the  court  agreed  in  this  view  of  the  case :  and 
thereupon  they  said  that  it  would  be  better  for  the  plaintiffs 
themselves,  instead  of  having  a  new  trial,  to  enter  a  verdict 
for  the  defendant,  as  there  could  be  no  nonsuit  entered,  ac- 
cording to  the  liberty  reserved  at  the  trial,  because  two  of  the 
defendants  had  suffered  judgment  by  default.  And  this  it  was 
agreed  should  be  done,  unless  in  the"  course  of  the  term  the 
plaintifl^'s  counsel  signified  their  desire  to  have  a  new  ti'ial, 
upon  shewing  any  probable  ground  lor  varying  this  statement  of 
facts  upon  another  trial.  But  no  further  notice  was  taken  of 
the  case  in  court. 
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Newmarch 
agatnjt 
Clay 

and  Others. 
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Doe,  Lessee  of  Rodd,  against  Archer. 


[  245  ] 

FrUay, 
June  21st. 
npHE  lessor,  by  indenture  of  lease  dated  10th  of  Februarj/,    where  a  farm 
-*-    37th  Geo.  3.  179G,   (by  mistake  for  1797,)  demised  to  the  was  leased  for 
defendant  "  all  those  parts  and  parcels  of  the  Barton  or  farm  renlon's^o/^ 

called  per  ann.  con- 
sisting, as  de- 
scribed in  the  lease,  of  the  Toiun  Barton,  and  its  several  parcels  described  by  name,  at  the  rent 
of  83/.  other  closes  named  at  other  rents  of  5/.,  5/.,  and  l/.;  the  Shippes  Barton,  and  its  seve- 
ral parcels  described  by  name,  at  86/.:  with  a  power  reserved  to  either  party  to  determine  the 
lease  at  the  end  of  14  years,  on  giving  two  years  previous  notice:  held  that  a  notice  by  the 
landlord  to  his  tenant  to  quit  "  Town  Barton,  &c.  agreeably  to  the  terms  of  the  covenant  between 
us  on  the  expiration  of  the  l4th  year  of  your  term,"  given  in  due  time,  was  sufficient. 
A  notice  to  quit  a  part  only  of  premises  leased  together  i?  bad. 
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called   Tamn  Barto7i,  that  is  to  say,  the  mansiou-hoJiMe,  out- 
buildings,  &c.,   the   pound-house,  orchard,  &c.,  (enumerating 
some  other  parcels,)  containing-  together  9  acres  and  a  half; 
also  all  those  several  ovcrlands,  &c.  (enumerating  many  mpre 
closes,  containing  36,  and  others   containing   50  acres)  :  a,tu\ 
also  all   those  parts   and  parcels  of  the  Barton  called  Shippen 
Barton^  tliat  is  to  say,  broad-meadow,  &c.   (enumerating  other 
jqloses,)  containing  together  54  acres,"  in  the  parish  of  Doddis- 
combe  Leigh,  in  the  county  of  .Devon ;  to  hold  the  same  fi'&m 
the  ^9jth  of  September  then  last  past  for  21  years;  (subject  to  a 
proviso  giving  liberty  to  either  party  to  determine  the  lease  at  14 
years,  on  giving  to  the  other  party  at  least  two  years  previous 
notice  of  such  intention ;)  "  yielding  and  paying  yearly  during 
the  said  term  the  annual  rei>t  of  180^,  that  is  to  say,  for  tlie 
parts  and  parcels  of  Toison   Bartoji   (and   certain    closes  men- 
tioned)  83/.     (For   certain  other   closes  by  name  5l.,  and  51., 
and  1/.,)  and  for  the  parts  and  purceU  of  Shippen  Barto?i  861. 
upon  the  four  most  usual  feasts,  &c.  by  even  quarterly  pay- 
ments  during  the    said  term;   the   first    payment   thereof  to 
be   m^de  on  tlie    25th  of  December  next  ensuing    the    date 
Jjereof."     The  lease  was  in  fact  executed  on  the  10th.  of  Fg- 
bruary  1191 :  but  before  the  true  date  was  adverted  to,  and  upon 
the  supposition  of  the  lease  havmg  been  executed  in  February 
1796,  a  notice  to  quit  was  given  by  the  lessor  to  the  defendant 
on  the  29th  cti  September  1807,  requiring  him,  ^'  agreeably  to  the 
t^rms  of  the  covenant  between  us,  to  deliver  up  Tonxin  Barton  at 
the  end  of  the  14  years  term  for  which  you  stand  tenant  for  the 
same."     After  the  eiTor  was  perceived,  a  second  notice  to  quit 
was  given  on  the  1 6th  of  September  1 808 :     "  Mr.  S.  Archer, 
agreeable  to  the  terms  of  the  covenant  between  us,  I  hereby  give 
you  due  notice  to  deliver  up  possession  of  Tovon  Barton,  &c.  on 
the  expiration  of  the  14th  year  of  your  term."     Signed  by  the 
lessor.     The  tenant  not  having  quitted  the  demised  premises 
pursuant  to  these  notices,  this  ejectment  was  brought  by  the  land- 
lord to  recover  back  the  possession  of  them  ;  the  demise  being 
laid  on  the  1st  of  October  1810.    And  at  the  trial  before  Chambre, 
J.,  at  Exeter,  the  questiojn  arose  on  the  suflSciency  of  the  notices ; 
the  first  of  which  was  objected  to,  as  applying  only  to  the  Tofson 
Barton,  which  composed  only  a  small  part  of  the  demised  pre- 
mises ;  and  the  second,  wherein  the  ^c.  was  added,  as  being  in 
effect  the  same,  and  giving  no  distiact  iafoyraaiion  that  any,  or,  if 

any, 
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any,  what  other  parts  of  the  farm  were  required  to  be  given  up  : 
and  it  was  urged,  and  not  denied,  that  it  was  not  competent  to 
the  lessor  to  determine  the  lease  partially.  Upon  this  objection, 
aided  by  the  further  consideration,  that  the  lease  reserved  a  dis- 
tinct rent  for  the  Town  Barton,  with  the  addition  of  the  lands 
called  over-lands,  and  other  distinct  rents  for  other  parts  of  the 
premises;  and  in  particular,  as  there  was  another  2?arifow,  the 
Shippen  Barto7i,  named,  forming  the  most  considerable  division 
of  the  farm,  and  for  which  a  larger  rent  was  reserved  than  for 
To'von  Barton  and  its  several  parcels ;  the  learned  judge  thought 
the  notices  to  quit  Tbww  B-artoii,  without  naming  the  other  Bar- 
ion  or  any  thing,  else,  vsnere  defective,  and  not  helped  by  the  in^ 
troduction  of  an  "  4'^."  into  the  latter  of  them,  which  he  thought 
tod indeJEinite  to  supply  the  omission;  and  thinking  therefore  that 
the  tenant^  tenn  was  not  piit  an  end  to  by  such  notices,  he  di- 
rected the  jury  to  give  their  vei*dict  for  the  defendant;  which  they 
accordingly  did. 

It  was  thereupon  moved  in  the  last  term,  hy  Dumpier  {w\i\\ 
Lensy  Serjt.),  to  set  aside  the  verdict,  upon  the  sufficiency  of  the 
latter  notice  to  quit,  which  it  was  said  could  not  be  misunder- 
stood by  the  tenant ;  the  Town  Bartoii  being  the  first-named  and 
principal  place  on  the  farm,  wheie  the  mansion  was,  and  the 
**  ^c."  comprehending  the  rest :  though  even  that  *'  ^x."  was  not 
necessary;  as  riothing  was  more  common  than  for  premises  let 
and  farmed  altogether  to  be  described  by  the  name  of  the  mansion, 
or  other  principal  place,  though  composed  of  a  variety  of  parts 
and  closes  having  distinct  appellations,  which  were  only  used 
when  it  was  necessary  to  distinguish  between  the  several  parts^ 
But  it  would  introduce  great  inconvenience  to  require  such  mi- 
nute descriptions  in  notices  to  quit;  especially  as  a  failure  in  de- 
scribing accuraJtely  any  one  part  would  nullify  the  notice  for  the 
whole;  for  it  was  admitted  that  a  notice  to  quit  a  part  only,  und6r 
an  entire  letting,  would  be  bad.  [Lord  Ellenborough,  C.  J.  said, 
that  there  seemed  to  be  some  reason  in  the  "  S^c."  in  the  last  no- 
tice.] 

Caiirtenay  {viiih  Pell,  Serjt.)  now  opposed  the  rule,  and  ob- 
served that  the  Town  Barto7i  did  not  appear,  by  the  lease,  to  be 
the  principal  part  of  the  farm,  at  least  in  value,  as  the  rent  re- 
served for  Shippen  Barton  and  its  parcels  was  greater  than  for  the 
diflferent  parts  of  Town '  Barton.  The  two  Bartons  might  for- 
merly have  been  distinct  farms,  though  now  leased  together ;  and 
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the  "  <5r."  if  available  at  all  in  a  notice  to  quit,  might  more  pro- 
perly be  taken  to  refer  to  the  other  parcels  of  the  To'xn  Bartmi 
named  in  the  lease,  than  to  a  distinct  Barton  let  at  a  greater 
rent. 

Lord  Ellenbouough,  C.  J.  The  landlord  must  have  in- 
tended to  give  such  a  notice  to  quit  as  the  lease  reserved  to 
him  the  liberty  of  giving,  and"  not  a  void  notice  to  quit  a  part 
only :  and  so  the  notice  in  question  must  have  been  understood 
by  the  tenant.  The  notice  to  quit  the  Town  Barton^  where  the 
mansion  was,  meant  the  Town  Barton  cum  sociis  ;  especially  with 
reference  to  the  lease,  which  only  gave  him  power  to  determine 
the  tenancy  as  to  the  whole  of  what  was  let  together. 

Grose,  J.  agreed. 

Le  Blanc,  J.  There  being  no  power  under  the  lease  to  de- 
termine the  tenancy  as  to  part  onl}',  the  notice  to  quit  could  have 
no  operation  at  all  unless  taken,  as  it  must  have  been  intended, 
to  appl}'  to  the  whole. 

Bayley,  J.  We  arc  to  construe  the  notice  to  quit  in  such  a 
way  ut  res  magis  valeat  quam  pereat. 

Rule  absolute. 


[-249  ] 

Friday^ 
June  2 1st. 
The  plaintifPs 
dogs  having 
hunted  ana 
caught,  on  the 
defendant's 
land,  a  hare 
started  on  the 
land  of  ano- 
ther, the  pro- 
perty is  there- 
by vested  in 
the  plaintiff, 
who  may 
maintain  tres- 
pass against 
the  defendant 
for  afterwards 
taking  away 
the  hare.  And 
so  it  would  be 
though  the 
hare,  being 
quite  spent, 
had  been 
caught  up  by  a 


Churchward  against  Studdy. 

npHIS  was  an  action  of  trespass  for  taking  and  carrying  away 
-*-  a  dead  hare,  the  property  of  the  plaintiff;  to  which  not 
guilty  was  pleaded:  and  at  the  trial  before  Chambre,  J.  at  Exeter, 
the  evidence  in  support  of  the  action  was  that  the  plaintiff,  a  far- 
mer, being  out  hunting  with  hounds  of  which  he  had  in  part  the 
management,  and  actually  had  such  management  at  the  time, 
though  the  hounds  belonged  to  other  persons,  the  hounds  put  up 
a  hare  in  a  third  person's  ground,  and  followed  her  into  a  field 
of  the  defendant,  where,  being  quite  spent,  she  run  between  the 
legs  of  a  labourer  who  was  accidentally  there,  where  one  of  the 
dogs  caught  her,  and  she  was  taken  up  alive  by  the  labourer ; 
from  whom  the  defendant  immediately  afterwards  took  the  hare 
and  killed  her.  Shortly  after  the  plaintiff  came  up  and  claimed 
to  have  the  hare  as  his  own ;  but  the  defendant  refused  to  give  it 
up ;  and  questioned  the  right  of  the  plaintiff  to  be  where  he  then 
was.     The  labourer,  upon  his  examination  at  the  trial,  swore 

labourer  of  the  defendant  ^r  thg  benefit  of  the  hunters, 

that 
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that  when  he  took  the  hare  from  the  dogs  he  did  not  mean  to 
take  it  for  his  own  use,  but  in  aid  of  the  hunters.  The  case  of 
Sutton  V.  Moody  (a),  was  referred  to ;  where  it  was  said  by  Holt, 
C.  J.,  that  "  \i  A.  start  a  hare  in  the  gi'ound  of  B.,  and  hunt 
and  kill  it  there;  the  property  continues  all  the  while  in  B.: 
but  if  A.  start  a  hare  in  the  ground  of  ^.,  and  hunt  it  into  the 
ground  of  C,  and  kill  it  there;  the  property  is  in  ^.,  the  hun- 
ter: but  A.  is  liable  to  an  action  of  trespass  for  hunting  in  the 
grounds  as  well  of  B.  as  of  C."  And  the  learned  judge  thought 
that  this  evidence  sufficiently  established  the  plaintiff's  property 
in  the  hare;  and  the  jury  found  a  verdict  for  the  plaintiflj  with 
405.  damages.  r 

It  was  moved  by  Z>ns,'l§erjt.,  in  the  last  term,  to  set  aside  the 
verdict  and  enter  a  nonsuit,  or  have  a  new  trial,  upon  the  sup- 
position that  there  was  no  evidence  that  the  hare  had  been  in  any 
manner  reduced  into  the  possession  of  the  plaintiff,  before  it  had 
been  taken  from  the  labourer  by  the  defendant;  and  that  the  la- 
bourer was  not  to  be  considered  as  having  taken  it  up  for  either 
of  the  parties :  though  Lord  FMenhorough^  C.  J.  and  Bayley,  J., 
(the  only  judges  then  in  court,)  were  of  opinion  that  if  the 
})laintiff's  hounds  had  killed  or  caught  the  hare,  it  would  have 
given  the  plaintiff  a  property  in  it  when  thus  reduced  into  his 
possession.  And  now,  after  the  report  of  the  facts,  as  above 
stated,  had  been  read ;  and  Jekijll^  in  opposing  the  rule,  had  re- 
ferred to  the  case  of  Sutton  v.  Moody  {h\  confirmed,  in  2  Blac. 
Com.  419. 

Lens,  Serj.  said  that  he  was  not  aware  when  he  moved  the  rule, 
that  the  labourer,  who  was  one  in  the  employ  of  the  defendant, 
had  proved  that  he  had  taken  up  the  hare  in  aid  of  the  hunters, 
but  that  Jie  had  taken  it  up  before  it  had  been  actually  caught 
by  the  dogs,  either  for  his  own  use  or  for  the  defendant,  to  whom, 
as  to  the  owner  of  the  land,  he  had  Immediately  given  it  up. 

Lord  Ellenborough,  C.  J.  I  did  not  understand  at  the  time 
when  the  rule  was  granted,  that  the  plaintiff,  through  the  agency 
.of  his  dogs,  had  reduced  the  hare  into  his  possession:  that  makes 
an  end  of  the  question.  Even  though  the  labourer  had  first  ta- 
ken hold  of  it  before  it  was  actually  caught  by  the  plaintifTs  dogs; 
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yet  it  now  appears  th^it  he  took  it  for  the  benefit  of  the  huntei'&;. 
as  an  afjsociate  of  them;  which  13  the  same  a»if  it  had  been  takent 
by  one  of  tlie  dogs.  If  indeed  he  had  taken  it  up  for  the  defen- 
daiit,  before  it  was  cpught  by  the  dogs,  that  would  have  been  dif- 
ferent;;,or  even  if  hphad  taken  it  as  an  indifferent  person,  in  the 
nature  of  a  stakeholder. 

J^cr  Curiami  Rule  diseharged. 


;  by 
loffi- 


Saturdayt 
June 22d. 

A  pauper  rent- 
ing a  house  in 
the  parish  of 
A.,  where  she 
received  occa- 
sional relief, 
and  having  re- 
lations in  B., 
an  adjoining 
parish,  but  no 
settlement  in 
either;    after 
having  been 
sent  back- 
wards and  for- 
wards from 
one  to  the 
other,  was  at 
last  taken  h\ 
the  parish 
cer  of  J.  into 
B.t  by  which 
she  was  then 
relieved,  and 
threatened  to 
be  sent  to  pri- 
son if  she  re- 
turned again 
into  ji.:  held 
that  her  resi- 
dence in  B. 
under  such 
circumstances 
did  not  pre- 
vent her  re- 
moval from 
thence  by  an 
order  of  jus- 
tices to  her 
place  of  set- 
tlement. 

[  *252  ] 


The  Ya-^g  against  The  Inhabitants  of  Birmingham. 

T>Y  an  order  of  two  ]vi?,\Ace^^  Mary  Hopkins  and  her  children 
-^  were  removed  from  Feckenham^  in  Worcestershire,  to  Bir- 
mingham,.  in  Warwickshire ;  which  order  was  confirmed,  on  ap- 
peal to  the  sessions,  subject  to  the  opinion  of  this  court,  on  the 
following  case. 

The  pauper,. Man/  Hopkins,  was  resident  in  the  parish  oi  Ink- 
b^iTOW,  in  Worcestershire,  and  renting  a  house  there,  and  receiv- 
ing relief  from  that  parish.     Upon  applying,  as  usual,  for  this, 
relief  to  the  officers  of  tbeparjsh,  it  was  refused  her,  and  she  was 
desired  to  go  to  the  officers  of  Feckenham,  an  adjoining  parish  •. 
in  wjhich  some  of  her  husband's  relations  had  resided.     This  she 
did,t  and  was,  by  the  officers  of  Feckenliam,  refused  relief,  and 
sent  back  again  to  Inkherroia.     Upon  her  return ,  to ,  Jnkherrffw, , 
and  again  applying  to  the  officers  of  that  parish  for  relief,  they 
refused  relief,  and  desired  her  *  to  apply  again  to  Feckenham  ;  and 
when  she  expressed  an  unwillingness  to  do  so,  one  of  the  over- 
seers of  Inkbenvw  took  her,  without  any  order  of  removal,  to  the . 
parish  officers  of  Feckenham,  and  told  her  not  to  return  again  to, 
Inkberrffw,     Upon  her  being  thus  brought  to  Feckenham,  the . 
officers  of  that  parish  relieved  the  pauper,  and  at  the  same  time 
threatened  to  send  her  to  prison  if  she  returned  to  Inkberroio. 
The  pauper  however  was  still  desirous  of  returning  to  her  house 
in  Inkberron^,  but  was  prevented  from  so  doing  by  the  threats  of 
the  parish  officers  of  Feckenham.    Under  the  above  circumstances 
she  remained  in  Ffickenham,  where  she  had  previously  no  place 
of  abode,  for  8  or  10  days;  at  tke  end  of  which  time  she  was  re- 
moved, by  an  order  of  two  magistrates,  from  Feckenham  to  Bir- 
mingham.    The  question  was,  whether  the  pauper,  being  in  the 
parish  of  Feckenham  under  the  circumstances  above-mentioned, 

7  was 
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was  liable  to  be  rcmoved  by  an  order  of  two  magistrates  to  the       ISIt.^ 
place  of  her  settlement.  ^^^^  King- 

Peake  and  Puller  were  to  have  argued  in  support  of  the  order       against 

of  seesions;  but  the  court  desired  to  hear  what  could  be  urged!  Thelnhabi- 

'  taots  ot- 

against  it.  Birmingham, 

Clarke-  and  Reader,  contra,  contended  that  the  pauper  was  not 
a- proper  subject  of  the  laws  of  removal  fromFeckenhanif  because 
she  did  not  go  into  that  parish  to  settle  or  inhabit,  but  was  com-- 
pelled  to  be  there  by  a -species  of  duress  of"  the  parish  officers^ 
themselves.  And  they  cited  Rex  v.  St.  James's  m  Bury  St  Ed^ 
irmnds  (a),  where  a  poor  person  detained  in  a  parish  by  an  acci- 
dent where  he  was  relieved  was  held  tp  be  casual  poor,  and  not'  [  253  ] 
removable  by  an  order* 

Lord  Ellenborough,  C.  J.  That  was  a  very  diiFerent  case:' 
but  this  was  the  case  of  a  starving  vagrant  in  which  ever  of  the 
two  parishes  -.  she  was,  who  was  going  backwards  and  forwards 
between  them,  and  would  have  been  starvedif  she  had  not  re- 
ceived temporary  relief  from  one  or  the  other.  She  was  liable 
to  be  removed  from  either.  How  then  can  this  oscillation 
between  the  two  parishes  affect  the  ord6r  of  removal  to  her  pro- 
per parish? 

Per'  Cimanii  '  Orders  confirmed. 

ia)  10  Eastt  25, 


The  King  against  The  Inhabitants  of  Egremont.       ?'''"'ii'* 

*^  June  22a. 

nnWOjusticeSy.  by  their  order,   removed   William   Gainford  In  order  to 

-*-    from  Egremant  to  Cockermouthi  both  in  Cumberland ;  and  P^'^J^"'^  *^"^ 

the  sessions,    on  appeal,    quashed  the   order,    subject   to    the  an  apprentice 

opinion  of  this  court  upon  the  foltowinff  case.  bound  to  a 

^  .     .^  ,  "  111      master  who 

On  tiio  part  of  the  respondents,    it  was  proved   that  the  was  residing 

pauper  had  been  rMtularly  bound  apprentice  to  John  Ranetf,  on  ^"  ^,^^  parislr 

unQCr  3.  ccrtr^ 
the  18th  of  ^^n*M  802,  f6r  7  years,  and  served  with  him  under  ficate  from  a 

the  indentures  of  apprenticeship  for  several  years  iar.E^r^fwo;2i?,  f"^"^*y  ^9"- 

and  of  the  Stat.  S3 
Geo.  3.  c.  54. 
it  is  not  sufficient  for  the  certificated  parish  merely  to  produce  the  certificate,  upon  appeal 
to  the  sessions  from  an-order  of  removal  of  the  apprentice  to  such  parish,  but  they  must  also 
shew  that  such  certificate  had  been  if/tWrf </;  to .  the  pariab  officeia  as  mentioned  in  j.  17.  of 
the  iict,  before  the  service  of  the  apprentice. 
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[  255  ] 


and  served  more  than  40  days  of  the  latter  part  of  his  appren- 
ticeship with  Joseph  Borrowscall^  in  Cockermouth,  with  the  con- 
sent of  his  original  master,  and  resided  with  him  there  for  that 
period.  On  the  part  of  the  appellants,  the  following  certificate 
from  a  friendly  society  was  given  in  evidence,  to  prove  that 
Borro'wscaU  was  then  residing  at  Cockermouth  under  such  certifi- 
cate, and  therefore  that  the  apprentice  could  not  gain  a  settle- 
ment by  serving  him  under  the  indenture.  "  Cockermouth, 
Ajiril  29th,  1807.  We,  the  undersigned,  president  and  stewards 
of  the  Amicable  Society,  held  at  the  Ship,  at  CockermoiUh,  in 
the  county  of  Cumberland,  acting  under  the  sanction  of  the 
legislature,  do  hereby  acknowledge  that  the  bearer,  Joseph 
Borrcisoscall,  senior,  is  a  member  of  the  said  society.  As  wit- 
ness our  hands, 

Joseph  Hodgson,  of  Cockermouth,  tanner,     -     -     President. 
Robert  QtiOT/,  of  ditto,  hatter,  -  -  1  Cf    .     l 

Watson  Hamson,  of  ditto,  taylor,  -  ) 

"Witness,  John  Wallace,  of  do.  clerk  to  the  society." 

And  on  the  said  certificate  was  an  indorsement,  signed  by  a 
justice  of  the  peace  of  the  county,  certifying  the  oath  of  the 
.subscribing  witness  taken  before  him,  that  he  saw  the  persons 
whose  names  were  subscribed  severally  sign  the  certificate ;  and 
verifying  his  own  hand-writing  to  it,  as  such  witness.  And  the 
only  question  was,  whether  the  production  of  the  certificate  was 
sufficient  evidence  under  the  stat.  33  Geo.  3.  c.  54.  without 
proof  of  its  having  been  delivered  to  the  churchwardens  and 
overseers  of  Cockermouth  ? 

Fell  and  G.  Lamb,  in  support  of  the  order  of  sessions,  con- 
tended that  the  evidence  was  sufficient;  for  that  under  tlie 
statute  the  bare  production  of  the  certificate  was  sufficient. 
The  18th  section  of  the  act  provides  that  every  certificate  in 
the  form  thereby  prescribed,  attested  by  the  witness,  and  certi- 
fied by  the  magistrate,  as  this  was  proved  to  be,  "  shall  be 
taken,  deemed,  and  allowed  in  all  courts  whatsoever  as  duly 
and  fully  proved,  and  shall  be  taken  and  received  as  evidence 
without  other  proof  thereof."  But  if  this  were  not  sufficient, 
yet  the  sessions,  under  the  circumstances,  might  presume  that 
it  had  been  delivered,  as  it  was  produced  in  court  by  the  parish 
officers  of  Cockermmtth,  the  appellant  parish. 

Lord  Ellenborough,  C.  J.  To  warrant  them  in  presuming 
any  fact  there  must  be  presumable  mattelVi     The  mere  giving  of 

the 
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the  certificate  by  the  society  to  the  member  is  not  made  suffi-        1811. 
cient  by  the  act  to  protect  his  residence  under  it  in  the  parish,         ~ 
without  a  delivery  of  it  to  the  parish  officers.     The  17th  section        against 
says,  that  no  member  of  the  society  who  shall  come  to  inhabit  in    The  Inhabi- 
any  parish,  and  shall  deliver  to  the  churchwardens  or  overseers  of   eq^jej^ont 
the  poor  of  such  parish  a  certificate,  &c.  shall  be  removable  till 
actually  chargeable.     But  if  it  remain  in  the  pocket  of  the  cer- 
tificated person,  that  is  not  sufficient  to  prevent  a  settlement 
being  gained  under  him.     Here  there  is  an  absence  of  any 
proof  of  its   having  been   delivered  to  the  parish  officers  before 
the  period  when  the  apprentice  served  his  master  in  the  parish 
of  Cockermouthy  and  therefore  an  exclusion  of  any  presumption 
of  the  fact.  i 

Per  Curiam^  Order  of  sessions  quashed.: 

Palely  and  Courtenayy  jun.  were  to  have  opposed  the  order. 


The  King  against  Agar  and  Others.  Saturday 

June  2  2d. 

T  N  a  three  months'  assessment  made  for  the  relief  of  the  poor  The  trustees 

■-  of   the  parish  of  5/.   Martin^    Coneys-Street,    Yorlcy    at  the  of  a  Methodist 

chapel,  receiv- 
rate  of  9d.  per  pound  per  month  annual  rent,  the  defendants  ing  money  an- 

were  thus   rated  :   "  Messrs.  Agar  and  Gibson — Chapel — Rent  "dually  for  the 
201. — one  month   155. — three  months  21.  5s."     Against  which .  pg^yg^  arg  ^^^g. 
assessment  they  appealed,  on  the  grounds  that  the  methodist  able  for  the 
chapel  therein  mentioned  was  not  liable  to  be  rated ;  and  that  ^f  ^.j^g  build^ 
they  (the  trustees)  were  not  liable  to  be  rated  in  respect  of  it,   ing,  though  in 
not  being  the  occupiers  of  it,  nor  having  any  beneficial  or  other  p^gndedlhe^' 
interest  therein  which  was  legally  the  subject  of  a  rate.     The  whole  of  what 
sessions,  however,  confirmed  the  rate,  subject  to  the  opinion  of  ^^^^  received 
the  court  on  these  facts.  disbursements 

In  ISO'l'  the  appellants  purchased  a  piece  of  ground,  upon  fo"^pa"_8'&c. 
which,  by  means  of  voluntary  contributions,  they  erected  the  ants  in  the 
chapel  in  question,  which  was  duly  registered  under  the  tolera-   chapel,  and  in 
tion  act  in  the  consistory  court  of  the  archbishop  of  Yor/c :  salaries  of  the 

and  preachers; 
considering 
that  these  latter  in  effect  were  entitled  to  receive  the  surplus  profit,   after  paying  all  neces- 
sary expenses  of  the  chapel ;  and  therefore  that  the  rate  was  substantially  upon  them,  through 
tlie  medium  of  the  trustees,  who  received  the  profits  in  the  first  instance. 


^s^ 
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The  KiNfO 

Agak 
andOthers. 
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and  by  indentures  of  bargain  and  sale  of  the  4th  otjiine  1-605,' 
duly  enrolled,  the  premises  v^re  shortly  afterwards  conveyed  to 
them,  upon  trust,  that  they  should  let  the  pcv\*s  and  seats  in  the 
chapel,  under  such'  yearly  or  other  payments  as  they  might 
think  fit,  and  upon  other  trusts  as  therein  more  particularly 
Appear  (fit);  (the  deeds  forming  part-  of  the  case.)  The  consi- 
deration money  for  the  purchase  of  the  ground,  and  the  sumy 
expended  in  ^rfecting  the  chapel,  were  raised  partly  by  volun- 
tary donations,-  and  partly  by  sunis^  borrowed  by  the  appellants. 
The  current'  expenses  of  the  trustees  in  supporting  the  chapel' 
during  the  year  1810,  as  appear  by  the  disbursement  aftcr- 
ift«itionedj  were  2i'7Zi  7s;  ^*  and  the  whole  of  the  pew-rentS' 
received  for  that  year  amounted  to  221^.  45.,  which  were  ap- 
plied towards  the  discharge  of  the  following  expenses;  namely. 


To  premium  and  duty  for  one  year's  insurance  of 
the  chapel  from  fire,  ending  25th  December  1810 

To  a  year's  rent  and  taxes  of  two  dwelling-houses 
occupied  by  the  two  methodist  preachers,  ending 
25th  December  1«10 

To  chapel  cleaners  and  candle-snufFers 

To  J.  Pollard' for  painting  the  wood-work  of  the 
chapel'         -  -  -         -        -        -        - 

To  JiHicJc  for  candles  used  in  thie  chapel  during 
the  year'  1810  -  -         -         -         -         - 

To  William  Smith  for  blinds  for  the  chapel  win- 
dows -  -  -  _         -        -        - 

To  JoKn  Cobb  for  bricklayers* 'work'  done  iii  arid 
about  the  chapel  for  1810  -         -         -         - 

To  ii.  Hartley,  and  son  for  glazier^'  work  done  in 
and  about  do.  for  1810  -  _         -         - 

To  Jliomas  Gibson  and  Co.  for  whitesmith's  work 
done  in  and  about  do.  during  .1809  and  1810 


£.  s.    d. 


2     5     0 


70     0 
20  16 


6  18     1 

7  17     6 

4     0     3 

7  18  11 

0  110 

2  11     5 
To 


(fl)  No  reference  was  made  in  the  argument  to  any  other  trust  in  the  deed. 
The  premises  therein  conveyed  were  described  as  "  the  new  erected  edifice 
or  building  intended  to  be  used  for  a'Metliodist  chapel  or  preaching-house, 
with  the  small  yard  in  front  thereof,  and  a  small  new-erected  building  at  the 
south<<ast  comer  of  the  said  chape!,  intended  to  be  used  as  a  vestry  thereto,'* 
sitviutt  ivi  Ne-iu^street,  ifi  the  city  of -2or/f>"  together  with  certain  dwelling-' 
houses,  &C.  adjoining. 
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To  ^ne  year's  quarterage  for  salary  and  board  al-  .1811. 

lowed  to  two  methodist  preachers  for  officiating  in  

the  For/:  chapel  -  .         -         -         .  ^10     0    .0     "^^^^^Jf" 

To  chapel  door-keepers  for  one  year  ending  2SJih  Agak 

Decanber  1810  .,---.-       2     2     0     ^O^^^^ 

To  brushes  for  cleaning  the  chapel,  and  for  turpen- 
tine and  sundries  for  do.  -         -  -         -       2     9     7 

To  George  Priestly  for  candles  for  *he  use  oS  the 

auditors  for  1810      ----^-4  17     8 

To  Thomas  Stodhart  for  half  a  year's  salary  for  con- 
ducting the  singing  in  ihe  chapel,  ending  25th 
December  1810         -        -        -        •        -        ^690 


^247     7     0 


The  point  reserved  by  the  sessions  was  whether  the  appel- 
lants, under  the  above  circumstances,  were  liable  to  contribute 
to  the  relief  of  the  poor,  in  respect  of  the  rents  or  monies  so 
received  for  the  pews,  and  so  applied  as  above  stated. 

Park  and  Richardson,  in  support  of  the  rate,  said,  that  the 
case  of  Robson  v.  flt/de  (a)  having  decided  that  a  building 
leased  as  a  chapel^  of  which  profit  was  made  by  letting  the 
pews,  was  rateable,  left  no  question  to  be  discussed  in  this  case, 
since  it  was  clear  thaf  some  profit  was  made  of  the  building  by 
these  trustees  j  (and  thjs  court  will  not  enquire  into  the  quan- 
tum;) however  they  might  think  proper  to  appropriate  it  in 
providing  dwelling-houses  and  salaries  for  the  preachers  who 
officiated  in  it,  or  wages  to  the  attendants  and  others  employed 
there.  [Lord  Ellenborough,  C.  J.  The  application  of  the  [  259  ] 
money  received  may  be  very  proper ;  but  the  receipt  of  it  by 
the  trustees  for  the  rent  of  the  pews  i^  rateable.]  They  said 
that  the  only  question  made  in  the  case  of  St,  Luke's  Hospi- 
tal (b),  and  others  of  the  like  description,  Was  whether  any 
person  could  be  fo^nd  who  stood  in  the  situation  of  an  occu- 
pier, in  contemplation  of  law,  oi)  whom  the  rate  could  be  im- 
posed: but  it  nevef  was  doubted  that,  if  the  property  itself 
produced  prp^it,  and  inhere  were  a  legal  occupier,  he  was  rate- 

{a)  Cald.  310. 

ib)  2  Burr.  1053.,  and  1  Blac.  Rep.  249.  j  and  ?ide  the  case  oiSU  Bartho- 
lomew's Hospital,  4  Burr.  2435. 

able 
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1811.        able  in  respect  of  it;  though  he  did  not  receive  the  profit  fbf 
~~~         his  own  benefit.     In   The  King  v.  Parrot  (a),  the  lessee  of  a 
agaimt       coal-mine,  which  was  in  itself  productive,  was  held  liable  to  be 
Agar        rated;  though  the  lessee  himself,    after  paying  the  owners  a 
^"         ^^'    certain  share  of  the  profits,  which  he  had  contracted  to  pay 
them,  lost  instead  of  gaining  money  by  it.     In  looking  over 
the  charges  in  this  case,  they  laid  stress  principally  on  the 
items  of  70/.  for  rent  and  taxes  of  dwelling-houses,  and  110/. 
for  salaries  and  board  of  the  two  preachers,  as  profits  clearly 
taxable,  besides  other  minor  charges.     If,  say  they,  the  rector 
of  a  parish  paid  persons  for  cleaning  his  church,  or,  chusing  to 
preach  at  night,  provided  candles  for  it,  he  would  not  be  permitted 
to  set  off  those  deductions,  in  estimating  the  amount  of  the 
rate  upon  his  rectory.      If  the  profits  received  had  been  1000/., 
the  trustees  might  equally  have  absorbed  the  whole,  by  increas- 
ing the  salaries  and  accommodations  of  the  preachers.     So  with 
respect  to  the  items  for  repairs  and  improvements,  as  a  dwel- 
ling-house would  not  be  the  less  rateable  in  the  year  when 
[  260  ]      charges  of  that  description  were  incurred,  though  perhaps  to  a 
larger  amount  than  the  rent  in  the  same  year ;  so  neither  can 
they  be  set  up  against  the  rate  upon  a  chapel. 
*  lihe  Attorney-General,  Gar70W,  Walton,  Holroyd,  and  Scarlett, 

opposed  the  rate,  and  denied  that  this  was  like  the  case  of  per- 
sons holding  preferment  in  the  established  church,  whose  incomes 
arose  out  of  permanent  funds,  and  would  be  the  same,  however 
appropriated,  after  they  were  raised ;  but  here  no  profit  at  all 
could  be  raised  out  of  the  chapel,  except  for  the  personal  exer- 
tions of  the  preachers ;  and  therefore  whatever  was  reasonable 
to  be  allowed  for  this  purpose,  and  without  which  proper  preach- 
ers could  not  be  obtained,  was  a  necessary  deduction  from  those 
profits.  Even  land  is  not  to  be  rated  for  the  gross  value  of  its 
productions,  without  deducting  the  necessary  expenses  of  seed 
and  cultivation  by  which  it  is  rendered  productive.  So  here  the 
building  itself  could  produce  nothing  without  the  preachers. 
[Lord  Ellenborough,  C.  J.  If  it  were  used  for  any  ordinary  or 
secular  purpose,  it  would  still  be  rateable  for  its  annual  value  as 
a  building ;  but  as  a  chapel,  the  trustees  make  a  profit  of  it ;  for 
they  get  a  profit  for  the  preachers,  otherwise  they  would  be 
obliged,  if  they  engaged  them  at  all,  to  pay  them  out  of  some 

(fl)  5  Term  Rep.  593. 

other 
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other  fund  whicli  would  be  rateable.]  They  put  the  case  (pro-  1811. 
testing)  however,  against  any  profane  inference,)  of  a  theatre: 
where  if  the  necessary  disbursements,  including  the  reasonable  agaimt 
salaries  of  the  actors,  exceeded  the  money  received  at  the  door,  j^^^jf 
the  proprietor  could  not  be  rated  for  it.  If  the  building  were 
used  for  the  erection  of  a  steam  engine,  the  expense  of  the  fuel 
must  first  be  deducted.  [Lord  Ellenborough,  C.  J.  We  cannot 
take  the  account  of  the  quantum  of  profit,  or  the  reasonableness  [  261  ] 
of  the  charges ;  that  is  for  the  sessions  to  consider :  we  can  only 
consider  whether  the  building  produces  profit ;  and  that  it  is 
found  to  do.  There  may  be  often  great  difficulties  in  ascertain- 
ing the  true  quantum  of  profit,  as  in  the  case  of  rating  stock 
in  trade.  Baylci/,  J.  The  trustees,  by  reason  of  the  accommo- 
dation of  the  building,  make  of  it  more  profit  than  if  their  preach- 
ers preached  in  the  open  air.]  If  the  owner  of  a  field  took 
money  from  persons  who  came  to  hear  a  person  preach  there, 
and  gave  all  the  money  which  he  took  to  the  preacher,  he  could 
not  be  liable  to  be  rated  for  such  extra  profit  made  of  that  use  of 
the  field.  Suppose  a  building  appropriated  to  religious  worship, 
without  any  profit  made  of  the  pews,  and  without  the  expense  of 
a  preacher,  but  merely  for  prayer,  and  that  the:  common  ex- 
penses were  defrayed  by  voluntary  subscription  ;  there  could  be 
no  ground  for  rating  any  persons  in  respect  of  it :  how  then  does 
it  alter  the  case,  that  each  person  increases  his  subscription  for 
the  pui'pose  of  getting  a  preacher  ?  [Bat/let/,  J.  Suppose  they 
had  rented  the  building,  must  they  not  have  been  rated  for  it  ?] 
That  would  have  been  a  different  case ;  for  it  would  have  shewn 
a  tenantable  value  of  the  building,  independent  of  the  subsequent 
application  of  it:  but  here  all  the  value  arises  from  the  use  of  the 
building ;  and  the  legal  owners  who  are  rated  enjoy  no  surplus 
value  from  it,  as  the  landlord  in  that  case  would  do  who  let  it  at 
a  rent.  The  same  answer  applies  to  the  case  of  Robson  v.  Hi/de 
(a)  :  there  was  a  clear  profit  to  the  occupier  over  and  above  the 
necessary  expenses.  And  it  is  not  pretended,  if  any  allowance  [  262  ] 
maybe  made  for  the  expense  of  the  preachers,  that  the  allowance 
here  made  was  immoderate.  [Lord  Elleiiborough^  C.  J.  There 
is  a  further  item,  I  observe,  of  5l.  for  half  a  year's  salary  for  con- 
ducting the  singing  in  the  chapel :  I  do  not  say  that  is  improper ; 
but  how  can  that  be  necessary?  Nor  indeed  do  I  find  any  thing 
stated  in  the  case  oi  necessary  expenses,  but  only  of  the  current  ex- 
penses.]    Those  expenses  absorb  the  wholq  receipts,  leaving  no 

(«)  Cald.  310.        .  surplus 
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1841.       -amj^m^o  the  logal  owners.     This  i«bn  entire  dedication  of  the 
.  ijuilding  to  religious  [purposes,  as  it  was  in  Waldo's  case  (a)  to 

against  tJiaritable  purposes,  who  was  held  not  to  be  rateable  in  that  re- 
AoAii  spect ;  though  the  house  which  he  provided  for  the  purpose  of 
educating  and  maintaining  the  poor  children  had  been  before 
irated  to  die  poor;  and  the  poor  .children  were  as  his  servants  or 
^uestS)  and  might  have  been  turned  out  by  him  at  any  time ;  so 
(that  he  was  as  much  an  occupier  as  these  trustees  are.  In  rat- 
ing property  of  every  description,  some  allowances  must  always  be 
made,  and  especially  for  the  expenses  necessary  for  the  production 
•of  the  profit.  [Lord  EUenborougfi^  C.  J.  No  doubt  the  fair 
Bverage  flenses  ought  lo  be  allowed  in  estimating  the  quantum 
of  the  rate,  but  not  aniy  extraordinary  expenditure  which  might 
happen  to  make  the  property  unprofitable  in  a  particular  year : 
for  where  it  is  the  subject  of  annual  value,  the  money  so  laid  out 
in  one  year  will  produce  prc^  in  the  subsequent  years.  The 
mode  of  estimating  the  quantum  of  profit  may  be  attended  with 
difiiculty.  It  may  be  asked  what  profit  was  received  in  the  case 
oi  CatJwtine  HaU  (6),  where  the  master  sand  fellows  had  pulled 
down  several  houses,  and  converted  the  sites  of  them  into  an  area 
[  263  ]  for  ornament :  it  may  be  said  that  they  had  it  in  pleasure.  But 
shew  some  case  where  property,  profitable  in  its  nature,  as  land 
and  houses,  has  been  held  not  to  be  rateable,  except  where  a 
profitable  occupation  of  it  was  negatived :  and  then  shew  that 
there  is  any  thing  in  this  case  which  negatives  the  receipt  of  pro- 
fit. Where  property  is  in  its  own  nature  productive  of  profit,  it 
mast  be  expressly  stated  to  us  that  no  profit  is  derived  from  it, 
before  we  can  say  it  is  not  rateable.]  To  make  a  rateable  profit, 
there  must  he  a  surplus  beyond  what  is  necessary  to  procure  the 
gross  proceeds:  but  the  trustees  had  no  such  surplus  profit ;  they 
therefore  <csnnot  be  rated,  however  the  preachers  might  be  rate- 
able for  their  personal  ability  in  respect  of  their  salaries. 

Lord  Ellenbohoxjgh,  C  J.  The  question  is  whether  the 
trustees  are  rateable?  In  what  situation  do  they  stand  to  the 
property  ?  In  ISO^  they  purchased  the  ground  on  which  they 
afterwards  erected  the  diapel :  they  are  tiierefore  the  owners  of  the 
property.  If  they  had  gratuitously  admitted  persons  into  their 
chapel,  and  provided  preachers  for  the  congregation,  without  re- 
ceiving any  thing,  they  would  have  come  within  the  case  of 

(«)  Cal4.  356.  (i)  fo*  T.  GarAmr,  Cowp.  T8. 
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The  King  v.  Woodward  atid  Others  («)  ;  but  observe  the  differ-        1811. 
ence  between  the  two  cases :  there  it  was  found  that  the  trustees 
did  not  receive  any  rent,  or  other  pecuniary  advantages,  for  the        airainst 
use  of  the  seats  in  the  quakers'  meeting-house:  here  it  is  stated         Agar 
that  the  trustees  do  receive  rent  for  the  seats.     What  similitude    ^"         ^^®' 
then  does  this  bear  to  Waldo's  case,  who  gratuitously  devoted  his 
property  to  the  education  and  maintenance  of  paupers,  but  de- 
rived no  profit  to  himself?     Here  profit  is  made  of  the  property      [  264«  ] 
to  the  full  by  the  trustees  who  let  out  the  seats,  and  receive  pecu- 
niary advantage  from  the  use   of  them.     And,  admitting  that 
there  must  be  some  expenses  incurred  in  producing  the  profit, 
it  depends  upon  circumstances,  and  the  mode  of  administering 
the  fund,  what  the  profit  shall  be.    If  it  were  absolutely  necessary 
that  all  the  sums  stated  in  the  account  of  expenses  should  be 
expended,  it  should  have  been  expressly  found  in  the  case  that 
they  were  all  necessarily  expended  in  the  carrying  on  the  business 
of  the  chapel.     The  trustees  may  go  on  increasing  their  expen- 
diture in  this  manner^'as  their  profits  increase.     I  admit  that  it  is  , 
not  found  that  any  of  the  items  were  fraudulently  swelled  for  the 
purpose  of  this  question :  but  it  is  not  enough  in  these  cases  to 
shew  that  the  expenses  laid  out  in  any  particular  year  absorbed 
the  profits  of  that  year ;  for  the  benefit  of  such  expenses  may  be 
derived  in  future  years,  as  is  often  the  case  with  improvements  of 
farms.     If  valuable  land  in  the  neighbourhood  of  a  town  be  co- 
vered with  buildings  in  one  year,  the  expenses  of  that  year  would 
probably  greatly  exceed  its  profits  ;  but  the  land  would  not  cease 
to  be  valuable  and  rateable  on  that  account.  Whether  these  which 
are  stated  were  necessary  expenses  or  not,  1  cannot  take  upon  me 
to  say  from  the  case ;  but  it  should  at  least  have  been  fomid  that 
they  were  all  necessary  to  produce  the  render  of  the  rent  received. 
This  is  not  like  the  eases  where  persons  have  been  held  not  to  be 
rateable  for  property,  as  not  being  in  the  occupation  of  it ;  for 
these  appellants  are  the  original  proprietors  of  the  land,  on  which 
they  have  erected  a  chapel  by  voluntary  subscription,  under  no 
restriction  as  to  the  profits  to  be  derived  from  it,  and  in  the  actual 
receipt  of  rents,  which  they  have  applied  in  the  manner  stated. 

Grose,  J.     The  first  question  is,  whether  there  is  any  thing      [  265  ] 
rateable  in  this  case ;  and  here  there  is  clearly  rateable  property  ; 
for  there  is  land,  and  a  building  which  produces  profit.     But  it 

{a),  5  Term  Rep.  79. 
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is  said  that  it  does  not  produce  profit  sufficient  to  warrant  a  rale 
on  tiiese  defendants  in  respect  of  it.  But  that  depends  upon  the 
manner  in  which  they  chuse  to  apply  the  proceeds.  It  does  in 
fact  produce  profit;  and  they  dispose  of  it  as  they  please  after- 
wards. How  then  does  this  differ  from  the  case  of  other  build- 
ings which  produce  profit  ?  If  this  be  not  rateable,  on  account 
of  the  subsequent  application  of  the  profits  by  the  trustees  to  the 
benefit  of  others,  why  should  any  estate  which  a  man  holds  in 
trust  be  rateable?  Then,  2dly,  the  trustees  who  receive  the  pro- 
fits are  the  occupiers  of  the  property,  and  therefbre  they  are 
liable  to  be  rated  for  it. 

Le  Blanc,  J.  The  subject-matter  of  this  rate  is  within  the 
«tat.  43  Eliz.  c.  2.,  which  directs  the  occupiers  of  lands  and 
houses  to  be  rated.  These  appellants  purchased  the  land,  and 
erected  a  building  on  it  to  be  used  as  a  chapel>  and  now  let  out 
the  seats,  and  receive  the  rents  for  them :  they  are  therefore  the 
occupiers  of  the  building.  Then  the  only  question  is  whether 
they  are  liable  to  be  rated  for  it,  on  the  ground  that  it  is  notTalu- 
able  property?  It  is  let  out  at  an  annual  rent :  but  it  is  ob- 
jected that  though  they  receive  profit  in  the  first  instance,  yet 
they  afterwards  dispose  of  the  whole  in  the  establishment,  in  pay- 
ing the  salaries  of  the  ministers,  and  in  defraying  other  expenses 
of  attendants  and  repairs.  I  agree  that  this  is  in  substance  a 
rate  on  the  ministers ;  for  if  they  had  let  out  the  pews  and  re- 
ceived the  rents,  they  would  only  have  received  the  surplus  profit, 
after  payment  of  all  the  necessary  expenses  of  the  chapel :  but 
the  pews  are  let  out  by  those  who  are  in  effect  the  trustees  for 
the  ministers;  for  they  pay  over  to  them  so  much  as  remains  after 
defraying  the  expenses.  The  trustees  therefore  must  be  consi- 
dered as  the  occupiers,  because  the  property  is  in  them,  and  they 
let  out  the  pews ;  and  they  are  therefore  rateable  for  the  profits  in 
the  same  manner  as  the  ministers  themselves  would  be,  if  these 
latter  let  out  the  pews. 

Bayley,  J.  The  property  itself  is  rateable,  and  the  trustees 
are  the  proper  persons  to  be  rated  for  it.  It  is  a  house,  and  the 
statute  of  Eliz.  says  that  the  occupiers  of  houses  are  rateable.  It 
produces  profit ;  for  certain  sums  are  annually  paid  into  the  hands 
of  the  persons  rated  by  those  who  rent  the  pews.  Then  it  is  ob- 
jected that  part  of  the  money  so  received,  which  is  applied  to  the 
salaries  of  the  preachers,  is  referable  to  them,  and  not  to  the  house, 
and  that  if  there  were  no  preachers  there  would  be  no  pew-rents 
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received.  I  agree  that  the  money  so  received  is  partly  refera- 
ble to  the  preachers,  but  a  part  is  also  referable  to  the  house  itself, 
in  respect  to  the  superior  accommodation  afforded  by  it  to  those 
who  attend  the  preachers ;  for  such  large  sums  would  not  be  paid 
to  hear  them  in  the  open  air.  This  then  is  not  like  Woodward's 
case;  nor  hke  the  case  of  Mr.  Waldo,  who  dedicated  his  pro- 
perty to  the  charitable  purpose  of  educating  and  maintaining 
poor  children  ;  for  there  was  no  profit  made  of  the  meeting- 
house in  the  one  case,  or  of  the  property  dedicated  to  the  charity 
children  in  the  other:  but  here  a  profit  was  made  of  the  property. 
And  there  is  no  hardship  in  saying  that  the  trustees  shall  pay  the 
rate ;  for  they  will  stop  in  transitu  so  much  as  they  pay  for  this 
purpose;  and  the  ministers  are  not  the  proper  persons  on  whom 
to  impose  the  rate  on  the  building,  in  respect  of  their  salaries. 
The  trustees  are  not  under  any  obligation  to  make  the  payments 
to  the  extent  stated  :  they  have  paid  the  money  in  fact ;  but  they 
were  under  no  obligation  to  do  so  at  all  events.  This  therefore 
being  property,  which  in  its  nature  is  rateable,  and  profit  being 
in  fact  made  of  it,  and  that  profit  passing,  in  the  first  instance, 
through  the  hands  of  the  trustees,  I  see  no  doubt  but  that  they 
are  rateable  for  it. 

Order  and  Rate  confirmed. 
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Saturdai/f 

The  King  against  Chandler.  J""^  22d. 

.     .  C  *268  ] 

'T^HIS  was  a  conviction  of  the  defendant  by  two  justices  of  the  Ti^e  gtat. 

peace  for  Middlesex,  in  one  mitigated  penalty  of  100/.,  for  12  Car.  2. 
having  in  his  custody  and  possession  a  private  *  still,  contrary  to  the  n-'ivbg  sum-' 

Stat,  mary  jurisdic- 
tion m  offences 
against  the  excise,  committed  within  the  limits  of  the  chief  office  of  excise  in  London,  to  the 
chief  commissioners,  &c.  and  "  within  all  or  any  otlier  the  counties,  cities,  &c.  within  this 
kingdom  &c.  to  two  or  more  justices  of  the  peace  residing  near  to  the  place  where  such 
offence  shall  be  committed,"  must  be  understood  to  be  confined  to  justices  of  the  peace  ofthe 
county,  &c.  wherein  the  offence  was  committed :  and  therefore  if  a  defendant  be  convicted 
by  two  resident  justices  of  the  peace  upon  the  stat.  19  G.  3.  c.  50.  s.  2.  for  having  in  his  cus- 
tody and  possession  a  private  and  concealed  still  for  illicit  distillation  ;  and  the  evidence  only 
shew  that  his  house  was  in  the  county,  and  that  the  still  was  found  concealed  in  the  garden  of 
the  said  house  ;  such  garden  not  appearing  to  be  in  the  same  county ;   the  conviction  is  bad. 

2dly,  The  leaving  <with  a  luoman  at  the  defendant's  house,  whom  the  witness  believed  to  be 
a  menial  servant  of  the  defendant,  a  co^y  of  tlie  summons  to  appear  and  answer  to  the 
offence  charged,  (to  which  woman  the  original  was  also  shewn,)  is  a  sufficient  summons  with- 
in the  Stat.  32  G.  2.  c.  17. 


O  2 
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1811.        »tat.  19  Geo.  3.  c.  50  (a).  The  conviction  {b)  set  out  that  on  the 
-  13th  o^  April  1811,  at  Tottenham^  hi  the  county  oi  Middlesex, 

against  ^'  ^'^  collector  vf  excise,  exhibited  before  E.  R.  M.  and  2\  JR., 
Chandler,  two  justices  of  the  peace  foi-  the  said  county,  residing  near  to  the 
flace  where  the  offence  after-mentioned  was  committed,  a  com- 
plaint and  information,  &c.  that  within  three  months  last  past, 
viz.  on  the  28th  of  March  last,  at  the  parish  of  Edmoiitoji,  in  the 
said  county,  one  T.  A.,  being  then  and  there  an  officer  of  excise, 
did  then  and  there  discover  and  find,  in  the  custody  and  posses- 
sion of  the  defendant,  certain  "private  and  concealed  vessels  for 
the  making,  preparing,  and  keeping  low-wines,  spirits,  and 
other  materials  preparing  for  distillation,  &c.,  to  wit,  one  pri- 
vate and  concealed  still,  one  private  and  concealed  head,  six 
private  and  concealed  wash-backs,  &c.  contrary  to  the  form  of 
the  statute,  &c.  And  that  the  defendant,  being  the  person  in 
whose  custody  and  possession  the  said  private  and  concealed 
still  was  so  discovered  and  found  as  aforesaid,  forfeited,  Jbr  the 
said  private  and  concealed  still,  200/.,  by  virtue  of  the  statute, 
&c.;  whereupon  the  informant  prayed  the  judgment  of  the  jus- 
tices, and  to  have  a  moiety  of  the  penalty  :  and  then  he  prayed 
the  justices  that  the  defendant  might  be  summoned  to  answer. 
Whereupon  the  justices,  on  the  said  13th  o^  April  1811,  at  Tot- 
tenham, in  the  county  of  Middlesex,  issued  their  summons  to  the 
defendant,  requiring  him  to  appear  before  them  there  on  the 
17th  o^  Api'il,  and  authorized  any  officer  to  serve  the  summons. 
The  conviction  then  proceeded  to  state,  that  at  the  day  and  place 
[  269  ]  appointed  the  informant  appeared,  but  the  defendant  made  de- 
fault. 
(fl)  And  see  23  G.  3.  r.  70. 

{b)  Such  parts  only  are  particularly  stated,  upon  which  objections  were 
taken. 

sdly,  The  information  charging  the  defendant  with  having  in  his  custody  and  possession 
certain  private  and  concealed  vessels  for  distillation,  to  wit,  one  still,  &c.  one  head,  &c. ;  (for 
each  of  which  the  offender  is  liable  to  a  separate  penalty;)  and  then  alleging  that  he  forfeited 
for  the  said  still  one  penalty  ;  and  the  justices,  after  proof  of  the  several  offences  stated  in  the 
first  part  of  the  information  under  the  videlicet,  convicting  the  defendant  in  die  single  penalty 
prayed  for  ^^for  his  said  offence  mentioned  in  the  said  information i^'  such  conviction  was 
holden  to  be  sufficiently  certain  and  good. 

4thly,  The  information,  appearing  to  be  laid  more  than  ten  days  after  the  offence  charged 
and  proved  to  be  committed,  is  sufficient  upon  the  stat.  19  G.  3.  c.  50.  s.  2.;  without  nega- 
tiving that  the  owner  had,  within  ten  days  after  the  seizure,  claimed  the  vessels  seized. 

Stnly,  Quaere  how  for  evidence  that  the  still  was  found  concealed  in  the  garden  of  the  de- 
fendant's house,  apparently  just  worked  off;  but  without  proof  that  the  defendant  himself  wa« 
in  or  near  his  house  at  the  time ;  would  warrant  a  conviction  of  hira  as  having  such  illicit  and 
concealed  still  in  his  custody  and  possession. 
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fault.  Thereupon  C.  S.,  an  officer  of  excise,  (in  proof  of  the 
summons)  deposed  that  the  defendant  was  not  at  home,  that  he 
left  a  copy  of  the  said  summons  w'th  a  iwman  called  Sarali  Wood-  *  against' 
ward,  ai  the  defendants  said  house  at  Edmonton,  whom  the  wit-  Chandler. 
ness  believed  to  have  been  then  a  menial  servant  of  the  defend- 
ant; and  at  the  same  time  shev/ed  to  her  the  original  summons. 
Thereupon  the  justices  proceeded  to  examine  th,e  matters  of  the 
information,  and  set  out  the  evidence  of  an  excise  officer,  that 
on  the  28th  of  March  last  he  went,  in  company  with  certain  as- 
sistants, to  the  defendant's  house  at  Edmonton^  in  the  county  of 
Middlesex,  to  search  the  same,  by  virtue  of  a  magistrate's  war- 
rant ;  that  he  found,  under  a  pig-stye,  in  the  garden  of  the  said 
house,  a  private  still,  complete,  just  worked  off,  a  worm-tub  and 
worm,  and  six  wash-backs,  &c.  containing  150  gallons  of  wash, 
&c.  That  the  witness  seized  the  whole,  and  worked  off  the 
wash,  &c.  on  the  premises,  and  produced  33  gallons  of  spirits, 
and  took  the  whole  away.  Another  witness  negatived  the  entry 
by  the  defendant  of  any  still,  or  of  any  premises  for  distilling, 
at  Edmonton.  On  this  evidence  the  justices  proceeded  to  convict 
the  defendant,  and  to  adjudge  that  ^^for  his  said  offence  men- 
tioned in  the  said  infoi-mation  he  has  forfeited  200/. ;"  which,  by 
virtue  of  the  statutes,  they  mitigated  to  100/. 

The  objections  taken  to  this  conviction  by  Lawes  were  these : 
1st.  That  the  defendant  was  not  properly  summoned,  inasmuch 
as  he  was  only  served  with  a  copi/  of  the  summons  instead  of  the 
original.  And  that  the  statute  32  Geo.  2.  c.  17.,  which  pro- 
vides that  a  summons  left  at  the  party's  house,  &c.  shall  be  [  270  ] 
deemed  good  service;  recognizing  as  it  does  the  necessity  of  per- 
sonal service  at  common  law  in  these  cases,  and  substituting  the 
leaving  such  summ.ons  at  the  party's  house  ;  only  authorizes  the 
leaving  of  the  original  summons,  and  not  a  coj)^/  of  it,  as  good 
service. 

Lord  Ellenborough,  C.  J.  "Where  notices  are  delivered  to 
a  party,  or  left  at  his  house  or  usual  place  of  residence,  it  is  the 
constant  practice  to  deliver  or  leave  a  copj/ :  and  this  act  only 
substitutes  the  leaving  of  that  which  would  otherwise  have  been 
personally  delivered  to  the  party.  The  whole  purpose  of  the 
act  is  answered  by  this. 

2d  Objection.  It  is  not  shewn  that  the  copy  was  either  left 
at  the  defendant's  house,  or  With  his  menial  servant;  but  only  ^, 

that  "^1^ 
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loll.       that  it  was  left  loith  a  taoman  at  his  house,  whom  the  witness  be- 
The  King     ^^^^^  to  ^^  l^is  menial  servant. 
against  Lord  Ellenbouough,  C.  J.     Where  a  notice  is  stated  to  be 

Chandler,  igj-^  ^.jj.|j  ^  servant,  it  must  for  the  most  part  be  a  matter  of  be- 
lief, and  not  of  certain  knowledge,  that  the  person  was  the  ser- 
vant of  the  party.  The  witness  cannot  be  supposed  to  be  present 
at  the  time  of  the  contract  of  service ;  but  here  he  found  a  per- 
son in  the  house,  apparently  residing  there  as  a  menial  servant ; 
and  that  was  enough  for  his  belief  that  she  was  so. 

3d  Objection.  The  information  charges  the  defendant  with  hav- 
[  271  ]  lug  in  his  custody  and  possession  several  private  and  concealed  ves- 
sels used  in  distillation ;  (and  so  is  the  proof,)  for  which  he  was 
liable  to  forfeit  so  many  distinct  penalties  of  200/. ;  but  only  one 
penalty  is  claimed  by  arid  adjudged  to  the  informer.  The  con- 
viction should  have  been  commensurate  with  the  charge  and  the 
proof,  and  being  for  too  little  is  as  faulty  as  if  it  had  been  for  too 
much.  In  Rex  v.  Solomons  (a),  where  two  distinct  offences  were 
charged  in  the  information,  a  conviction  for  the  said  offence  was 
held  bad. 

Le  Blanc,  J.  There  the  penalty  was  claimed  for  the  said 
offence;  and  two  having  been  before  charged,  it  was  uncertain  to 
which  of  them  the  penalty  was  referable:  but  here  the  informa- 
tion specifies  for  what  paiticular  offence  the  single  penalty  is 
claimed,  namely,  for  having  in  his  custody  and  possession  the 
said  private  and  concealed  still,  which  is  one  of  the  vessels  be- 
fore mentioned. 

Bayley,  J.  It  could  not  be  told  in  Solomon*s  case  in  respect 
of  which  of  the  two  offences  charged  the  penalty  was  adjudged  : 
here  it  is  certain. 

Lord  Ellenborough,  C.  J.  Here  it  is  distinctly  stated  and 
found  that  he  kept  a  still,  and  he  is  convicted  of  that  distinct 
offence.  Other  matters  indeed  are  charged ;  but  there  is  no  un- 
certainty here,  as  there  was  in  that  case,  upon  what  the  con- 
demnation was  founded.  Here  the  conviction  is  neither  for  too 
little,  nor  for  too  much ;  but  for  just  enough, 
[  272  ]  4th  Objection.     The  penalty  is  given  by  the  stat.  19  Geo.  3. 

c.  50.  s.  2.,  which  is  only  in  case  the  true  owner  shall  not  claim 
the  vessel  seized  within  ten  days ;  such  claim  therefore  ought  to 
have  been   negatived   before   the  penalty  can  attach   upon  a 

(rt)  1  Term  Rep.  249. 
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person  of  the  defendant's  description  :  it  over-rides  the  whole 
clause. 

Lord  Ellenborough,  C.  J.  The  claim  merely  relates  to 
the  forfeiture  of  the  vessel;  but  after  the  10  days  passing  with- 
out any  such  claim,  there  is  nothing  to  prevent  the  informer 
from  proceeding  for  the  penalty  against  the  person  in  whose  cus- 
tody and  possession  it  is  so  found.  Here  the  seizure  was  made 
on  the  28th  of  March,  and  the  information  was  not  exhibited 
till  the  13th  of  ^pnV. 

5th  Objection.  The  evidence  does  not  support  the  charge 
that  the  still  was  found  in  the  custody  and  possession  of  the  de- 
fendant; it  is  only  proved  to  have  been  found  in  the  ga7-den  of 
his  house :  it  might  have  been  put  there  by  some  other  person : 
it  is  not  even  stated  that  the  garden  was  in  the  defendant's  pos- 
session. He  referred  to  what  was  said  in  Rex  v.  Abbot  (a),  that 
where  goods  are  found  in  the  party's  house,  his  knowledge  shall 
be  presumed  ;  but  not  where  they  are  found  in  his  grounds. 

Grose,  J.  It  is  found  concealed  in  the  garden  of  his  house, 
with  the  appearance  of  having  been  recently  worked :  was  not 
this  evidence  sufficient  for  the  magistrates,  who  in  these  cases 
are  put  in  the  place  of  a  jury,  to  find  the  fact,  that  it  was  in  the 
defendant's  custody  and  possession  ? 

6th  Objection.  It  does  not  appear  that  the  garden  where  it 
was  found  is  in  the  county  of  Middlesex,  within  the  jurisdiction 
of  the  convicting  magistrates ;  it  is  only  proved  that  the  de- 
fendant's house  is  within  the  county.  And  he  cited  Bex  v, 
Hazell  {h). 

Dumpier,  contra,  was  called  upon  by  the  court  to  answer  the 
two  last  objections,  particularly  the  6th,  which  they  said  was  the 
material  objection.  As  to  the  5th,  he  argued  that  it  was  suffi- 
cient if  there  were  any  evidence  from  whence  the  justices  might 
draw  the  conclusion  that  they  had  done;  as  in  Rex  v.  Smith  (c): 
and  here  there  was  ample  evidence  to  warrant  it ;  for  not  only 
was  the  still  found  in  the  defendant's  garden  close  to  his  dwel- 
ling-house, but  it  was  then  recently  worked  off.  \^Le  Blanc,  J, 
observed,  that  it  was  not  stated  that  the  defendant  was  either  in 
the  house  or  near  the  spot  at  the  time.J  As  to  the  last  objec- 
tion ;  if  the  garden  may  not  be  taken  to  be  included  in  the  de- 


1811. 

The  Kino 

against 
Chandler. 


[  273  ] 


(a)  Dougl.  353.    This  was  said  arguendo.        (-&)  13  East,  139. 
(c)  8  Term  Rep.  588. ;    and  sec  Rex  v.  Crisp.  7  East,  389. 

scriplion 
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Middlesex ;  at  any  rate,  it  is  not  necessary  that  it  should  so  ap- 
pear to  be;  for  by  the  act  of  the   12  Car.  2.  c.  24.  s.  4-5.{a), 


The  King 

agaimt 
Chandler,    giving  jurisdiction  to  country  magistrates  to  convict  offenders 

against  the  excise,  it  is  enough  that  they  reside  near  to  the  place 
where  the  offence  was  committed,  as  these  justices  are  stated  to 
have  done. 
[  274  ]  Lord  Ellenborough,   C.  J.    It  does  not  follow  that  the 

garden  is  in  the  county  of  Middlesex,  because  the  house  is 
stated-  to  be  there ;  the  house  may  be  in  one  county,  and  the 
garden  in  another:  it  does  not  therefore  appear  that  the  offence 
was  committed  within  the  jurisdiction  of  the  convicting  magis- 
trates. For  the  statute  of  Car.  2.,  giving  jurisdiction  to  jus- 
tices of  the  peace  residing  near  the  place  where  the  offence  was 
committed,  must  be  taken  to  mean  justices  of  the  peace  of  the 
same  county  where  the  offence  was  committed  residing  near  the 
place. 

Per  Ctu'iam,  for  this  last  objection, 

Conviction  quashed. 


(«)  By  that  clause  **  all  such  forfeitures  and  offences  made  and  committed 
within  the  immediate  limits  of  the  chief  office  (excise)  in  London  shall  be 
heard,  adjudged,  and  determined  by  the  chief  commissioners  and  governors 
of  excise,  &c, ;  aqd  all  such  forfeitures  and  offences  made  and  committed 
within  all  or  any  other  the  counties,  cities,  towns  or  places  within  this  king- 
dom, or  dominions  thereof,  shall  be  heard  and  determined  by  any  two  or 
nioie  of  the  justices  of  the  peace  residing  near  to  the  place  ivhere  such  forfeit  f 
ures  shall  be  made  or  offence  committed." 


Saturdai/t 
June 22d, 


How  and  Another,  Executors  of  Nicholls,  against 

Hall. 


In  trover  for  a  HpHE  plaintiffs  declared  in  trover  for  several  bonds  and  deeds 
,""^!j?  ■*-    stated  to  be  in  force,    amongst  others,  for  a  bond,    de- 

plamtlff  may  .,         l    •  l  ^  ^        n  t  y-wwr-in 

give  parol  evi-  scribed  m  the  count  as  a  bond  of  one  Joseph  Warril&w  for  400^, 

denceofitto  conditioned  to  pay  200/.  with  interest,  after  a  day  therein  speci- 
support  the  ''  c^\ 

general  de»  ned, 

scription  of 

the  instrument  in  the  declaration,  without  having  given  the  defendant  previous  notice  to  pro- 
duce it ;  as  the  nature  of  the  action  gives  sufficient  notice  to  the  defendant  of  the  subject  of 
inquiry,  to  prepare  himself  to  produce  it,  if  necessary,  for  his  defence. 
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ficd.     At  the  trial  before  Z/flrwre«C(?,  J.  at  Stafford,  the  plaintiff        1811. 

called  Joseph  Wm-rilomo,  the  obligee  of  the  bond,  who  proved        

that,  before  the  action  brought,  money  was  demanded  of  him  arr^^ t 
by  the  defendant  and  his  wife  upon  the  bond,  which  they  then  Hall. 
produced,  and  which  had  been  given  to  the  testator  Nicholls, 
who  was  the  father  of  the  defendant's  wife.  The  obligee  told 
them,  that  he  had  orders  from  the  executors  not  to  pay  it  to 
any  but  to  them  or  their  order.  The  witness  then  stated,  that 
'Nicholls  had  lent  him  200^.  for  which  he  had  given  him  a  secu- 
rity, and  was  proceeding  to  give  parol  evidence  of  the  bond  in  [  2H0  ] 
question,  when  objection  was  taken  that  no  notice  to  produce  it 
had  been  given :  and  upon  the  authority  of  Cowan  v.  Abra- 
hams (a),  the  plaintiff  was  nonsuited.  This  nonsuit  was  moved 
to  be  set  aside  in  the  last  term  by  Jervis  (and  Fuller,)  on  the 
ground  that  in  trover  no  notice  to  produce  the  thing  sought  to 
be  recovered  was  necessary,  whether  it  was  a  written  instru- 
ment, or  goods  of  any  description.  And  the  cases  of  Jolley  v. 
Taylor  (b),  before  Mansfield,  C.  J.  and  Bucher  v.  Jairatt  (c), 
in  C.  B.  were  referred  to,  as  having  overruled  the  opinion  of 
Lord  Kenyon  in  Cowan  v.  Ah^ahams. 

Dauncey  and  Abbott,  in  shewing  cause,  admitted  that  the 
opinion  of  the  majority  of  the  court  of  C.  B.  was  against  them, 
but  relied  on  the  opinion  of  this  court  in  Cowan  v,  Abrahams, 
conlSrming  Lord  KenyorC%  decision  at  nisi  prius,  and  on  that  of 
the  learned  judge  before  whom  this  case  was  tried ;  and  who 
was  aware  at  the  trial  of  the  case  oi  Jolly  v.  Taylor,  which  was 
then  cited.  [Lord  Ellenborough,  C.  J.  Is  not  the  very  nature 
of  the  action  notice  to  the  defendant  to  be  prepared  for  the 
proof  to  be  offered?]  So  it  might  have  been  said  to  be  in  the 
former  cases :  but  the  principle  on  which  the  objection  is 
founded  is  that  the  party  shall  give  the  best  evidence  which  the 
nature  of  the  thing  will  admit  of;  and  that,  in  the  case  of 
written  instruments,  is  the  instrument  itself;  unless  where  it  is 
in  the  hands  of  the  adverse  party ;  and  then  notice  must  be 
given  to  produce  it  before  parol  evidence  of  it  can  be  admitted. 

Lord  Ellenborough,  C.  J.  The  question  is  whether,  where      [  276  ] 
the  form  of  the  action  gives  the  defendant  notice  to  be  pre- 
pared to  produce  the  instrument,    if  necessary  to  falsify  the 
plaintiff's  evidence,  it  shall  be  necessary  to  give  him  another 
notice  to  produce  it.     Supposing  the  thing  converted  had  been 

{a)  1  Esp.  N,  P.  Cas.  50.  (b)  I  Campl/.  N.  P.  Cat.  143. 

ic)  3  Bos.  and  Pull.  143.  < 

a  book, 
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1811.        a  book,  instead  of  a  bond,  could  not  trover  have  been  main- 
_.  tained  without  giving  the  defendant  notice  to  produce  it?     The 

agaitut  plaintiff*  is  to  shew,  as  well  as  he  can,  what  the  instrument  is 
Uall.  tliat  he  seeks  to  recover  as  his  own  from  the  possession  of  the 
defendant :  and  if  he  give  a  wrong  description  of  it,  the  de- 
fendant may  set  it  right  by  producing  the  thing.  What  further 
notice  can  be  necessary  to  shew  that  the  plaintiff  means  to 
charge  the  defendant  with  having  possession  of  the  instrument, 
than  the  declaration  itself?  I  remember  an  indictment  tried 
before  the  late  Mr.  Justice  Buller,  against  a  man  of  the  name 
(I  think)  of  SpraggCf  for  forging  a  note,  which  he  afterwards 
got  possession  of  and  swallowed ;  and  parol  evidence  was  per- 
mitted to  be  given  of  the  contents  of  the  note,  though  no  no- 
tice to  produce  it  had  been  given :  but  there  indeed  it  may  be 
said  that  such  a  notice  would  have  been  nugatory,  as  the  thing 
itself  was  destroyed.  "Where  the  chattel  converted  happens  to 
be  a  writing,  the  nature  of  the  action  and  the  charge  in  the  de- 
claration give  notice  to  the  defendant  of  the  subject  of  inquiry. 
Grose,  J.  was  of  the  same  opinion. 

Le  Blanc,  J.  Where  the  contents  of  a  written  instrument 
may  be  proved  as  evidence  in  a  cause,  and  it  is  uncertain 
beforehand  whether  or  not  such  evidence  will  be  brought  forwards 
r  27*7  1  at  the  trial,  we  see  the  good  sense  of  the  rule  which  requires 
previous  notice  to  be  given  to  the  adverse  party  to  produce  it  if 
it  be  in  his  possession,  before  secondary  evidence  of  its  con- 
tents can  be  received,  that  he  may  not  be  taken  by  surprise : 
but  where  the  nature  of  the  action  gives  the  defendant  notice 
that  the  plaintiff  means  to  charge  him  with  the  possession  of 
such  an  instrument,  there  can  be  no  necessity  for  giving  him 
any  other  notice ;  though  a  practice  has  crept  in  of  giving  such 
further  notice,  in  order  to  prevent  any  question.  The  de- 
fendant must,  from  the  nature  of  the  thing,  be  prepared  to 
produce  the  true  instrument,  if  the  evidence  given  by  the  plain- 
tiff describe  it  untruly.  If  notice  to  produce  the  instrument 
were  necessary  to  be  given  in  a  case  of  this  kind,  I  fear  it 
would  extend  to  every  case  where  a  man  was  charged  with 
stealing  a  note,  that  the  prosecutor,  if  he  had  not  gotten  it 
from  him  again,  must  give  him  notice  to  produce  it,  before  he 
could  give  evidence  of  the  felony  (a). 

Rule  absolute. 

1       (a)  BayU^t  J.  was  silting  at  QuildhalU 

The 
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The  King  against  De  Brouquens.  Wednesday^ 

June  26th. 
A   N  order  of  bastardy  was  made  by   two   justices   of  the  Under  the 

■^^^  peace  for  the  county  oi  Cumberland ;  in  which,  after  re-  statutes  con- 
,  1  n  1  1   •         f  cerning  bas- 

citing  that  it  had  appeared  to  them,  as  well  on  the  complamt  of  tards,  no  order 

the  churchwardens  and  overseers  of  the  poor  of  the  parish  of  °^^^^'^'^°°°'*„ 
,_.„         .       ,  ,  ^       c   r,T       \i  1  •  for  payment  ot 

Millom^  m  that  county,  as  upon  the  oath  ot  liiLiz.  Atkinson^  the  expenses 

single  woman,  that  she,  on  the   13th  of  September  1810,  was  can  be  made, 
delivered  of  a  dead-born  male  bastard  child  at  Shands^  in  the  chij^  be  [jom 
said  parish  ;  and  that  the  said  £.  A.,  mother  of  the  said  bastard  alive, 
child,  hath  been  chargeable  to  the  said  parish  of  M. ;  and  fur-      [  278  ] 
ther  that  the  defendant  begot  the  said  bastard  child  on  the  body 
of  the  said  jE.  A.,  &c. :    the  justices  concluded  by  adjudging 
the  defendant  to  be  the  reputed  father  of  the  said  bastard  child, 
and  ordered  him  to  pay  to  the  parish  officers  67.  14s.  6d.  "  for 
and  towards  the  lying-in  of  the  said  JE.  A.,  and  for  the  ex- 
penses incurred  in  apprehending  the  defendant,  and  for  making 
this  order." 

The  order  and  indictment  having  been  removed  by  certiorari 
into  this  court,  Walton  on  a  former  day  moved  to  quash  that 
order,  on  the  ground  that  the  justices  had  no  jurisdiction  to 
make  an  order  of  filiation  in  the  case  of  a  dead-born  bastai'd, 
the  statutes  relating  to  this  matter  including  only  children  who 
were  born  alive,  to  whom  alone  the  relative  terms  of  "  bastard 
child"  and  "  repyxted  father"  could  in  strictness  apply. 

Scarlett,  who  now  opposed  the  rule,  observed  shortly,  that 
the  object  of  the  several  statutes  {a)  upon  this  subject  was  to 
indemnify  the  parish  against  the  expenses  of  the  woman's  lying- 
in,  as  well  as  against  the  future  maintenance  of  the  child,  if 
born  alive;  though  he  admitted  that  the  words  of  some  of  the 
clauses  bore  strongly  against  the  extension  of  the  order  to  the 
case  of  a  dead-born  child ;  particularly  the  2d  section  of  the 
Stat.  18  Eliz.  c.  3.,  which  speaks  of  "  bastards  begotten  and 
horn  out  of  lawful  matrimony,  being  left  to  be  kept  at  the 
charge  of  the  parish  where  they  are  born."  But  he  urged  that 
the  Stat.  4)9  Geo,  2.  c.  68.  meant  to  go  further,  and  provide  at 


(o)  Vide  18  EliZ'  c.  3.  s.2.     13  and  14  Car,  2.  c.  \2.  s.  19.     «  Geo.  2. 
t.  31.  J.  I.;   and  49  Geo,  3.  c.  Qi.s.  2. 

y  all 
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[  •279  ] 


all  events  for  the  charges  and  expenses  incident  to  the  *birth  of 
the  bastard,  whether  it  died  or  not;  an  event  which  is  regarded 
in  the  second  section  :  and  that  the  term  born  may,  in  its  popu- 
lar sense,  be  applied  to  a  child  born  dead. 

Lord  Ellenborough,  C.  J.  In  order  to  come  under  the  de- 
nomination of  a  bastard,  must  not  the  child  be  born  alive  ?  All 
the  provisions  in  the  several  statutes  assume  the  birth  of  a  child, 
which  of  course  must  be  born  alive. 

Grose,  J.  No  dead  substance  is  the  object  of  legislative  pro- 
vision in  any  of  the  acts. 

Le  Blanc,  J.  Many  of  the  provisions,  even  in  the  stat. 
49  G.  3.  c,  68.,  are  quite  inapplicable  to  a  dead  child  ;  and  all 
through  the  act  there  are  words  of  reference  to  a  bastard  born  out 
of  lawful  matrimony. 

The  court  then  made  the  rule  absolute  for  quashing  the  order 
of  bastardy ;  and  afterwards  Walton  moved  to  quash  the  indict- 
ment ;  for  which  a  rule  nisi  was  then  given,  which  was  after- 
wards made  absolute  without  opposition. 


The  King  against  The  Inhabitants  of  Darley 
Abbey. 

JT/ILLIAM  Bainbridge,    his   wife  and   children,    were   re- 
moved by  an  order  of  two  justices  from  Ditffield  to  Dar- 
ley Abbey,  in  Derbyshire ,-  and  the  sessions,  upon  appeal,  con- 


[  280  ] 

tVednesda^, 
June  26th. 

Where  the 
pauper  appli- 
ed  to  the  own- 
er of  a  farm 
for  the  milking  firmed  the  order,  subject  to  the  opinion  of  this  court  upon  the 

SSdchTwas    following  case: 

agreed  that  he  The  pauper  for  two  years  resided  in  a  house,  and  occupied  a 
should  have^  garden,  in  Darley  Abbey,  of  the  annual  value  of  8/.  185.;  and 
for  9/.,  and  the  during  the  whole  of  that  time  he  and  one  John  Meyer  jointly 
particular  cow  \^[^q^  the  milking  of  a  cow  in  the  followinfj  manner :  The  pau- 
wasthen  t    i  n^       i-.  i  r  ^  j    vif 

pointed  out;    per  applied  to  Mr.  Jbvans,    at  whose   factory  he  and  Meyer 

though  no-         *  worked, 

thing  was  said 
as  to  how  or 

where  the  cow  was  to  be  fed,  further  than  that  he  was  then  told  that  the  owner's  farming  man 
-would  inform  him  in  ivhat  pasture  the  coiu  ivould  be  first  milked  ;  of" which  he  was  after- 
wards informed,  and  so  from  time  to  time  as  the  pasture  was  changed :  held  that  this  was  suf- 
ficient evidence  of  a  contract  for  the  taking  of  a  pasture  fed  cow,  and  by  consequence  of  a 
tenement  within  the  statute,  so  as  to  confer  a  settlement  on  the  pauper,  who  rented  another 
tenement  at  the  «ame  time  of  tlic  annual  value  altogether  of  10/. 
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worked,  for  the  milking  of  a  cow  betwixt  them.  Mr.  Evans  re- 
ferred the  pauper  to  his  agent,  Mr.  Harvey,  to  agree  for  the 
cow.  Mr.  Harvey  agreed  they  should  have  a  cow  for  the  sea- 
son for  9L  The  particular  cow  was  pointed  out.  The  cow  was 
at  that  time  upon  a  large  farm  of  Mr.  Evans,  which  he  occupied 
near  the  factory.  Nothing  was  said  as  to  how  or  where  the 
cow  should  be  fed,  more  than  that  Mr.  Harvey  said,  that 
Jerovi,  Mr.  Evans's  farming  man,  would  inform  the  pauper  in 
what  pasture  the  cow  would  be  first  milked :  and  he  did  inform 
him ;  and  so  from  time  to  time  when  the  pasture  was  changed, 
that  he  might  know  where  to  go  to  milk  her.  The  cow  was 
grazed  in  Mr.  Evanses  pastures  in  the  same  farm  for  the  whole 
of  the  two  seasons  with  other  cows,  which  were  let  in  the  same 
way  to  other  workmen  of  Mr.  Evans,  and  with  other  cattle  be- 
longing to  Mr.  Eva?is.  The  pauper  and  his  partner  always 
milked  the  cow  during  the  whole  time.  They  hired  the  same 
cow  for  four  successive  seasons,  and  the  cow  was  always  grazed 
in  the  same  way,  on  Mr.  Evans's  farm.  The  summer  pastur- 
age of  the  cow  alone  was  admitted  to  be  of  the  value  of  5l.  for 
each  season. 

Clarke  and  Balguy,  jun.  after  referring  to  the  cases  of  The 
King  V.  Hollington  (a),  and  The  King  v.  Stoke-upon-Trent  (Z»),  as 
deciding  this  case,  were  stopped  by  the  court. 

Topping,  Nolan,  and  Denman,  contra,  said,  that  this  was  dis- 
tinguishable from  all  the  former  cases,  where  the  settlement  had 
been  established  by  takings  of  this  kind ;  for  in  all  of  them  it 
was  part  of  the  terms  of  the  contract,  that  the  cows  were  to  be 
depastured  by  the  owner.  But  in  The  Kiiig  v.  Tisbury  (c),  Eaia- 
rence,  J.  said,  that  a  contract  to  feed  cows  generally,  under  which 
they  might  be  fed  with  green  tares  bought  in  the  market,  would 
not  be  a  tenement.  Now  here  it  is  stated  as  a  fact  that,  at  the 
time  of  the  contract  made,  which  was  for  the  milking  of  a  cow, 
nothing  was  said  as  to  where  the  cow  should  be  fed :  the  owner 
was  under  no  obligation  to  graze  the  cow  at  all,  or  to  graze  her 
on  his  own  land.  [Grose,  J.  The  pauper  was  to  have  the  cow 
for  the  season :  and  must  not  that  be  understood  as  a  contract  for 
the  cow  to  be  fed  in  the  ordinary  way  of  dairy  cows,  that  is,  on  pas- 
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(a)  3  East,  113.  (b)  10  East,  496. 

(c)  M.  43  G.  3.  1  Not.  506.,  under  the  name  of  The  King  v.  Disbury,  which 
was  now  stated  to  be  by  mistake  for  Tisbury. 

ture^ 
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1811,  turef  far  the  season,  where  she  was  to  be  milked?  Lord  EHenbo- 
rough,  C.  J.  If  the  cow  had  been  fed  on  hay  instead  of  on  pas- 
ture, would  not  the  pauper  have  had  an  action  for  the  breach  of 
this  contract  upon  the  *  evidence  of  it  stated  ?]  It  was  no  part  of 
the  contract  where  the  cow  was  to  be  fed.  [Lord  Ellenborough, 
C.  J.     There  is  no  express  agreement  that  the  cow  was  to  be 

[  *282  ]  depastured ;  but  is  it  not  to  be  implied  from  the  nature  of  the 
contract  and  the  circumstances  of  the  case  ?  If  indeed  the  cow 
might,  under  this  contract,  have  been  fed  elsewhere  upon  hay  or 
grains,  the  consequence  would  follow,  that  this  was  not  a  taking 
of  a  tenement.]  At  least  no  particular  lands  were  assigned  for 
the  feeding  of  her :  the  owner  might  have  fed  her  upon  the  land 
of  another  person  elsewhere :  and  though  in  fact  the  owner's 
servant  informed  the  pauper  in  which  pasture  the  cow  was  first 
to  be  milked,  yet  that  was  not  necessary  by  the  contract.  [Lord 
Mlenboroughf  C.  J.  The  only  question  is,  whether  this  was  not 
a  contract  for  a  pasture-fed  cow?  and  does  not  season  mean 
pasture  season?  Can  the  word  season  be  construed  in  this  case 
without  reference  to  pasture  /*]  It  merely  means  the  milking 
season,  and  may  extend  beyond  pasture  season.  The  pasture 
was  pointed  out,  in  order  that  the  pauper  might  know  where  to 
find  the  cow.  {^Grose,  J.  Then  must  it  not  be  understood,  that 
the  cow  was  to  be  fed  in  the  pasture  where  she  was  to  be  milked  ? 
Lord  Ellenborough,  C.  J.  Why  was  the  pasture  changed  if  the 
cow  was  not  to  be  fed  there,  but  only  to  be  there  milked  ?  It 
was  necessary,  too,  that  she  should  be  fed  upon  some  grounds  of 
the  owner,  to  which  the  pauper  might  have  access  for  the  pur- 
pose of  the  milking.]  In  all  the  former  cases  of  settlement,  it 
was  part  of  the  contract  for  the  taking  of  the  cows,  that  they  were 
to  be  fed  upon  certain  lands ;  but  no  such  contract  is  found  by 
the  sessions  in  this  case,  but  only  the  mere  fact  that  they  were 
so  fed. 

[  28S  ]  Lord  Ellenborough,  C.  J.  It  has  been  too  long  ago  decided  to 

be  now  shaken,  that  the  hiring  of  the  feeding  of  cows  is  a  sufficient 
taking  of  a  tenement  to  confer  a  settlement  within  the  statute,  if 
the  tenement  be  of  sufficient  value :  and  here  the  necessary  value 
is  made  up  by  the  contract  which  the  pauper  entered  into  for  hir- 
ing the  milking  of  a  cow  in  the  manner  stated  in  the  case.  A 
contract  for  the  mere  milking  of  a  cow  is  indeed  no  more  than  a 
contract  for  a  personal  thing,  and  therefore  unless  through  the 
medium  of  the  cow  he  contracted  for  the  pernancy  of  the  profit  of 

7  land, 
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land,  there  could  be  no  settlement  gained :  but  the  question  is, 
whether  by  this  contract,  explained  as  it  is  by  the  subject-matter 
and  the  circumstances,  the  owner  was  not  to  furnish  the  pauper 
with  a  cow  to  be  fed  upon  the  land.  Where  parties  understand 
the  subject  of  their  contract,  a  few  words  are  sufficient  for  the 
terms  of  it,  and  sometimes  it  may  be  collected  from  their  acts, 
without  words.  Here  the  contract  was  made  by  the  pauper  with 
a  man  who  had  a  farm  and  cows  then  feeding  on  it.  To  him  the 
pauper  applied,  as  the  case  states,  for  the  milking  of  a  cow ;  and 
Hai-vey  agreed  that  the  pauper  should  have  a  cow  for  the  season 
for  9/.  and  the  particular  cow  was  pointed  out.  The  term  season 
would  import,  according  to  the  subject-matter,  during  the  time 
that  the  grass  grew  on  the  land  to  feed  the  cow.  The  cow  was 
then  fed  upon  the  owner's  farm :  but  nothing  was  said  how  or 
where  the  cow  should  be  fed:  that  is,  the  particular  land  on  which 
the  cow  was  to  be  fed  was  not  mentioned,  but  the  pauper  was 
told  in  what  pasture  the  cow  would  be  first  milked,  and  whenever 
the  pasture  was  changed  he  was  informed  of  it.  Then  is  it  not  to 
be  fairly  understood,  when  the  cow  was  always  to  be  milked  on 
pasture-ground,  that  she  was  also  to  be  fed  there.  What  could 
bfe  Aieant  by  changing  the  pasture,  but  for  the  purpose  of  her  be- 
ing fed  on  fresh  pasture  ?  If  then  the  owner  had  fed  the  cow  on 
dry  food,  as  grains  instead  of  pasture,  it  would  have  been  a  breach 
of  the  contract.  The  parties  meant  to  contract  for  a  pasture-fed 
cow  for  the  purpose  of  milking.  The  principle  established  by 
the  former  cases  cannot  now  be  questioned,  and  this  case  is  go- 
verned by  it. 

Grose,  J.  The  pernancy  of  profits  of  land  must  be  esta- 
blished, in  order  to  confer  a  settlement  by  this  kind  of  contract ; 
and  here  I  think  it  was  established. 

Le  Blanc,  J.  It  has  been  long  settled  that  the  hiring  of 
a  dairy  of  cows,  whether  consisting  of  one  or  more  cows,  where 
the  person  who  lets  the  cows  is  to  feed  them  on  land,  is  such  a 
taking  of  a  tenement  within  the  statute  as  will  give  a  settlement. 
Nobody  who  reads  this  case  can  doubt  that  this  was  a  hiring  by 
the  pauper  of  a  cow  to  be  fed  on  the  pasture  of  him  who  let  it. 
The  facts  are  that  the  pauper  applied  to  Mr.  Evans,  the  owner 
of  the  farm  on  which  there  were  cows,  for  the  milking  of  a  cow ; 
the  owner  referred  him  to  his  agent,  Harv^,  with  whom  the 
pauper  agreed  for  a  cow  for  the  season  at  9/.,  and  a  particular 
cow  was  pointed  out.     And  though  nothing  was  said  as  to  how 

or 


1811. 

The  King 
against 

The  Inhabi- 
tants of 

Darley 
Abbey. 


[  284  ] 


384 


CASES  IN  TRINITY  TERM 


1811. 

The  King 
against 

The  Inhabi- 
tants of 
Darlev 
Abbey. 

[  *285  ] 


or  where  the  cow  was  to  be  fed,  yet  Harvey  told  him  then  that 
the  owner's  farming-man  would  inform  him  in  what  p^isture  the 
cow  was  to  be  first  milked;  that  is,  on  what  particular  pasture  she 
was  then  fed.  Is  it  not  evident  from  this  that  it  was  a  contract 
for  the  hire  of  a  pasture-fed  cow  ?  It  is  objected  that  *no  specific 
land  was  pointed  out  on  which  the  cow  was  to  be  fed :  but  that 
need  not  be  agreed  upon ;  nor  need  it  have  been  fed  upon  the 
same  land  on  which  the  owner  was  residing.  It  is  clear  however 
that  this  cow  was  to  be  fed  upon  the  farm  in  the  occupation  of 
Evans,  or  upon  land  that  he  was  to  provide  for  her ;  and  in  fact 
she  was  depastured  upon  the  farm  all  the  season. 

Bayley,  J.  The  magistrates  ought  not  to  be  induced  to  send 
up  cases  for  our  opinion,  if  they  have  no  doubt  upon  the  ques- 
tion in  their  own  minds,  in  order  to  avoid  incurring  unnecessary 
expenses.  Here  there  can  be  no  doubt  that  the  contract  was  for 
the  milking  of  a  cow,  which  should  be  pasture-fed  during  the 
season  either  upon  land  of  the  farm  in  the  parish  where  the  par- 
ties contracted  and  were  residing,  or  at  least  within  a  reasonable 
distance  of  it,  in  order  that  the  pauper  might  have  a  convenient 
opportunity  of  coming  to  milk  the  cow.  And  if  the  owner  had 
fed  the  cow  otherwise  than  upon  pasture,  an  action  by  the  pau- 
per would  have  lain  for  a  breach  of  the  contract. 

Order  of  Sessions  confirmed. 


The  King  against  The  Justices  of  Denbighshire. 

T    WILLIAMS  moved,  upon  the  8th  section  of  the  general 
toleration  act,   I  W.  &,  M.  c.  18.,  for  a  mandamus  to  the 


[  •286  ] 

PTednesday, 

June  26th. 

A  Protestant 

Dissenter, 

merely  stating 

himself  as  one  justices  of  the  peace  of  the  county  of  *Denhigh  assembled  at  their 

who  «*preach-  jggjjt  general  sessions  of  the  peace,  to  admit  David  Lewis  to  take 
congregations  the  oaths,  and  make  and  subscribe  the  declaration  required  un- 
of  Protestant  ^gj.  ^^X  statute.  This  was  moved  upon  an  affidavit  of  David 
without  shew-  Lewis,  in  which  he  described  himself  as  "  a  Protestant  Dis- 
ing  that  he  has  senter," 

any  separate 
congregation 

attached  to  him,  as  such  teacher  or  preacher,  is  not  entitled  to  be  admitted  by  the  justices  m 
sessions  to  take  the  oaths  and  make  and  subscribe  the  declaration  as  required  by  the  tolera- 
tion act,  1  W.  and  M.  c.  18.,  in  order  to  qualify  himself,  under  the  8th  clause  of  that  statute, 
to  officiate  as  such  teacher  or  preacher. 
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senter,"  who  "preaches  to  several  congregations  of  Protestant        1811. 

Dissenters:"  statins  the  circumstances  of  his  application  to  these      ^,     ,^ ' 
.      .  ,    .     1  .  1      r  1  •  1     •        1  •        IP  The  King 

justices  at  their  last  sessions,  and  ot  his  tendering  nimseli  to        against 

take  the  oaths,  and  make  and  subscribe  the  declaration  men-    The  Justices 
tioned  in  the  statute :  that  the  chairman  of  the  court  required  of        shire, 
him  a  certificate  of  his  having  a  separate  congregation  ;  and  that, 
upon  his  saying  that  he  had  no  separate  congregation^  the  sessions  ^ 

refused  to  administer  the  oaths  to  him,  &c.  The  words  of  the 
toleration  act  were  now  referred  to  as  being  very  general.  The 
first  section  states,  that  neither  of  certain  disabling  statutes 
therein  mentioned  "  shall  be  construed  to  extend  to  any  person 
dissenting  from  the  church  of  England  that  shall  take  the  oaths 
mentioned  in  the  stat.  1  W,  h  M.  c.  1.,  and  shall  make  and  sub- 
scribe the  declaration  mentioned  in  the  stat.  30  Car.  2.  st.  2. 
c.  1 . :  which  oaths  and  declaration  the  justices  of  peace,  at  the 
-general  sessions  of  the  peace  to  be  held  for  the  county  or  place 
where  such  person  shall  live,  are  hereby  required  to  tender'  and 
administer  to  such  persons  as  shall  offer  themselves  to  take,  make, 
and  subscribe  the  same,  and  thereof  to  keep  a  register."  And 
then  the  8th  section  enacts  "  that  no  person  dissenting  from  the 
church  of  England,  in  holy  orders,  or  pretended  holy  orders,  or 
pretending  to  holy  orders,  nor  any  preacher  or  teacher  of  any  congre- 
gation  of  Dissenting  Protestants,  that  shall  make  and  subscribe 
the  declaration  aforesaid,  and  take  the  said  oaths  at  the  general  [  287  ] 
or  quarter  sessions  of  the  peace,  to  be  held  for  the  county,  &c. 
where  such  person  lives;  which  court  is  hereby  impowered  to 
administer  the  same;  and  shall  also  declare  his  approbation  of 
and  subscribe  the  articles  of  religion  mentioned  in  the  stat.  13 
Eliz.  c.  12.,  except,"  &c.  shall  be  liable  to  the  pains  and  penal- 
ties of  the  stat.  17  Car.  2.  c.  2.  and  13  &  14  Car.  2.  c.  4.  "for 
officiating  in  any  congregation  for  the  exercise  of  religion  per- 
mitted and  allowed  by  this  act."  This  provision,  it  was  con- 
tended, applied  to  all  teachers  or  preachers  of  Protestant  dissent- 
ing congregations,  though  the  teacher  or  preacher  applying  had 
no  certain  or  specific  congregation  attached  to  him ;  and  that 
there  was  no  pretence  for  requiring,  as  the  chairman  of  the 
sessions  had  done  in  this  case,  a  certificate  from  any  congregation 
that  the  party  applying  was  the  teacher  or  preacher  of  such 
congregation.  Such  a  certificate  was  neither  required  by  that 
statute,  or  by  those  of  the  10  Ann.  c.  2.,  or  19  Geo.  3.  c.  44. 

Lord  Ellenborough,  C.  J.  then  inquired  whether  the  per- 
Vol,  XIV.  P  /  «ou 
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1811.        son  applying  now  swore  to  the  fact  of  his  being  the  teacher  or 

preacher  of  any  separate  congregation  of  Protestant  Dissenters? 

against       ^"^  being  answered  in  the  negative ; 

The  Justices        Bayley,  J.  asked  if  he  were  not  the  teacher  or  preacher  of 
of  Denbigh-  •  •  i  i         i        •     •        •       i  t 

iHiRE.       ^"y  certain  congregation,  under  what  description  in  the  8th 

clause  of  the  act  he  brought  himself? 

J.  Williams  answered,  as  a  teacher  or  preacher  of  several  con- 
gregations of  Protestant  Dissenters,  though  not  attached  to 
[  288  J  gjjy  particular  separate  congregation  of  his  own:  which,  he 
contended,  was  not  necessary  within  the  scope  and  intention  of 
the  general  toleration  act ;  for  that  was  meant  to  relieve,  on  the 
terms  prescribed,  officiating  dissenting  ministers  from  certain 
penalties  imposed  by  former  statutes  for  teaching  or  preaching  at 
all,  whether  to  separate  congregations  of  their  own,  or  to  con- 
gregations in  general  of  Protestant  Dissenters ;  and  therefore  the 
act  ought  to  have  a  construction  co-extensive  with  the  penal  sta- 
tutes, against  which  it  was  meant  to  relieve  upon  the  terms  of 
takinff  the  oaths  and  making  and  subscribing:  the  declaration 
mentioned.  And  at  all  events  the  statute  must  have  some  lati- 
tude of  construction ;  otherwise  every  person  applying  to  the 
isessions  for  this  purpose,  and  stating  himself  to  be  then  a  teacher 
or  preacher  of  a  congregation,  before  he  has  qualified  himself 
by  taking  the  oaths  and  making  the  declaration  required,  would 
thereby  admit  himself  to  have  been  guilty  of  an  offence. 

Lord  Ellenborough^  C.  J.  The  chairman  of  the  sessions 
might  have  been  wrong  in  asking  this  person  for  a  certificate  of 
his  having  a  separate  congregation :  but  still,  to  entitle  himself 
to  succeed  in  his  application,  he  ought  to  shew  himself  to  be  the 
acknowledged  teacher  or  preacher  of  some  particular  congrega- 
tion, or  to  bring  himself  within  some  other  qualifying  description 
in  the  act,  in  order  to  be  entitled  to  the  exemption  which  he 
seeks. 

Grose,  J.  concurred. 

Le  Blanc,  J.  If  the  party  be  in  holy  orders,  or  pretend 
to  holy  orders,  though  he  have  no  particular  Congregation  of 
[  289  ]  his  own,  he  would  come  within  the  8th  clause:  but  if  he  apply 
merely  as  a  teacher  or  preacher,  not  pretending  to  holy  orders, 
he  must  state  himself  to  be  the  teacher  or  preacher  of  some  par- 
ticular congregation  of  Protestant  Dissenters,  by  whom  he  is 
recognized  in  that  character. 

Bayley,  J.    This  clause  of  the  toleration  act  meant  to  relieve 

persons 
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persons  who  had  Protestant  dissenting  congregations  severally        1811, 

attached  to  them,  at  the  time  they  made  the  application  to  the         

sessions,    from  the  penalties  imposed  by  former  acts  for  officia-       agaimt^ 
ting  as  preachers  of  such  congregations.  The  Justices 

B«le.,,^fused(«)."^S.X:=«- 

(a)  Seethe  lith  section  of  the  toleration  act,  which  exempts  from  serving 
on  juries  and  bearing  parochial  or  ward  oiEces  '*  every  teacher  or  preacher  in 
holy  orders  or  pretended  holy  orders,  that  is  a  minister,  preacher,  or  teacher 
of  a  congregation,  that  shall  take  the  oaths.'* 


Bo  WRING   against  PrITCHARD.  •  Thundavy 

June  27tn. 
J^AMPIER,  having  before  obtained  a  rule  nisi  for  discharging  writs  issued 

the  defendant  out  of  custody,  who  had  been  arrested  and  o"*  of  this 
was  detained  upon  a  writ  of  latitat  issued  out  of  this  court,  and  persons  with- 
'  directed  to  the  bailiff  of  the  borough  of  Southwark,  and  not  to  in  the  borough 
the  sheriff  of  Surrey,  as  he  contended  it  ought   to  have  been,  ^^^  ^.q  be^iT 
upon  the  authority  of  Grant  v.  Bagge  (a).  rected  to  the 

Marryatt,  on  shewing  cause,  admitted  the  principle  of  that  countv°  who 
case,  that  the  writ  must  be  directed  to  the  proper  *  officer  of  this  issues  his  man- 
court;  but  said  that  it  had  never  yet  been  decided  that  the  bai-  ^^  ^\^^th& 
liff  of  Southtaarkj  into  whose  liberty  the  sheriff  could  not  enter,  bailiff  of  die 

was  not  the  proper  officer  of  the  court  for  the  execution  of  its  borough,  and 

.,.      ,     ,  ,       TT        .  1    1  .  1-  in  nottothebai- 

writs  withm  the  borough.    He  said  that  writs  were  directed  irom  liffin  the  first 

this  court  to  the  Lord  Warden  of  the  Cinque  Ports.     But  instance. 

The  Court  said  that  their  officer  was  the  sheriff  of  the  county,     [  *290  ] 

to  whom  their  writ  was,  in  the  first  instance,  to  be  directed. 

*  Rule  absolute. 


(a)  3  East,  128. ;  and  vide  Rex  v.  Osmert  5  Eastt  304.,  and  Garrett  v. 
Smallpage,  9  East,  330. 


P  2  ^  Denison 
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Friday, 

Ji/a*  28th.  Denison  and  Others  against  Richardsox. 

[  *292  J 
The  plaintiffs  npfJE  plaintiffs  declared  in  covenant,  that  by  an  indenture  of 
denture,  (to  ^^e  25th  oi  August  1810,  between  Lcrjondes  and  Batesoji  of 

which  they,  the  first  part,  the  plaintiffs  of  *the  second  part,  and  certain  per- 
andZ.and^.,  tr      ^  tr  r  r 

andthedefen-  -  s**"* 

dant,  together 

with  others,  were  parties)  covenanted  to  indemnify  the  Bank  of  England  against  the  advance 
of  100,000/.  to  L.  and  B.  for  nine  months,  upon  certain  bills  of  exchange,  to  which  the  plain- 
tiffs, as  original  guarantees  to  the  Bank,  had  agreed  to  become  patties  by  drawing,  accepting, 
or  indorsing  the  same  ;  which  bills  were  stipulated  to  be  drawn,  accepted,  and  indorsed  for 
certain  proportional  sums,  by  certain  of  the  parties,  (plaintiffs,)  in  manner  and  form  as  agreed 
upon ;  and  which  were  stated  as  intended  to  be  drawn  at  65  days  after  date,  or  in  such  other 
manner  as  should  be  agreed  upon  ;  and  which  bills  might  be  renewed,  not  exceeding  three  re- 
newals within  the  nine  months  ;  and  the  defendant,  as  a  sub-guarant£e  (with  many  others, 
whose  names  were  set  down  in  a  schedule,  each  for  a  certain  sum,)  having  agreed  to  indem- 
nify the  plaintiffs  to  the  extent  of  2000/.  against  any  loss  on  such  bills  ; 

Held  that  the  plaintiffs  having  on  the  failure  of  L.  and  B.,  been  obliged  to  pay  the  whole 
1 00,000/.  with  interest,  to  the  Bank  for  its  advances  on  all  the  bills,  it  was  not  necessary  for 
them,  in  declaring  on  the  covenant  against  the  defendant,  a  sub-guarantee,  for  the  amount  of 
his  particular  stipulated  indemnity,  to  specify  the  several  dates  and  times  of  payment,  &c. 
of  the  different  bills  which  were  drawn,  accepted,  or  indorsed  by  them  ;  such  discriminating 
particulars  of  the  mass  of  bills  drawn  having  become  unnecessaiy  in  the  event,  inasmuch 
as  the  plaintiffs,  the  primary  guarantees  of  the  Bank,  had  been  obliged  to  pay  the  whole 
sum  for  which  all  the  bills  were  drawn  ;  and  consequently  each  sub-guarantee  had  become 
liable  for  the  whole  amount  of  his  separate  sub-indemnity.  But  it  is  sufhcient  to  allege,  generally, 
that  the  Bank  had  advanced  and  lent  to  L.  and  B.  the  whole  sum  of  100,000/.  by  way  of  dis- 
count on  certain  bills  of  exchange  dranun,  accepted,  and  indorsed  in  manner  and  to  the  respec- 
tive amounts  mentioned  in  the  indenture  :  that  L.  and  B.  had  drawn  certain  bills  of  exchange 
according  to  the  form  and  effect,  true  intent  and  meaning  of  the  indenture,  to  the  amount  of 
,100,000/.,  for  the  purpose  of  being  discounted  by  the  Bank,  for  the  use  of  L.  and  B.  in 
the  several  and  respective  amounts  mentioned  in  the  deed,  videlicet,  (stating  the  amount  of  the 
several  bills  for  the  proportional  sums,  and  the  names  of  the  primary  guarantees  by  whom 
they  were  to  be  drawn,  accepted,  or  indorsed,  as  agreed  upon  ;)  and  that  before  the  said  bills 
became  due  L.  and  B.  became  unable  to  pay  them,  and  did  not  at  any  time  pay  them  ;  by 
reason  of  which  the  plaintiffs  were  obliged  to  pay  to  the  Bank  loo,ooo/.  on  account  of 
such  bills,  &c. ;  and  that  the  defendant  (and  the  other  sub-guarantees)  had  not  indemnified 
the  plaintiffs. 

But  as  the  facts  of  such  bills  having  been  drawn  and  become  due,  (out  of  which  arose  the 
obligation  of  the  plaintiffs  to  pay  the  Bank  the  amount  of  such  bills,  and  the  obligation  of  the 
defendant  to  indemnify  the  plaintiffs  for  his  proportion  of  such  payment,)  and  die  fact  of  such 
payment  by  the  plaintiffs,  constitute  the  gist  of  such  an  action,  they  must  be  alleged  with  titne 
and  place;  and  therefore  where  it  was  only  alleged  that  the  Bank  (after  the  deecTof  covenant,) 
to  wit,  o«  the  28th  of  August  J  8 10,  at  IVestminster,  &c.  advanced  and  lent  to  Z.  and  ^. 
100,000/.  by  way  of  discount  on  certain  bills  of  exchange,  &c.  (as  before  ;)  that  L.  and  5. 
dre<w  certain  bills  of  exchange,  &c.  to  the  amount  of  100,000/.  &c.  which  said  bills  were  ac- 
cepted, &c. :  that  before  the  said  bills  became  due,  L.  and  B.  became  unable  to  pay,  &c. :  by 
reason  of  which  said  premises  the  plaintiffs  became  damnified,  and  forced  and  obliged  to  pay 
and  did  then  and  there  necessarily  pay  the  Bank  loo,000/.  on  account  of  such  bills,  &c. : 
the  time  was  held  to  be  insufficiently  laid:  for  the  word  then  must  refer  to  the  28th  of  Augustt 
the  very  day  of  the  advance  by  the  Bank  upon  the  bills,  which  could  not  have  become  due 
till  a  subsequent  day  ;  and  then  it  would  negative  the  allegation  that  the  plaintiffs  viere  forced 
and  obliged  to  pay  the  Bank  on  the  same  day,  and  make  the  whole  repugnant  and  senseless : 
and  advantage-may  be  taken  of  this  on  special  demurrer. ' 
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sons  whose  names,  &c.  were  scheduled  in, a  schedule  annexed,         1511- 
/amongst  ethers  the  defendant,)  of  the  third  part;  reciting  that 

•     *  D  ENISON 

Loxmdes  and  Bateson,  brokers  at  Liverpool,  had  represented  to        against 
tlie  other  parties,  that,  in  consequence  of  recent  faikires  in  cer-  Richakdson. 
tain  mercantile  houses  with  whom  they  were  connected,  they 
were  unable  at  present  to  meet  their  engagements,  and  that 
their  embarrassments   were  only  of  a  temporary  nature,  and 
that  if  they,  Lowndes  and   Bateson,    could  procure   a  loan  of 
100,000/.  for  9  months,  they  should  be  able  to    repay  it  with 
interest,    and   retrieve   their   affairs,    and    proceed    with    their 
business :  and  also  reciting  that  Lowndes  and  Bateson  had  ap- 
plied to  the   Bank  oi  England  to  lend  them   100,000/.,  which 
the  Bank  had  agreed  to  do,  by  way  of  discount  of  certain  bills 
of  exchange  to  be  respectively  drawn,  or  accepted,  or  indorsed, 
respectively  by  the  said  parties   of  the  second  part,  in  manner 
arid  to  the  respective  amounts  thereinafter  mentioned :  and  also 
reciting  that  the  plaintiffs,  on  application  of  Lowndes  and  Bate- 
son  had  agreed  to  d^'aw,  accept,    indorse,    or  otherwise  become 
parties  to  bills  of  exchange  to  the  amount  of  100,000/.,  with  in- 
terest, for  the  purpose  of  the  same  bills  of  exchange  being  dis" 
counted  by  the  Bank  of  England  for  the  use  of  Lowndes  and 
Bateson  in  the  following  respective  amounts,  that  is  to  say,  (and 
then  it  apportioned  the  suras  for  which  the  different  plaintiffs, 
being  the   representatives  of  six  several  houses,  were  amongst 
themselves  to  lend  their  names  upon  the  bills,  amounting  to  the 
100,000/.:)  and  also  reciting  that  such  advances  were  agreed  to 
be  made  in  bills  as  follows;  that  is  to  say,  the  sum  of  15,000/. 
in  a  bill  or  bills  to  be  drawn  by  Lowndes  and  Bateson  on  the  said 
D.  Rainier,  H.  Ballard,  and  J.  Morgan  (being  one  of  the  houses 
represented  by  the  plaintiffs)  by  their  aforesaid  firm,  and  made      [  29S  ] 
payable  to,  or  to  the  order  of  the  said  J.  Denison,   T.  Shepherd, 
and  T.  Wilkinson,  (another  house  represented  by  the  plaintiffs,) 
under  their  aforesaid   firm ;  (and  so  it  proceeded  in  like  form 
and  manner  to  specify  the  amount  of  the  several  other  bills 
agreed  to  be   drawn,  accepted,  or  indorsed  by  the  respective 
houses,    represented  by  the  plaintiffs,    to  the  amount  of  the 
100,000/.  stipulated  to  be  advanced;)  and  which  several  bills  of 
exchange  were  intended  to  be  drawn  and  made  payable  at  65  days 
after  date,  or  in  such  other  way  or  form  as  sucli  bills,  for  such 
advances,  should  be  drawn,  accepted,  or  indorsed  by  the  par- 
ties of  the  first  and  second  part,  or  any  of  them,  or  as  might 

thereafter 
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1811.        thereafter  be  agreed  upon  between   L&wndes  and  Bateson  and 

the  plaintiffs;  and  which  bills  might  from  time  to  time  be  re- 

a^ainst  ^^'^^^j  "ot  exceeding  three  renewals  thereof  as  aforesaid ;  and 
Richardson,  that  the  plaintiffs  had  agreed  to  enter  into  such  engagements  by 
means  of  such  bills  of  exchange  upon  the  express  agreement, 
condition,  and  stipulation,  that  they  should  be  indemnified  and 
saved  harmless  by  the  parties  of  the  third  part  (including  the  de- 
fendant) :  and  also  reciting  that  the  parties  of  the  third  part 
had  accordingly  agreed  so  to  indemnify  the  plaintiffs  in  the  ■prO' 
portion^  and  in  the  manner  thereinafter  mentioned :  the  inden- 
ture witnessed  that  the  parties  of  the  third  part  severally  (but 
not  jointly)  covenanted  with  the  plaintiffs  to  indemnify  them 
against  all  payments,  losses,  claims,  and  demands,  which  might 
be  made  against  the  plaintiffs,  or  any  of  them,  by  the  Bank  of 
England,  or  by  any  person,  on  account  of  the  said  several  bills 
of  exchange, '  amounting  in  the  whole  to  100,000^.  and  interest, 
so  to  be  drawn,  accepted,  or  indorsed,  by  or  to  which  the 
plaintiffs  should  or  might  be  in  any  wise  parties  as  aforesaid, 
[  294'  ]  and  so  to  be  discounted  by  the  Bank  o^  England  as  aforesaid, 
and  against  all  actions,  &c.  to  be  prosecuted  against  the  plain- 
tiffs upon  or  on  account  of  the  said  bills  of  exchange;  with  a 
proviso  that  the  parties  of  the  third  part  (including  the  defend- 
ant) should  only  be  liable  severally  for  the  respective  sums  set  op- 
posite their  names.  Then  the  plaintiffs  averred  that  the  defend- 
ant was  one  of  the  parties  of  the  third  part  named  in  the 
schedule,  &c.  annexed  to  the  indenture;  and  that  2000/.  was 
set  opposite  to  his  name.  That  the  Bank  of  England  qferwards, 
to  ivit,  on  the  28th  of  August  1810,  at  Westminster,  &c.  ad- 
vanced and  lent  to  Lowndes  and  Bateson  the  sum  of  100,000/., 
in  the  indenture  mentioned,  by  way  of  discount  of  certain  bills 
of  exchange,  drawn,  accepted,  and  indorsed  in  manner  and  to 
the  respective  amounts  hereinbefore  mentioned.  That  Lowndes 
and  Bateson  drew  certain  bills  of  exchange  according  to  the  form 
and  effect,  true  intent  and  meaning  of  the  said  indenture,  to 
the  amount  of  100,000/.,  for  the  purpose  of  their  being  dis- 
counted by  the  Bank  of  England  for  the  use  of  Lowndes  and 
Bateson,  in  the  several  and  respective  amounts  before  men- 
tioned ;  which  said  bills  were  accepted  and  indorsed  according  to 
the  form  and  effect,  true  intent  and  meaning  of  the  said  inden- 
ture ;  that  is  to  say,  a  certain  bill  of  exchange,  &c.  drawn  by 
the  said  J.  Lowndes  and  J.  Bateson  on  the  said  W.  J.  Denison, 

7  T,  Shepherd, 
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7\  Skepherdj  and   T.  Wilkinson,  (represented  by  the  plaintiffs)         1811. 

for  12000/.,  payable  to  the  order  of  Gedeon,  Acland,  and  Co.,         

and  a  certain  other  bill,  &c.  (and  so  it  proceeded  to  describe,  /^iTf 
in  like  general  form  and  manner,  the  amounts  of  the  several  Richardson. 
bills  drawn,  and  the  parties  thereto,  in  the  same  terms  in  which 
they  were  before  described.)  That  before  the  said  bills  became 
due  Lomndes  and  Bateson  became  and  were  unable  to  pay  the 
same,  and  did  not  at  any  time  pay  the  money  due  on  such  bills;  [  295  ] 
bi/  reason  of  'which  said  premises  the  plaintiffs  became  damnified, 
and  forced  and  obliged  to  pay,  and.  did  then  and  there  neces- 
sarily pay  to  the  Bank  of  Englaiid  100,000/.  on  account  of  such 
bills  of  exchange^  so  draian,  accepted,  and  indorsed  as  aforesaid, 
to  wit,  at  W.,  &c.  The  plaintiffs  then  averred  that  the  parties 
to  the  indenture  of  the  third  part  had  not  indemnified  them 
against  the  payments  and  demands,  &c.  made  against  the  plain- 
tiffs by  the  Bank,  on  account  of  the  said  several  bills  of  exchange, 
so  drawn,  accepted,  and  indorsed,  and  discounted  by  the  Bank 
as  aforesaid,  but  had  refused  so  to  do ;  of  which  the  defendant 
Jiad  notice.  And  then  the  plaintiffs  averred  that  though  they 
had  performed  the  covenants  on  their  part,  the  defendant  had 
not  indemnified  them  against  all  payments,  losses,  claims,  and 
demands  upon  them  on  account  of  the  said  several  bills  of  ex- 
change so  drawn,  accepted,  -and  indorsed  as  aforesaid,  and  to 
which  the  plaintiffs  were  parties  as  aforesaid  ;  nor  had  the  de- 
fendant, so  being  one  of  the  parties  to  the  said  indenture  of 
the  third  part  as  aforesaid,  paid  the  said  2000/.  so  set  opposite 
to  his  name  as  aforesaid,  but  to  pay  the  same,  though  re- 
quested, had  refused ;  contrary  to  the  tenor  and  effect,  &c.  of 
the  said  indenture,  to  wit,  at  W.,  &c.  There  was  another 
count,  in  substance  the  same.  The  defendant  demanded  oyer 
of  the  indenture,  which  was  given,  and  then  demurred,  and 
assigned  these  special  causes  of  demurrer. 

1st.  That  the  dates  and  other  particulars  of  the  said  bills  of  special  causes 
exchange  mentioned  to  have  been  drawn  by  Lowndes  and  l^afe-   °f  demurrer. 
5o»  to  the  amount  of  100,000/.  are  not  set  forth,  and  the  de- 
fendant is  not   informed  what  bills  in  particular  are  meant  or 
alluded  to,  against  which   the  parties  to  the  said  indenture  of 
the  third  part,    or  the  defendant,    hath  not  indemnified   the      [  293  ] 
plaintiffs.     And  though  it  appears  by  the  said  indenture  that 
the  bills  against  which  the  parties  of  the  third  part  were  to  in- 
demnify the  plaintiffs  might  from  time  to  time  be  renewed,  not 

exceeding 
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1811.  exceeding  three  renewals  thereof;  yet  it  does  not  appear  whe- 
ther  the  bills,  which  the  plaintiffs  alleged  they  have  been  obliged 
against  ^°  P^y  ^^  ^^^  Bank  of  Englandy  were  the  first  set  of  bills  which 
RicHARDsox.  L&wndes  and  Bateson  were  authorized  by  the  indenture  to  draw, 
or  whether  they  were  bills  drawn  under  the  powers  of  renewal 
contained  in  the  indenture,  and  whether  they  were  drawn 
Under  the  first,  second,  or  third  renewal;  for  want  of  which 
information  the  defendant  cannot  tender  any  is^e  whether 
Lotsondes  and  Bateson  have  paid  the  said  bills,  or  otherwise  pro- 
vided for  them,  or  not;  nor  can  the  defendant  shew  in  what 
manner  either  the  parties  to  the  indenture  of  the  third  part  in 
general,  or  the  defendant  in  particular,  have  indemnified  the 
plaintiffs  against  the  payments,  losses,  and  claims  made  against 
them  by  the  Bank  of  England.  And  also,  2dly,  for  that  the 
indenture  provides  that  the  bills  for  100,000/.,  to  be  drawn  by 
JLoiimdes  and  Batesoji,  were  to  be  drawn  at  65  days'  date,  or  in 
such  other  way  or  form  as  such  bills  for  such  advances  should 
be  drawn,  accepted,  or  indorsed  by  the  parties  of  the  first  and 
second  part,  or  as  might  thereafter  be  agreed  upon  between 
Lo'wndes  and  Bateson,  and  the  parties  of  the  second  part ;  yet 
it  does  not  appear  whether  the  said  bills  stated  to  be  so  drawn 
by  Lowjtdes  and  Bateson  were  drawn  at  65  days'  date,  or  that 
Lowndes  and  Bateson,  and  the  said  parties  of  the  second  part, 
had  agreed  upon  any  other  date  at  wliich  the  said  bills  were  to 
be  drawn,  or  had  agreed  upon  any  other  manner  for  drawing 
[  297  ]  them ;  so  as  to  shew  in  what  certain  manner  the  said  bills  were 
drawn,  or  whether  they  were  drawn  according  to  the  form  and 
intent  of  the  indenture.  And  3dly,  for  that  it  does  not  appear 
that  the  said  bills  in  the  indenture  allege4  to  have  been  drawn 
by  Lowndes  and  Bateson  to  the  amount  of  100,000/.,  for  the 
purpose  of  being  discounted  by  the  Bank  oi  England,  were  in 
fact  discounted  by  or  delivered  to  the  Bank,  or  that  the  Bank 
ever  advanced  money  to  Lowndes  and  Bateson  on  the  bills  in 
the  declaration  alleged  to  have  been  drawn  to  that  amount. 
And  also,  4thly,  for  that  it  does  not  appear  by  the  declaration 
that  when  the  said  bills  therein  stated  to  be  so  drawn  became 
due,  any  demand  for  payment  was  made  by  the  holders  thereof 
upon  the  drawers,  or  upon  Ljowndes  and  Bateson.  And  also, 
fithly,  for  that  it  does  not  appear  how  or  for  what  reason  the 
plaintiffs  were  obliged  to  pay  the  sum  of  100,000/.  on  account 
of  the  said  bills  mentioned  in  the  declaration  to  have  been 

drawn 
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drawn  by  Lowndes  and  Bateson,  inasmuch  as  it  does  not  appear        1811. 

that  the  plaintiffs  ever  accepted  the  said  bills ;  and  in  case  they        

had  accepted  them,  they  were  liable,  in  the  first  instance,  to  pay  azainst 
the  amount  of  them,  as  acceptors,  to  the  holders  thereof,  and  Richardson. 
could  not  be  liable  by  reason  of  any  default  in  Lowndes  and 
Batesonj  who  were  themselves  only  liable  in  default  of  the 
drawers.  And  also,  6thly,  for  that  it  does  not  appear  that  the 
several  sums  paid  by  the  plaintiffs  to  the  Bank  o{  England  were 
paid  upon  any  bills  upon  which  the  Bank  had  advanced  any 
money.  And,  7thly,  for  that  there  is  no  time  stated  when,  nor 
any  place  or  venue  stated  where  Lowndes  and  Bateson  drew  the 
said  bills  alleged  to  have  been  drawn  by  them  to  the  amount  of 
100,000Z.  And  there  is  no  proper  time  stated  when  the  plain- 
tiffs paid  the  said  100,000Z.  to  the  Bank :  and  though  it  is  alleged  [  298  ] 
that  the  plaintiffs  then  paid  the  said  sum;  yet  as  the  word  then 
must  be  referred  to  the  last  antecedent  in  time,  and  the  last 
antecedent  in  time  is  the  time  when  the  Bank  is  alleged  to  have 
advanced  to  Lowndes  and  Bateson  the  said  100,000/.,  the  allega- 
tion of  time  is  repugnant  and  inconsistent,  &c. 

The  Court,  after  hearing  J.  Clarke  in  support  of  these  several 
causes  of  demurrer,  and  Taddy  contra,  overruled  all  the  objec- 
tions, except  as  to  the  want  of  alleging  time  and  place  to  the 
drawing  of  the  bills,  and  their  payment  by  the  plaintiffs  when  due. 
As  to  the  other  objections,  they  said  that  the  precise  amount 
agreed  upon  having  been  advanced  by  the  Bank  on  discount  of 
Lowndes  and  Bateson's  bills,  and  the  precise  amount  of  such  ad- 
vance paid  by  the  plaintiffs,  it  was  immaterial  what  the  dates  of 
the  bills  were :  however,  it  might  have  been  necessary,  if  the 
plaintiffs  had  only  taken  up  and  paid  part  of  the  bills  drawn,  to 
have  specified  those  which  they  had  so  paid.  And  next  they 
thought  that  it  did  sufficiently  appear  that  the  bills  which  Lowndes 
and  Bateson  had  drawn  were  those  which  the  Bank  had  dis- 
counted, and  which  the  plaintiffs  had  taken  up  and  paid :  that 
they  were  not  to  presume,  as  it  was  not  so  stated,  that  the  bills  ori- 
ginally drawn  hy  Lowndes  and  Bateson  had  been  renewed;  but  that 
if  they  had,  which  was  warranted  by  the  deed,  it  was  in  substance 
and  effect  the  same  thing,  if  the  first  set  of  bills  had  been  dis- 
counted by  the  Bank,  and  the  plaintiffs  had  been  at  "last  obliged 
to  take  up  and  satisfy  the  renewed  bills  which  had  been  given  in 
lieu  of  the  first  set.  In  answer  to  another  objection,  that  the  bills 
were  not  shewn  to  have  been  drawn  within  65  days' date,  or  in  what      [  299  ] 

other 
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1811.        other  manner  agreed  upon  between  Lowndes  and  Bateson  and  the 

plaintiffs ;  and  that  as  against  the  defendant,  who  was  only  a 
Denison  ^      .^  ,       ,  •     1      I         I     1  -n  1 

agaitut       surety,  It  was  necessary  to  shew  precisely  that  the  bills  were  drawn 

Richardson^,  according  to  the  power :  The  Court  further  said  that  it  was  quite 
immaterial,  as  the  bills  might  be  drawn  in  the  alternative  at  65 
days,  or  in  such  other  way  or  form  as  they  should  be  drawn,  &c. 
to  shew  which  way  they  were  drawn :  the  omitting  to  state  it 
was  only  avoiding  a  frivolous  particularity,  which  the  case  in  the 
event  did  not  require :  and  it  was  alleged  generally  that  the  bills 
were  drawn  according  to  the  form  and  effect,  true  intent  and 
meaning  of  the  indenture,  which  was  sufficient,  where,  in  the 
event,  there  was  no  necessity  for  particularizing  and  distinguish- 
ing them. 

But  with  respect  to  the  want  of  allegation  of  time  and  place, 
Js.  Clarke  contended  that  the  payment  of  the  bills  by  the  plain- 
tiflFs,  being  the  foundation  and  gist  of  the  action,  ought  to  be 
alleged  with  time  and  place,  according  to  the  rule  given  in 
5  Com.  Dig.  Pleader,  (C)  19.  That  the  allegation,  that  the  plain- 
tiffs were  then  and  there  obliged  to  pay  the  Bank  100,000Z.  on  ac- 
count of  such  bills,  must  refer  to  the  only  antecedent  of  time 
mentioned,  namely,  the  28tli  oi  August  1810,  when  the  bills  were 
drawn,  and  the  money  advanced  on  them  by  the  Bank;  which 
makes  it  repugnant  and  senseless :  for  the  defendant,  who  was  to 
indemnify  the  plaintiffs  for  his  proportion  against  the  default  of 
Ijcmmdes  and  Bateson  the  drawers  or  acceptors,  could  not  become 
liable  on  the  very  day  the  bills  were  drawn.  [Ije  Blanc j  J.  That 
would  be  before  the  bills  became  due.]  A  repugnant  date  is 
never  aided  unless  after  verdict. 
[  300  ]  Taddy^  contra,  argued  that  the  allegation  of  time,  as  to  the 

payment  of  the  bills  by  the  plaintiffs,  was  unnecessary  in  cove- 
nant, where  it  is  sufficient  to  set  out  the  covenant  and  the  breach 
of  it;  and  the  mode  of  damnification  need  not  be  stated  with  par- 
ticularity. [Lord  Ellenboroughf  C.  J.  The  plaintiffs  have  pro- 
perly set  out  their  damnification ;  but  the  only  question  is  whether, 
as  it  is  here  set  out,  that  they  "  then  and  there"  necessarily  paid 
so  much  to  the  Bank,  that  must  not  be  taken  to  refer  to  the  day 
of  the  advance,  the  last  antecedent  of  time:  but  the  plaintiffs  could 
not  necessarily  be  forced  to  pay  the  bills  of  exchange  on  the  very 
day  when  the  money  was  advanced  on  such  bills.  Bayley,  J.  If 
the  plaintiffs  voluntarily  incurred  a  damnification  they  could  not 
recover  upon  it.]  Supposing  the  words  "  then  and  there"  to  refer 

to 
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to  the  date  of  the  advance,  it  could  not  constitute  a  defence  to  this         1811. 

action  for  an  indemnity,  that  the  plaintiffs  had  paid  the  Bank  be-      _ 

,       ,       1         1  11-11  ^1  •       ^-  •     ^      Denison 

fore  the  day  that  they  were  obliged  to  do  so  ;  this  action  against        against 

the  surety  not  having  been  brought  till  after  the  bills  had  become  Richardson. 

due  and  the  principals  had  been  damnified.     [Bayley,  J.    But 

still  it  does  not  support  the  plaintiffs'  allegation,  that  they  were 

then,  i.  e.  on  the  28th  oi  August,  1810,  necessarily  obliged  to  pay 

the  Bank.] 

Lord  Ellenborough,  C.  J.     The  plaintiffs  cannot  support 

their  allegation,  that  by  reason  of  the  premises  they  were  forced 

and  obliged  to  pay,  and  did  then  and  there  necessarily  pay  the 

Bank  their  advance  on  the  bills,  when  it  appears  by  reference  to 

the  only  antecedent  of  time  mentioned,  that  this  was  on  the  very  day 

of  the  advance  on  the  bills,  and  that  the  plaintiffs  must  have  paid 

it  voluntarily.     I  was  considering  whether  the  words,  "  did  then 

and  there  necessarily  pay,"  might  not  be  referred  to  the  time  and      [  301   ] 

place  when  and  where  the  plaintiffs  were  forced  and  obliged  to 

pay  the  money ;  but  still  there  would  want  an  allegation  of  time 

and  place  when  and  where  they  were  forced  and  obliged  to  pay. 

All  this  waste  of  paper,  time,  and  expense  might  have  been  saved 

by  the  addition  of  a  few  words  as  to  time  and  place. 

The  Court  then,  on  the  application  of  the  plaintiffs*  counsel, 

gave  leave  to  amend,  on  payment  of  costs. 


Bateman  against  Smith.  Fridai/, 

June  28th. 

ri^HE  plaintiff  brought  assumpsit  against  the  defendant  to  re-  if  the  plaln- 

-*-    cover  31.  15s.  ^d.,  which  was  partly  for  beer  sold  and  deli-  tiffs  sue  in  a 

1         1  1     /•  1  1       1   p     1  rr-i      1  superior  court 

vered,  and  partly  tor  money  lent  to  the  defendant.      1  he  latter  for  a  demand 

pleaded  the  general  issue,  and  set  up  the  defence  of  infancy  at  the  of  above  4oj., 

trial.     The  plaintiff  contended  that  the  debt  was  for  necessaries  :  trial  is  cut 

but  Lord  Ellenborough,  C.  J.  at  the  sittings  at  Westminster,  over-  down  below 

ruled  the  demand  for  the  money  lent,  as  for  necessaries ;  and  un-  tjjg  defence  of 

der  his  Lordship's  direction,  the  jury  only  allowed  part  of  the  infancy;  and 

plaintiff's  demand  for  the  beer,  to  the  amount  of  1/.  1 3s.,  for  which  upon^^JX' 

they  damages  for 
the  plaintiff 
tinder  40j.;  the  defendant,  residing  in  Middlesex  at  the  time  of  the  action  brought,  and  liable 
to  be  summoned  to  the  county  court  there,  is  entitled,  under  the  stat.  23  G.  2.  c.  33.  s.  19.  to 
enter  a  suggestion  on  the  roll  to  that  effect,  entitling  him  to  double  costs  of  suit. 
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Bateman 

against 
Smith. 


[  S02  ] 


they  gave  their  verdict.  Whereupon  a  rule  nisi  was  obtained  by 
Park  on  a  former  day,  for  entering  a  suggestion  on  the  plea-roll, 
that  the  defendant  was  an  inhabitant  of  and  residing  in  Middlesex 
at  the  time  of  the  action  commenced,  in  order  to  entitle  her  to 
double  costs  upon  the  Middlesex  county  court  act,  23  G.  2.  c.  33. 
5.  19. 

Garrow  and  La'wes  now  opposed  the  rule,  and  contended  that 
the  case  was  not  within  the  statute,  as  the  law  allowed  in  the  first 
instance  of  a  debt  contracted  by  an  infant,  though  the  infant 
might  afterwards  avoid  it  at  her  election :  but  till  the  trial  it  could 
not  be  told  that  the  defendant,  who  had  only  pleaded  the  general 
issue,  would  set  up  the  defence  of  her  infancy  to  avoid  it:  and  here 
the  original  debt  was  above  40s.  and  therefore  not  within  the 
meaning  of  the  act.  In  like  manner  as  a  debt  reduced  by  a  set- 
off below  405.  has  been  held  not  to  be  within  the  act.  (a).     But 

Lord  Ellenborough,  C.  J.  said,  that  it  was  assuming  the 
whole  question  here  to  say,  that  the  original  debt  was  above  405. 
for  the  jury  had  found  the  damages  to  be  under  405.;  which  en- 
litles  the  defendant  to  recover  double  costs  by  the  very  words  of 
the  act  under  consideration. 

Per  Curiam,  Rule  absolute. 


(a)  Vide  ATCollum  v.  Carr^  1  Bos.  and  Pull.  223.  But  see  Clarke  v.  Aske^^ 
8  Easty  28.,  where  that  case  was  doubted,  and  a  debt  reduced  below  40j.  by 
part  payment  before  action  brought,  was  held  to  be  within  the  Southnvark 
Court  of  Requests  act.  And  the  like  construction  was  put  upon  the  London 
Court  of  Requests  act  in  Horn  v.  Hughes^  ib.  347. 


Legatt  asainst  Tollervey. 


[  *S03  ] 

Fridayi 
June  28th.    >. 

If  the  plaintiff  ^  I  ''HIS  was  an  action  on  the  case  for  a  malicious  prosecution  of 

in  an  action  X  the  plaintiff  by  the  defendant  for  a  felony ;  and  at  the  trial 
for  a  raahcious  J^    .     t    •     c  •  i        i   •     •«■» 

prosecution       before  Heathy  J.  m  bussex,  it  was  stated  by  the  plamtifi  s  coun- 

ofFer  to  pro^e  ggj  j^  opening  his  case,  that  a  *  bill  of  indictment  for  felony  had 
original  re-       been  preferred  by  the  defendant  against  the  plaintiff  at  the  Quar- 

cordofthe  in-  jej.  Sessions  of  the  peace  for  the  county  o\'  Sussex,  on  which  the 

dictraentand       ,  .     .™  •   j        i  •       ,  ,    ,  •        i  -n 

acquittal  or  a    plamtitt  was  tried  and  acquitted ;  and  then  another  bill  was  pre- 

true  copy  ferred 

thereof,  such 

evidence  must  be  received,  though  there  were  no  order  of  the  court  or  fiat  of  the  attorney- 
general  allowing  the  plaintiffa  copy  of  such  record :  but  the  officer  who,  without  such  au- 
thority, produces  the  record  or  gives  a  copy  of  it  to  the  party,  is  answerable  for  the  contempt 
of  court  in  so  doing ;  and  the  judge  at  nisi  prius  would  not  compel  him  to  produce  the 
record  in  evidence,  without  such  authority. 


IN  THE  PiFTY-FIRST  YeaR  OF  GEORGE   III. 


SOS 


ferred  for  the  same  offence,  which  the  grand  jury  did  not  find :         1811. 
and  the  plaintiff  afterwards  called  an  officer  of  that  court  as  a  " 

•  T  VOATT 

witness,  who  produced  the  indictments  :  but  as  it  did  not  appear  against 
that  either  the  court  of  quarter  sessions  or  the  attorney-general  Tolleuvey. 
had  authorized  a  copy  of  either  of  the  indictments  to  be  given 
to  the  plaintiff,  the  learned  judge  would  not  suffer  either  to  be 
proved,  and  nonsuited  the  plaintiff;  relying  on  the  authority  of 
a  case  of  Evans  v.  Philips  (a),  at  Monmouth  summer  assizes 
1763,  in  which  Mr.  Baron  Adams  declared  that  he  should  look 
on  the  copy  of  an  indictment  as  surreptitiously  taken,  and  not  to 
be  regarded,  unless  the  court  had  been  applied  to  and  had  or- 
dered such  copy.  That  if  the  plaintiff  had  a  right  to  a  copy 
of  the  indictment,  the  usual  application  to  the  court  or  to  the 
attorney-general  was  unnecessary  :  if  the  plaintiff  had  no  such 
right,  it  should  not  be  left  to  the  discretion  of  the  officer  of  the 
court,  whether  or  not  the  action  might  be  brought.  A  motion 
was  made  for  setting  aside  the  nonsuit,  on  the  ground  that  the 
want  of  an  order  from  the  court  for  a  copy  of  the  indictment 
was  not  necessary  to  found  the  plaintiff's  right  of  action,  what- 
ever difficulty  he  might  be  under  in  obtaining  the  necessary 
proof  of  his  case  without  the  aid  of  such  an  order;  and  a  rule 
nisi  having  been  granted ; 

Best,  Serjt.,  D'Oyley,  and  Roe  now  opposed  the  rule,  and  ■ 
insisted  that,  as  the  officer  who  produced  the  records  from  the 
sessions  had  no  authority  from  that  court,  nor  any  fiat  from  the  [  304  ] 
attorney-general  for  that  purpose,  it  was  a  wrongM  act  and 
breach  of  his  duty,  and  therefore  the  evidence  was  properly  re- 
jected. They  referred  to  the  general  order  made  by  the  judges 
at  the  Old  Bailey  in  the  16  Car.  2.(6),  (inter  alia,)  "7.  That 
no  copies  of  any  indictment  for  felony  be  given  without  special 
order,  upon  motion  made  in  open  court,  at  the  general  gaol  de- 
livery ;  for  the  late  frequency  of  actions  against  prosecutors, 
(which  cannot  be  without  copies  of  the  indictments,)  deterreth 
people  from  prosecuting  for  the  king  upon  just  occasion :"  which 
order,  they  observed,  had  been  constantly  acted  upon  ever  since, 
and  was  considered  by  Mr.  Baron  Adams  in  the  case  cited,  and 
by  the  learned  judge  before  whom  this  cause  was  brought,  as 
warranting  the  exclusion  of  any  other  evidence  of  the  indict- 


(a)  Reported  from  a  MS.  in  Sel<wj/n's  Ni.  Pri.  944. 

{b)  This  is  stated  at  the  beginning  giKelt/ng's  Reports,  (p.  s.) 


ment 
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181 1.       ment  than  the  record,  or  an  examined  copy  of  it  obtained  under 

^  such  an  order.     They  also  insisted  upon  the  inconvenience  of  a 

Leg ATT 
against       contrary  practice,  which  is  adverted  to  in  the  order  itself.     [Le 

ToLLERVEY.  Blanc,  J.  observed,  that  if  the  officer  of  the  court  of  quarter 
sessions  had  applied  to  the  judge  at  nisi  prius,  and  stated  that  he 
was  there  ready  to  produce  the  records,  but  had  no  order  of  the 
court  so  to  do,  there  is  no  doubt  that  the  judge  would  have  told 
him,  that  he  was  not  bound  to  produce  them  on  the  mere  appli- 
cation of  the  party.  But  it  is  a  dijBFerent  question  whether,  if 
offered  to  be  produced  in  evidence,  such  evidence  was  properly 
rejected  for  want  of  an  order. 

Shepherd,  Serjt.  and  Courthope,  in  support  of  the  rule,  insisted 
upon  the  admissibility  of  the  records  in  evidence  when  ready  to 
be  produced ;  though  the  officer,  without  an  order  for  the  pur- 
[  305  ]      pose,  might  not  have  been  compellable  to  produce  them  upon  an 
ordinary  subpoena  duces  tecum.     The  order  can  never  be  neces^ 
sary  to  make  the  record  or  an  examined  copy  evidence,  which  is 
evidence  per  se,  and  the  only  evidence  of  the  allegation  of  the 
prior  indictment ;  though,  without  it,  the  court  would  neither 
compel  the  officer,  if  present,  to  produce  it,  or  attach  him  for 
not  obeying  the  subpaona.      They  denied  the  authority  of  the 
case  before  Mr.  Baron  jidams ;  and  referred  to  Jordan  v.  Lewis 
[  306  J      ^^^^  j^g  giving  the  better  rule ;  where  Lord  C.  J.  LeCy  in  an  ac- 
tion 

{a)  2  Stra.  1 122.  The  following  is  a  more  correct  note  of  that  case,  from 
Mr.  Ford's  MS. 

Jordan  v.  Lewis,  H.  IS  Geo.  2.  B.  R. — "  The  plaintiff  and  one  Steibing  were 
indicted  at  the  Old  Bailey  for  forging  a  promissory  note,  and  acqmtted ;  and 
the  Court  ordered  Stebbing  only  to  have  a  copy  of  his  indictment;  but  Jordan, 
having  also  procured  a  copy  of  the  indictment  and  acquittal,  brought  an  action 
against  the  defendant  for  a  malicious  prosecution ;  and  this  copy  was  produced 
in  evidence,  &c.  It  was  objected  that  the  copy  ought  not  to  be  received,  be- 
cause the  judge  had  refused  to  grant  Jordan  a  copy  of  the  indictment;  and  the 
order  that  had  been  made  for  that  purpose  at  the  Old  Bailey  was  produced. 
But  Lee,  C.  J.  who  tried  the  cause,  allowed  this  copy  to  be  given  in  evidence ; 
and  the  prosecution  appearing  to  be  malicious,  the  plaintiff  recovered  200/. 
damiagfts  j  but  the  Chief  Justice  gave  the  defendant  leave  to  move  for  a  new 
trial.    And  now 

Sir  T/ioj.  Abney  and  others  moved  for  a  new  tiial,  and  that  the  plaintiff 
might  answer  the  matters  of  an  affidavit,  reciting  the  whole  circumstances  of 
the  case,  and  charging  him  with  procuring  the  copy  of  the  indictment  contrary 
to  the  express  directions  of  the  court. 

Sed  per  Curiam.  This  being  a  copy  of  the  indictment,  the  court  could  not 
refuse  receiving  it  in  evidence  j  nor  could  the  court  take  notice  in  what  manner  it 

was 
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tion  for  a  malicious  prosecution,  held  himself  bound  to  receive 
in  evidence  a  copy  of  the  indictment,  without  any  order  for 
allowing  such  copy  to  the  plaintiff:  and  the  plaintiff  having  ob- 
tained a  verdict,  this  court  afterwards  refused  to  set  it  aside. 

Lord  Ellenborough,  C.  J.  It  iss  very  clear  that  it  is  the 
duty  of  the  officer,  charged  with  the  custody  of  the  records  of 
the  court,  not  to^  produce  a  record  but  upon  competent  autho- 
rity, which  at  the  Old  Bailey  is  obtained  upon  application  to  the 
court,  pursuant  to  the  order  which  has  long  prevailed  there ; 
and  with  respect  to  the  general  records  of  the  realm,  upon  ap- 
plication to  the  attorney-general.  But  if  the  officer  shall,  even 
Ivithout  authority,  have  given  a  copy  of  a  record,  or  produce 
the  original,  and  that  is  properly  proved  in  evidence,  I  cannot 
say  that  such  evidence  shall  not  be  received.  He  may  incur  the 
penalty  of  his  contempt  of  the  court,  and  he  may  be  warned  at 
the  time  of  his  peril  in  so  doing :  and  a  discreet  officer  placed  in 
Such  a  situation  would,  doubtless,  before  he  produced  the  record, 
or  gave  a  copy  of  it,  apply  to  the  court,  and  state  the  circum- 
stances of  the  case;  and  it  cannot  be  doubted  that  he  would  be 
saved  harmless  in  doing  what,  after  such  disclosure,  the  court 
should  order  him  to  do.  But  still  I  cannot  help  thinking,  that 
the  rule  laid  down  by  Lord  C.  J.  Lee,  in  the  case  of  Jordan  v.' 
Lexois,  is  the  correct  one.  The  order  made  at  the  Old  Bailetf 
was  there  read  by  way  of  objection  to  the  evidence  offered :  but 

the 

was  obtained.  It  was  likewise  held  that  to  procure  a  copy,  &c.,  contrary  to  the 
directions  of  the  Old  Bailey ^  could  not  be  considered  as  a  contempt  (l)  of  the 
court ;  and  therefore  the  motion  was  denied.  But  the  chief  justice  said  that  if 
the  defendant  had  appUed  sooner,  when  this  action  was  first  brought,  the  court 
would  have  staid  proceedings.  And  Chappie,  J.  said  that  the  defendant  might 
have  an  action  against  the  officer  for  giving  the  plaintiff  a  copy  of  the  record ; 
for  he  ought  not  to  have  drawn  up  the  copy,  &c.  that  was  granted  to  Stebbing, 
as  if  both  defendants  had  been  acquitted ;  but  only  that  Stebbing  who  had  a 
copy,  &c.  allowed  him,  was  acquitted.  And  he  said  that  he  had  known  that 
done.    Sed  tamen  quaere ;  for  the  record  is  entire." 

In  Mr.  Justice  Cli've's  note  of  the  same  case  it  is  said  to  have  been  "  doubted 
by  the  court,  whether  the  defendant  could  not  maintain  an  action  on  the  case 
against  the  officer  who  had  granted  a  copy  of  the  indictment  contrary  to  the 
orders  of  the  court.*'  However  that  might  be,  it  seems  that  such  conduct 
in  an  officer  would  be  a  high  contempt  of  the  court,  and  punishable  accord- 
ingly. 

(i)  This  must  be  understood  as  applied  to  the  plaintiff  in  the  action,  and 
not  to  the  officer  of  the  court. 


1811. 

Legatt 

against 
TOLLERVKY. 
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1811.       the  Chief  Justice  said  that  he  could  not  refuse  to  let  the  plaintiff 
>  read  the  copy  of  the  indictment,  though  obtained  without  any 

agaimt  order  of  the  court  for  the  purpose.  If  the  production  of  such 
ToixERVJEY.  an  order  were  essential  to  the  validity  of  the  evidence,  then  if 
the  evidence  of  the  record  of  acquittal  on  the  former  prosecu- 
tion, or  a  true  copy  of  it,  v/ere  found  as  a  fact  in  a  special  ver- 
dict, it  would  be  immaterial,  unless  the  order  of  the  judge  or 
court  before  whom  it  was  tried,  allowing  it,  were  also  proved 
and  found.  But  can  this  be  stated?  Even  if  it  were  found  ne- 
gatively that  the  judge  or  court  had  refused  to  allow  the  party 
acquitted  a  copy  of  the  indictment ;  yet  if,  in  the  subsequent 
action  for  a  malicious  prosecution,  the  plaintiff  gave  in  evi- 
dence that  which  he  was  able  to  prove  to  be  in  fact  a  true  copy 
of  the  indictment,  can  it  be  said  that  it  would  not  be  available  ? 
"With  deference,  then,  to  the  opinion  expressed  by  Mr.  Baron 
Adams  in  the  case  cited,  by  which  alone  the  opinion  of  the 
learned  judge  appears  to  have  been  governed  on  the  trial  of  this 
cause,  I  do  not  see  how  the  circumstance  of  the  copy,  if  the  wit- 
ness proved  it  to  be  a  true  copy  of  the  record,  having  been,  as 
he  says,  surreptitiously  taken,  can  affect  the  validity  of  the  proof; 
though  the  officer's  conduct  in  lending  himself  as  a  voluntary  in- 
strument to  the  plaintiff's  purpose,  might  properly  be  animad- 
verted upon  by  the  court.  The  order  made  at  the  Old  Bailey 
does  not  state  that  actions  against  prosecutors  cannot  be  main- 
{  308  ]  tained  without  an  order  first  obtained  for  a  copy  of  the  indict- 
ment, but  only  that  they  cannot  be  maintained  without  copies. 

The  other  judges  assenting,  the  rule  for  setting  aside  the  non- 
suit was  made  absolute. 


Stoveld 
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[  *S09  ] 
Stoveld  against  Hughes  and  Another.  Friday, 

June  28th. 

IN  trovet  for  timber,  wliich  was  tried  before  tlie  I^ord  Cliief  The  defen. 
Baron  in  Sussex,  in  the  summer  of  1810,  it  appeared  that  Jidaq^gjjjg 
the  timber  was  originally  the  property  of  the  defendants,    and  of  timber, 

was  lying  at  their  wharf  at  Moat  Bridpe  on  the  25th  o^  Novem-  J^P  'y'"S  at 
-'     o  t.  their  own 

der  1809,  when  it  was  sold  by  them  to  W,  and  H.  Dixon,  and  was  wharf,  to  £>., 

tiiereupon  jointly  marked  by  the  servants  and  a^jent  of  the  defend-  ^^K  ""'^  py- 

^       '>         ■'  •'  o  _  able  at  a  future 

j:ints  and  the  Dixons  with  the  letters  W.  H.  D.  and  with  a  private  j^y^  which 

mark  of  the  latter,  in  the  presence  of  the  defendants,  who  then  said  timber  was 
that  they  would  semi  the  timber  to  Shorcham.     The  price  to  be  j^y  ^^  ^^^  ^ 
paid  by  the  Dixons  was  1027^.  and  their  agent  gave  the  defend-  small  part  of  it 
lints  b^ lis  to  that  amount  at  the  usual  credit,   in   this  trade,  <^f  ed  bv  the  de- 
three  months.     A  small  quantity  of  the  timber  was  soon  after-  fendants  to 

wards  forwarded  by  the  defendants  to  M^vpf  wharf,  (which  is  a  o"eplace,and 

■^  ^  _  °^^  '   ^  part  to  ano- 

stage  for  delivery  when  it  is  to  l)e  carried  to  Londoti,)  and  ano-  ther,  and  then 

ther  small  quantity  was  forwarded  by  them  to  *Shoreham  wharf.   -O.,  before  the 

time  Or  Pciv- 
The  rest  remained  at  Moat  Bridge  wharf,  and  was  sold  some  ment  anived, 

time  early  in  December  by  the  Dixofis  to  the  plaintiff,  who  paid  sold  the  whole 
V         r       1  n  1  •  1  5.     1       r    ,-x         7        totheplamtiff, 

them  for  the  same.     Between  the   16th  and  29th  ot  December,  who  notified 

(for  th€  witnesses  differed  as   t<>  the  day,)    Wilkinson,  the  plain-  such  sale  to 

tiff's  agent,  came  to  Moat  Bridge  wharf,  with  a  notice  from  the  jjjnts  andwas 

Dixons  to  deliver  the  timber  to  the  plaintiff.     Wilkinson  there  answered  that 

saw  Hughes,  one  of  the  defendants,  whom  he  informed  that  the  ^^^Jj  a^'^hg^ 

plaintiff   had  boucfht  the    timber    of    the  Dixons ;    to    which  inthepre- 

Hughes  answered,  that  it  was  very  well,  and  that  he  would  go  j^  r^^ j    ^  j. 

out  with  him  and  shew  him  the  timber :  they  accordingly  went  on  plaintiff mark- 

the  wharf,  where  l^FiV/miswi  found  the  timber  before  marked  by  fdallthetim- 

ber  lyinff  at 
the  Dixons,  on  which  he  put  the  further  njark  of   W.   S.  the  their  wharf, 

plaintiff's   initials;  and  some  of  the  timber  was  thu:^  marked  in  ^d  after- 

the  presence  of  the  defendant   Hughes.      Wilkinson  then   told  that  which 

Hughes  to  send  no  more  of  the  timber  to  the  Dixons,  to  tvhich  had  beenfor- 

Hughes  made  no  objection.     The  timber  was  not  proved  to  have  ^^^^^  ^^^^ 

been  measured  on  the  part  of  the  plaintiff,  but  he  had  given  Wil~  stages:  held 

kinson  an  account  of  it,  which  Hughes  compared  with  his  own  j^^'j.^  affg,.^"" 

account  such  assent  to 
•    ,  ""  die     transfer, 

and  sucfrmarking  by  the  plaintiff)  could  not  retain  or  stop  any  of  the  timber,  as  in  transitu, 
upon  the  subsequent  insolvency,  before  the  day  of  payment,  of  D.,  the  original  vendee,  to 
whom  payment  had  been  made  by  the  plaintiff,  whatever  question  there  might  have  been  as 
fcetween  the  original  vendors  and  vendee. 

Vol..  XIV.  Q  ,: 
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18fl.       account  of  it,  and  it  was  found  that  they  agreed.     It  appeared 
further,  that  the  Dixons.  were  suspected  by  the  plaintiff  to  be  in 
against       ^  failing  condition  early  in  the  njonih  of  December  ,•  and  on  the 
Hughes.      4th  o{  January  1810  Hughes  said  to  the  plaintiff*,  that  the  time 
of  payment  (meaning  of  the  Dixons^  bills  to  the  defendants  for 
the  price  of  the  timber,)  was  coming  round,  and  that  he  must 
see  the  Dixons  upon  it;  otherwise  he  niust  come  to  the  plaintiff, 
as  he  understood  that  he  had  bought  it :  on  which  the  plaintiff 
told  Hughes  that  he  had  settled  with  the  Dixons^  who  had  got 
bills  for  the  amount ;   and  that  he  was  apprehensive  the  defend- 
[  310  D     ants  would  not  be  paid.     The  defendant's  bills  from  the  Dixons 
were  in  fact  dishonoured,  and  the  defendants  claimed  to  stop  in 
transitu  as  well  the  timber  which  had  been  sent  forward  to  JEgypt 
and  Shoreham  wharfs,  which  he  had  given  notice  to  the  respective 
wharfingers  not  to  deliver  to  the  plaintiff,  as  that  part  which 
still  remained  at* il/oa/  iirzV^g  wharf ;  the  whole  of  which  timber 
at  each  place  had  been  sold  by  the  Dixons  to  the  plaintiff,  and 
marked  by  him  in  the  manner  before  stated.     A  formal  demand 
of  the  timber  was  made  by  the  plaintiff  on  the  defendants  at 
Moat  Bridge  wharf  on  the  5th  of  March^  who  refused  to  de- 
liver it;  and  on  the  Sth  of  ^^n7  another  demand  was  made  of 
them  to  draw  down  the  remainder  of  the  timber  to  the  barges, 
when  an  offer  was  made  to  pay  the  wharfage,  if  any  were  due; 
but  the  defendant  Hughes  said  that  no  wharfage  was  due,  and  re- 
fused to  part  with  it.      The  wharfingers  of  JEgypt  and  Shoreham 
wharfs  proved    that  parts   of    the   timber  had   been    delivered 
there  by  the  defendants  on  account  of  the  Dixons ;  but  the  plain- 
tiff''s  mark  was  on  it  as  well  as  that  of  the  Dixons :  and  the  Shore-- 
ham  wharfinger  afterwards  used  some  of  it  by  the  permission  of 
the  plaintiff,  and  was  to  pay  him  for  it :  but  he  had  before  had 
the  leave  also  of  the  Dixons  to  use  some  part,  and  they  had  told 
him  that  they  should  send  for  the  rest  to  forward  it  to  London. 
The  wharfingers  afterwards  received  notice  from  the  defendants 
not  to  deliver  it. 

The  question  made  at  the  trial  upon  the  whole  of  the  evidence 
was  whether  there  was  such  a  delivery  of  the  timber  by  the  de- 
fendants to  the  Dixofis,  as  would  prevent  the  defendants  from 
stopping  it  in  transitu  against  the  vendee  of  the  Dixons ;  and  a 
verdict  passed  for  the  plaintiff,  by  the  direction  of  the  Lord 
[  Sll  ]      Chief  Baron,  for  1027^.,  the  value  of  the  timber;  his  lordship 
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Relying  principally  on  the  part-delivery  (a)  of  the  timber  which 
had  been  made  by  the  defendants  on  account  of  the  Dixons  at 
JEgypt  and  Shoreham  wharfs ;  and  on  the  notice  to  the  defend- 
ants of  tile  sale  by  ihe  Dixons  to  the  plaintiff,  to  which  the  de- 
fendants had  made  no  objection  :  and  considering  the  contract 
to  be  entire,  and  the  bills  received  by  the  defendants  from  the 
Dixons  to  have  been  received  for  the  whole;  that  the  possession 
of  a  part  by  the  Dixons  under  that  entire  contract  and  payment, 
and  the  implied  assent  of  the  defendants  to  the  sale  made  by  the 
Dixons  to  the  plaintiff,  bound  the  defendants  to  deliver  the  re- 
mainder of  the  timber  to  the  vendee  of  the  Dixons ;  although 
the  greater  part  of  it  still  remained  on  the  wharf  of  the  defe(nd- 
ants,  and  the  Dixons^  bills  had  ultimately  been  dishonoured. 

A  new  trial  was  moved  for  in  last  Michaelmas  term,  when  the 
court  recommended,  if  the  pai'ties  could  agree  upon  the  facts,  to 
state  them  in  a  special  case;  but  this  not  having  been  settled, 
the  question  before  made,  as  to  the  defendant's  right  to  stop 
the  goods  in  transitu,  now  came  on  to  be  argued  upon  the 
judge's  report. 

Garrow  and  D'Oyley  shewed  cause  against  the  rule,  and  con- 
tended that  the  circumstances  of  the  case  shewed  an  actual  deli- 
very of  the  timber  by  the  defendants  to  the  Dixons,  the  original 
vendees,  in  the  first  instance,  and  afterwards  to  the  plaintiff^  the 
sub-vendee;  either  of  which  would  be  sufficient  to  sustain  the 
action  :  and  that  the  defendants,  after  such  actual  delivery,  had 
no  lien  on  the  timber  for  the  price,  nor  any  right  to  stop  in 
transitu.  After  the  sale  to  the  Dixons,  the  timber  was  taken  pos- 
session of  by  them,  through  the  agency  of  their  servants,  who, 
in  the  presence  and  with  the  assistance  of  the  defendants'  ser- 
vants, put  the  marks  of  the  Dixons  upon  the  pieces;  which  was 
as  complete  a  delivery  by  the  vendors,  and  a  taking  possession  by 
the  vendees,  as  the  subject-matter,  a  bulky  commodity,  would  ad- 
mit of.  A  part  of  it  was  afterwards  forwarded  to  Shoreham,  the 
original  intended  place  of  destination,  and  another  part  to  jEgypt 
wharf,  by  the  orders  of  the  Dixons,  dealing  with  it  as  their  own; 
having  before  given  bills  for  the  whole  at  the  usual  credit.  But 
further,  the  vendees  dealt  with  it  as  their  own,  by  making  a 
sale  of  it  to  the  plaintiff,  the  sub-vendee;  and  this  with  theknow- 

{a)  Vide  Slubey  v.  Heynuard,  2  H.  Blae.  504.,  and  Hammond  v.  Andenout 
1  New  Rep.  &9,    But  see  also  Hanson  v.  Meyer,  6  East,  626.  on  this  doctrine. 
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ledge  of  the  vendors,  and  without  objection  by  them.  This  brings 
it  within  the  case  of  Chaplin  v.  Rogers  (a),  where  after  a  bargain 
and  sale  of  a  stack  of  hay  between  the  parties  on  the  spot,  the 
vendee  having  sold  a  part  of  it  to  another,  who  took  such  part 
away,  was  held  to  be  evidence  of  such  an  actual  possession  taken 
of  the  commodity  by  the  original  vendee  of  the  whole,  thus  acting 
with  it  as  his  own  upon  the  delivery  of  the  original  vendor,  as  to 
take  the  case  out  of  the  statute  of  frauds.  [Lord  FAlenborougK  C.  J. 
The  change  of  mark  from  A.  to  B.  on  bales  of  goods  in  a  ware- 
house, by  the  direction  of  the  parties,  was  clearly  held  by  the 
house  of  lords,  in  a  late  case,  to  operate  as  an  actual  delivery  of 
the  goods;  and  this,  after  three  days' argument  at  their  bar :  though 
I  own  that  it  appeared  to  me  that  the  case  only  required  to  be 
stated  in  ordejr  to  be  disposed  of  at  once.]  Here  too  the  plain- 
tiff's agent,  after  the  sale  to  him  was  made  known  to  the  defen- 
dants, put  his  mark  upon  the  timber  in  the  presence  of  one  of  the 
defendants,  without  any  objection  made  by  him  at  the  time. 
They  also  referred  to  Hodgson  v.  Le  Bret  (b),  and  Anderson  v. 
Scott  (c),  at  the  sittings  before  Lord  Ellenboroughi  C.  J.;  where 
the  marking  of  goods  by  purchasers,  at  the  time  of  the  contract 
between  the  parties,  was  held  to  be  a  delivery  and  taking  pos- 
session by  the  vendees,  so  as  to  take  the  case  out  of  the  statute  of 
frauds;  though  in  fact  the  goods  remained  for  some  time  after^ 
wards  under  the  care  of  the  vendors.  [Lord  FMe?iborough,  C.  J. 
I  presume  that  the  cases  of  Hodgsoii  v.  Loy  (rf),  and  Hanson  v. 
Meyer  {e),  will  be  cited  by  the  defendant's  counsel  to  shew  that  a 
part-payment  for,  or  part-delivery  of  goods,  will  not  divest  the 
vendor's  right  to  stop  in  transitu  or  their  lien  on  the  remainder : 
but  in  the  one,  there  was  no  possession  taken  by  the  vendee ;  and 
in  the  other,  something  more  remained  to  be  done  before  the  con- 
tract was  complete.]  In  Slubey  v.  Heyvoard  Cf),  a  part-delivery 
to  the  sub-vendee  under  a  bill  of  lading,  upon  the  arrival  of  the 
ship,  was  held  to  put  an  end  to  the  transitus,  as  equivalent 
to  a  taking  possession  of  the  whole  by  such  sub-vendee.  And 
this  case  is  also  governed  by  Ellis  v.  Hunt  (g),  where  the  assignee 
of  the  vendee  putting  his  mark  on  the  goods,  while  they  were  at 

the 

(a)  1  Eojtt  192.        (i)  1  Campb.  N.  P.  Cos.  233.        (r)  Cited  »i.  235. 
(</).7   Term  Rep.  440.  {e)  6  Easty  614. 

(J)  2  H.  Blac.  504.;  and  vide  Hammimdw  jiadenaa,!  Jliknv  Rep.  69. 
ig)  3   Term  Rep.  464. 
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the  inn  in  their  way  to  the  vendee,  was  held  to  be  a  taking  pos-        1811. 
session  by  the  assignee,  which  prevented  any  subsequent  stopping  7~ 

in  transitu.  agaimt 

Marryat^  contra,  contended,  that  the  cases  which  had  been  de-       Hughes. 
termined  upon  the  statute  of  frauds,  where  the  only  question  was      '-  J 

whether  there  had  been  a  binding  contract  of  sale,  did  not'con- 
clude  the  right  of  stopping  in  transitu ;  which,  admitting  the 
contract  of  sale  in  the  first  instance,  gave  the  vendor  an  equitable 
right  to  repossess  himself  of  the  goods,  upon  the  insolvency  of 
the  original  vendee,  at  any  time  after  the  goods  were  in  fact  out 
of  his  possession  in  their  way  to  the  vendee,  and  before  the  ven^ 
dee  had  actually  or  constructively  taken  a  possession  of  them  ex- 
clusive of  the  vendor.  In  liMis  v.  Hunt,  and  most  of  the  other 
cases  where  a  constructive  possession  had  been  taken  by  the 
vendee  or  his  representative,  the  goods  had  been  put  in  tran- 
situ by  the  vendor,  and  were  in  the  actual  possession  of  carriers 
and  other  middle  persons,  who  might  be  considered  as  the  com- 
mon agents  of  both  parties :  the  goods  had  also  arrived  at  the 
end  of  their  journey :  but  here  the  greater  part  of  the  timber  con- 
tinued unpaid  for  in  the  hands  of  the  original  vendors,  upon  the 
credit  of  the  original  vendees ;  and  therefore,  upon  their  insol- 
vency, the  vendors  had  a  right  to  retain  so  much  of  thetimber 
as  remained  in  their  possession,  and  to  stop  in  transitu  that  which 
was  in  the  progress  of  actual  delivery  to  the  vendees,  but  had  not 
reached  its  ultimate  destination.  After  a  contract  of  sale,  the 
right  of  retaining  or  of  stopping  in  transitu  only  arises  upon  the 
insolvency  of  the  original  vendees ;  and  no  transfer  of  their  right 
to  another,  while  the  contract  is  still  executory,  and  before  the 
vendees  or  their  assigns  have  obtained  a  possession  of  the  goods  « 
distinct  from  and  exclusive  of  the  possession  of  the  vendors  and 
of  the  middle  men  employed  in  the  transit,  can  prevent  the  ven- 
dors from  retaining  or  repossessing  themselves  of  the  goods  in 
their  own  possession  or  in  transitu.  While  the  goods  are  in  the  [  315  ] 
hands  of  middle-men,  as  carriers,  wharfingers,  warehousemen, 
and  the  like,  an  order  to  them  from  the  vendors,  to  deliver  to  the 
vendees,  is  an  executed  delivery,  and  puts  an  end  to  the  transit 
as  between  those  parties.  So  where  the  subject-matter  of  sale 
was  one  entire  thing,  the  disposal  by  the  vendee  of  any  part  of 
that  thing,  and  a  separation  of  such  part  from  the  remainder, 
shewed  a  distinct  and  exclusive  possession  in  fact  of  the  property 
by  the  vendee  thus  dealing  with  it,  because  he  could  not  have 
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possessed  himself  of  a  part  without  taking  possession  of  the  entire 
subject-matter.  But  all  those  cases  are  distinguishable  from  the 
present.  Here  the  subject-matter  of  the  contract  was  divisible  in 
its  naiture,  and  was  in  fact  divided  at  the  time  of  the  sub-sale  to 
the  plaintiff";  for  before  that  time  a  part  of  the  timber  had  been 
sent  off  by  the  defendants  to  Shorehanit  the  first  intended  place 
of  destination  for  the  whole ;  and  another  small  part  to  JEgyipl 
wharf,  which  appeared  to  have  been  destined  to  Lo?i(Ion.  Tl)en 
with  respect  to  the  supposed  assent  of  the  defendants  to  the 
sub-sale  to  the  plaintiff  from  the  Dixo7is;  the  first  notification 
of  the  transfer  was  made  to  the  defendants  between  the  16th  and 
29th  of  Decembej'i  which  was  before  the  known  insolvency  of  the 
Dixons^  and  therefore  the  defendants  then  had  no  right  to  inter- 
fere, either  to  prevent  the  marking  of  the  pieces  by  the  plaintiff's 
agent,  or  even  to  his  taking  them  away,  and  thus  making  it  an 
executed  delivery.  One  of  the  defendants,  therefore,  saying  that 
it  was  verywell,  could  not  affect  their  legal  or  equitable  rights  in 
the  event  which  afterwards  happened,  and  out  of  which  their  right 
to  stop  the  goods  arose.  They  had  done  no  ttt  to  induce  the 
plaintiff  to  purchase  from  the  Dixonsy  nor  were  they  parties  to 
the  transaction.  The  defendants  might  reasonably  suppose,  as 
nothing  was  said  to  the  contrary  at  that  time,  that  the  plaintiff 
had  purchased  of  the  Dixons  upon  the  usual  credit;  and  there- 
fore there  was  nothing  to  call  upon  the  AekndvLxM  Hughes  to  give 
any  other  answer  than  what  he  did ;  it  not  being  then  ascertained 
that  \\\e  Dixons^  bills  would  not  be  paid:  it  was  not  till  the  4th  of 
January,  that  the  plaintiff  disclosed  to  the  defendants  that  he  had 
already  paid  for  the  timber.  ''*  ''" ' 

Lord  Ellen  BOROUGH,  C.  J.  The  defendants  were  the  only 
persons  who  could  contravene  the  sale  and  delivery  to  the  plain- 
tiff from  the  Dixons ;  and  when  that  sale  was  made  known  to  the 
defendant  Hughes,  before  the  29th  of  December,  he  assented  to  it, 
by  saying  x}eri/  well,  and  to  the  marking  of  the  timber  by  the 
plaintiff's  agent,  which  took  place  at  the  same  time.  If  that  be  not 
an  executed  delivery,  I  know  not  what  is  so.  Then  all  inquiry,  as 
to  what  happened  after  the  29th  of  December,  is  beside  the  pur- 
pose. It  signifies  nothing  what  was  the  ulterior  destination  of 
the  goods  after  an  executed  delivery,  if,  indeed,  the  marking  of 
the  timber  by  the  plaintiff's  agent  at  Moat  Bridge  had  not  been 
done  with  the  knowledge  and  consent  of  the  defendants,  the  ven- 
dors; it  may  be  admitted  for  this  purpose,  that  th^  would  not 

hare 
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have  been  bound  further  than  they  were  already  bound  by  what 
had  taken  place  as  between  them  and  the  original  vendees:  but 
by  what  had  passed  on  or  before  the  29th,  the  defendants  recog- 
nized the  transfer  of  the  property  to  the  plaintiff,  and  from  that 
time  a  new  person  became  liable  to  them  for  the  wharfage. 

Grose,  J.  There  was  an  express  assent  by  the  defendants  to 
the  transfer  of  the  property  from  the  Dixons  to  the  plaintiff. 

Le  Blanc,  J.  The  plaintiff  having  given  notice  to  the  defen- 
dants that  the  Dixons  had  sold  the  property  to  him,  and  his  then 
marking  them  as  his  own,  made  an  end  of  the  transit,  and  the 
defendants  could  no  longer  retain  or  stop  the  timber. 

Bayley,  J.  It  is  clear  that,  after  the  defendant's  assent  to  the 
transfer  from  the  Dixons  to  the  plaintiff,  and  to  the  marking  of 
the  timber  by  the  plaintiff's  agent,  the  defendants  could  no  longer 
stop  it  in  transitu. 

Rule  discharged. 
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Tiie  King  a/ralnst  The  Inhabitants  of  the  Parts  of      [  *3I8  ] 


LiNDSEY  in  the  County  of  Lincoln. 


Saturday, 
June  29th. 


^I^HIS  indictment  charged  that  for  18  years  past  there  has  been  A  canal  com- 

and  still  is  a  certain  public  and  common  bridge  in  the  parish  pany>  autho- 
i-^-7-i  r   r  ■    7  t        •         ^    •  "zed  by  an 

oi  Loningsbyy  m  the  parts  or  Linasey^  over  the  river  Bam,  at  a  act  of  parlia- 

place  called  Bulfs  Ford,  situate  in  the  king's  common  highway  ment  to  make 

leading  from  the  town  of  Coningsby  to  the  town  of  TattershaUi  navigable  and 

in  the  same  parts,  &c.  used  by  ail  the  king's  subjects  with  their  to  make  and 

carriages,  &c. ;  and  that  the  said  bridge  was,  on  the  31st  of  De-  taln'^na^'ieabl 

cember,  49  Geo.  3.  ruinous  and  broken  down,  &c.  and  that  the  cuts,  and  build 

defendants  were  bound  to  repair  it.  bridges  and 

'  other  works 

*The  defendants  pleaded,  that  the  company  of  proprietors  of  connected 

the  Horncastle  Navigation,  in  the  county  of  Lincoln,  mentioned  nation  having 

in  an  act  of  the  32  Geo.  3.,  (hereinafter  set  forth),  after  the  1st  for  their  own 

of  June  1792,  and  before  the  taking  of  this  inquisition,  to  wit,  on  nfmgab"rm^ 

the  and  deepen- 
ed a  ford 
which  crossed 
the  highway,  and  thereby  rendered  a  bridge  necessary  for  the  passage  of  thd  public,  which  was 
accordingly  built  at  the  expense  of  the  company  in  the  first  instance,  are  bound  to  maintain  the 
same;  and  the  burthen  of  repair  cannot  be  thrown  upon  tlie  inhabitants  of  the  (county)  parts  of 
Lindsey,  in  the  county  of  Lincoln. 
The  company  were  found  to  have  profitable  funds  for  the  purpose. 
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the  31st  of  January^  35  Geo.  S.^  for  their  ausii  use,  benefit,  and 
convenience,  and  under  and  by  virtue  of  the  autliority  and  powers 
vested  in  them  by  that  act,  made  a  navigable  cut  near  the  side  of 
the  river  Bain,  communicating  therewith,  to  straiglucn  the  course 
of  the  river,  and  to  avoid  obstructions  to  the  navigation  of  it ; 
and  through  and  along  which  navigable  cut,  large  qtiantities  of 
water,  to  wit,  of  the  said  river,  from  the  time  of  making  such 
navigable  cut,  have  continually  flowed  and  still  flow;  and  that 
the  said  company  of  proprietors  afterwards,  &c.  under  the  same 
authority  and  powers,  erected  the  said  bridge  (in  question)  upon 
and  over  the  said  naxngable  cut  so  made  as  aforesaid,  and  not  up- 
on and  over  the  ancient  course  and  channel  of  the  said  rivo' ;  (in 
and  along  which  ancient  course  and  channel,  near  to  the  said 
navigable  cut,  divers  other  large  quantities  of  water  have  con- 
tinued from  the  time  of  making  the  said  navigable  cut,  to  flow,) 
710  bridge  being  there  before,  or  required  there,  until  the  making  of 
the  said  navigable  cut :  and  that  the  said  company  of  proprietors 
the  said  navigable  cut  so  made  as  aforesaid,  from  the  time  of  the 
making  thereof  until  the  taking  of  this  inquisition,  have  main- 
tained and  continued,  and  still  do  maintain  a?id  continue,  for  their 
oivn  use,  benefit,  and  convenience.  By  reason  of  which  said  seve- 
ral premises  the  said  bridge  so  erected  the  said  company  of  pro- 
prietors of  right  ought  to  have  upheld  and  repaired,  &c.  ard  still 
of  right  ought  to  uphold,  repair,  and  rebuild  as  need  may  re- 
quire, &c.  The  replication  insisted  on  the  obligation  of  the  in- 
habitants of  the  parts  of  hindsey  to  repair  the  bridge;  on  which 
issue  was  joined  to  the  country. 

The  only  question  made  on  the  trial,  at  the  last  assizes  at 
Lincoln,  was  whether  the  inhabitants  of  the  parts  of  Lindsey,  or 
the  Horncastle  navigation  company,  were  bound  to  repair  the 
bridge :  and  a  verdict  was  taken  by  consent  for  the  prosecution, 
subject  to  the  opinion  of  this  court,  on  the  following  case. 

An  act  of  the  32  Geo.  3.  c.  107.  intituled,  "  An  act  for  enlarg- 
ing and  improving  Tattershall  canal,  from  the  river  Witham  to 
the  town  of  Tattershall,  and  extending  the  same  into  the  river 
Bain,  and  for  making  the  Bain  navigable  from  thence  to  the 
town  o^  Horncastle,  in  the  county  of  Lincoln,  and  also  for  amend- 
ing and  rendering  complete  the  navigable  communication  be- 
tween the  Witham  and  the  Fosdike  canal,  through  the  high  bridge 
in  the  city  of  Lincoln,"  enacts,  "  That  it  shall  and  may  be  lawful 
for  the  said  company  of  proprietors,  and  they  are  hereby  autho- 
rized 
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fixed  and  empovocred  to  deepen,  widen,  and  enlarge  the  said  canai, 
from  the  junction  thereof  with  the  river  Witham  to  the  town  of 
Tattershally  and  to  extend  the  same  into  the  river  J^ain  within 
the  parish  of  Tattershall ;  and  also  to  make  the  river  Bam,  and 
the  several  streams  ccjmmunicating  therewith,  near  or  in  the 
town  of  Horncastle,  navigable  from  the  junction  with  the  said 
canal  to  the  town  of  Horncastle ;  and  also  to  make  any  navigable 
cuts  at  and  near  the  sides  of  the  river  Bain,  to  straighten  the 
course  of  the  said  river,  and  to  avoid  any  mills  or  obstructions  to 
the  navigation  thereof.  And  in  order  to  make  and  complete  the 
navigation  of  the  said  river,  and  the  several  other  works  by  this 
act  authorized,  &c.,  the  said  company  shall  and  are  also  hereby 
empowered  to  dig  and  cut  the  banks  of  the  same  canal,  river, 
and  streams,  and  to  widen  and  deepen  the  same ;  and  also  to  erect 
in  or  upon  the  said  canal  and  river  Bai7i,  and  the  streams  com- 
municating therewith,  and  the  sevei'al  cuts  to  be  made  as  afore- 
said, and  upon  the  lands  adjoining,  &c.  such  and  so  many  bridges, 
piers,  arches,  tunnels,  sluices,  culverts,  locks,  flood-gates,  weirs, 
pens  for  water,  staunches,  drains,  wharfs,  quays,  houses,  ware- 
houses, landing-places,  weighing-beams,  cranes,  ways,  roads,  and 
such  stones  or  posts,  with  marks  for  ascertaining  the  number  of 
miles  of  or  in  the  said  navigation  ;  and  also  such  other  works  and 
conveniencies  as  the  said  company  shall  think  requisite  and  ne- 
cessary for  or  relating  to  the  carrying  the  purposes  of  this  act 
into  execution ;  and  from  time  to  time  to  alter,  repair,  and  amend, 
or  discontinue  the  same,  or  any  of  them,  and  to  divert,  alter,  widen, 
enlarge,  and  extend  any  bridges,  ways,  roads,  cuts,  sluices,  and 
other  works  and  conveniencies  already  erected,  &c.  within  the 
limits  of  or  near  to  the  said  intended  navigation ;  and  also  to 
make  such  towing-paths,  &c.  for  towing  boats,  &c.  upon  the  said 
navigation,  and  to  keep  the  same  from  time  to  time  in  repair ; 
and  also  to  construct  all  other  works,  matters,  and  things,  which 
they  shall  think  proper  or  necessary  for  the  making,  improving, 
completing,  preserving,  and  using  the  said  navigation,  accords 
ing  to  the  true  intent  and  meaning  of  this  act,"  &c. 

When  this  act  passed,  the  course  of  the  river  Bain  inter- 
sected the  common  highway  above-mentioned  at  a  place  called 
Butfs  Ford.  The  river  in  this  place  was  fordable,  except  occa- 
sionally in  times  of  flood,  and  no  bridge  had  ever  been  erected 
over  it.  In  1793  the  company,  for  the  purposes  of  the  naviga- 
tion, and  by  virtue  of  the  powers  vested  in  them  by  the  above 

act, 
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act,  made  a  navigable  cut  near  the  river  Bain^  and  across  the 
said  highway,  at  the  distance  of  about  100  yards  from  Butt's 
Ford,  This  cut  rendered  the  highway  impassable,  and  the 
company  built  over  it  the  bridge  in  question ;  and  about  the 
same  time  built  a  culvert  for  the  passage  of  carriages  and 
travellers  over  the  old  channel  of  the  Bain  at  Butt's  Ford. 
The  waters  which  flow  along  the  course  of  the  Bain,  above  the 
point  where  the  cut  communicates  with  the  river,  have  been 
diverted  into  this  new  channel,  which  is  of  sufficient  dimen- 
sions for  the  passage  of  the  average  waters  of  the  river ;  but  in 
times  of  flood  the  surplus  waters  flow  along  the  old  channel. 
The  drainage  waters  of  the  county,  which,  before  the  cut  was 
made,  run  into  the  Bain,  still  fall  into  the  old  channel,  and 
with  the  flood-waters  pass  in  the  same  course  through  the  cul- 
vert at  Butt's  Ford.  The  bridge  in  question  has  been  repaired 
by  the  company  in  the  only  instance  in  which  it  has  required 
repair.  It  has  never  been  repaired  by  the  inhabitants  of  the 
parts  o^  Lindsey.  The  company  collect  tolls  upon  their  naviga- 
tion, and  after  defraying  all  charges,  divide  upwards  of  5l.  per 
cent,  on  their  capital. 

Abbott  was  to  have  argued  on  the  part  of  the  prosecution,  in 
effect  for  the  canal  company;  and  Balguy,  Jun.  contra:  but, 
the  court,  after  the  late  decision  against  the  Medisay  Navigation 
Company  (a),  founded  upon  a  review  of  the  former  cases  upon 
the  same  subject,  thought  the  present  case  too  clear  for  argu- 
ment. And  it  wa^  then  admitted  that  it  could  not  be  distin- 
guished upon  principle  from  the  case  of  the  Medway  navigation 
bridge;  particularly  as  the  act  in  question  only  authorizes  and 
empowers,  but  does  not  compel  the  company  to  execute  any  of 
the  works  mentioned  in  it. 

Lord  Ellenbokough,  C.  J.  also  observed  that  the  act  au- 
thorized the  company  not  only  to  alter,  repair,  and  amend,  but 
even  to  discontinue  any  of  the  works  before  authorized  to  be 
erected ;  amongst  others,  any  bridge  :  and  the  inhabitants  of  a 
county  could  never  have,  by  law,  a  permanent  burthen  thrown 
upon  them  to  repair  a  bridge  of  which  they  had  not  the  perma- 
nent use  and  enjoyment  secured  to  them. 

Grose,  J.  The  defendants  caimot  be  liable  to  repair  a  bridge 
erected  and  continued  for  the  private  benefit  of  the  company ; 


(<t)  The  King  T.  The  Inhabitant  of  the  County  of  Kent,  13  East,  220. 
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for  without  the  cut  made  by  the  company  for  their  own  benefit, 
there  would  be  no  necessity  for  the  bridge. 

Le  Blanc,  J.  The  circumstances  of  this  case  are  very  nearlj' 
the  same  as  occurred  in  the  late  case  of  the  indictment  against 
the  inhabitants  of  Ke7it,  and  must  be  governed  by  the  same 
principle.  The  authority  given  to  the  company  to  make  the 
cut,  which  rendered  the  highway  impassable  without  a  bridge, 
must  create  an  obligation  in  them  to  erect  the  bridge,  though 
the  word  authorize  in  the  act  might  not  of  itself  create  the 
obligation. 

Bayley,  J.  The  bridge  is  rendered  necessary  for  the  pur- 
poses of  the  company,  but  not  for  the  purposes  of  the  inhabit- 
ants of  the  parts.  The  inhabitants  might  have  continued  to  use 
the  ford  as  they  did  before  the  works  executed  by  the  company 
for  their  own  benefit  deprived  them  of  the  use  of  it. 

Verdict  and  judgment  for  the  defendants. 
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Doe,  Lessee  of  Ann  Didsbury  and  C.  Flint,  against  Saturday, 
Thomas  and  Others. 


T 


HIS  was  an  ejectment  to  recover  a  farm  consisting  of  35  Whereates- 
acres  of  land,  in  the  parish  of  Tidesisoell,  in  Derbyshire,  ^^  ^^^  g^ 
which  was  tried  at  Derby,   before    Wood,  B.     An7i  Didsbury,  years  ago,  de- 
the  lessor,  claimed  the  premises  under  the  will  oi  Samuel  White,  hirson^forHfe 
dated  26th  of  November  1754,  whereby  he  devised  them  by  the  remainder  to 
description  of  "  all  those  his  closes,  lands,  and  hereditaments,  his  grandson 
with  the  appurtenances,  situate  at  TidesivcU,  then  in  the  posses-  maindertothe 

sion  of /lis  son  Richard  White,  to  trustees,  (C.  Flint,  the  lessor,  \^^^\^  °^^^^ 
,.,  p,  ..  \    n  n  body  of  the 

being  the  executor  or  the  surviving  trustee,)  for  a  term  oi  500  grandson,  re- 
years,  in  trust  to  raise  260/.  for  certain  purposes;  and  subject  maindertothe 
thereto,  to  his  son  Richard  White  for  life;  remainder  to  his  plaintiff  in 
grandson  Richard  White  for  life :  remainder  to  the  heirs  of  the  tail ;  between 
body  of  his  said  grandson  R,  W. ,-  remainder  to  the  heirs  of  ^^^  ^^^  defen- 

the  dant,  the  de- 
visee in  fee  of 
the  son,  the  question  was  whether  the  land  in  dispute,  wliich  had  been  occupied  by  tlie  son  in 
the  lifetime  of  the  testator,  was  part  of  the  entailed  estate,  or  had  been  acquired  by  his  own 
purchase  ;  evidence  of  reputation  that  the  land  had  belonged  to  Sir  J.  S.  and  tvas  purchased 
of  him  by  the  first  testator,  is  not  admissible ;  though  coupled  with  corroborative  parol  evi- 
dence that  the  land  had  belonged  to  Sir  J.  S.  before  the  occupation  of  it  by  the  son,  and  also  by 
a  deed  of  conveyance  of  another  farm  in  the  same  place  from  the  first  testator  to  a  younger 
son  about  the  same  period,  in  which  it  was  recited  that  the  land  thereby  conveyed  had 
been  then  lately  purchased,  amongst  other  lands,hy  the  testator  of  Sir  J.  S. 
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the  body  of  his  said  son  R.  W. ;  remainder  over  to  other 
children.  The  testator  died  in  1761.  His  son  Bichard,  (who 
was  baptized  in  1716,  and  had  been  in  possession  of  these  premises 
in  his  father's  lifetime  and  up  to  his  death,)  continued  in  pos- 
session till  his  death  in  1772,  when  he  left  a  son,  Richard,  (the 
grandson  named  by  the  testator  Samuel,)  and  a  daughter,  Ann, 
the  lessor  of  the  plaintiff.  Richard,  the  grandson,  who  was 
bom  in  1750,  entered  upon  the  death  of  his  father,  and  con- 
tinued possessed  till  his  death  in  1803.  He  died  without  issue, 
and  not  having  suffered  a  recovery,  but  made  a  will  devising 
the  premises  to  the  defendants.  On  his  death  Ann  Didsbicry, 
the  lessor,  claimed  as  heir  of  the  body  of  the  first  Richard,  the 
son  of  the  testator,  under  the  limitation  in  his  will. 

The  only  question  made  at  the  trial  was  whether  Samuel 
White,  the  testator,  was  seised  of  these  premises  at  the  time  of 
making  his  will  and  at  his  death ;  the  plaintiff  insisting  that  he 
was  so  seised ;  having,  as  it  was  alleged,  purchased  them  of  Sir 
John  Statham,  and  permitted  his  son  Richard  to  occupy  them 
until  his  (the  testator's)  death.  It  appeared  that  the  premises 
in  dispute  consisted  of  a  farm  called  the  Meadow  Farm,  ori- 
ginally seven  closes,  but  now  divided  into  nine,  and  in  all  35 
acres :  and  it  was  proved  by  several  witnesses  that  one  George 
Robinson,  "who  ivos  tenant  to  Sir  John  Statham,  occupied  the 
farm  before  the  first  Richard  White  had  it;  and  that  Richard 
took  possession  of  it  about  6 1  years  ago,  and  continued  pos- 
sessed as  long  as  he  lived,  and  occupied  no  other  land  which 
pould  have  been  his  father's  during  that  time.  That  his  father, 
Samuel,  lived  from  10  to  14  years  after  the  first  Richard  was  in 
possession  of  the  farm.  But  another  witness,  who  also  deposed 
to  the  fact  of  the  first  Richard's  taking  possession  of  and  occu- 
pying the  Meadonso  Farm  at  the  same  time  when  his  brother, 
Edward  White,  occupied  another  farm  called  Foxlow's-Croft, 
said  that  both  farms  nxiei'c  rej^uted  to  be  Sir  John  Statham'^,  and 
to  have  been  purchased  by  Samuel  White  of  Sir  John  Statham 
^t  the  same  time.  Then  a  deed  was  proved,  dated  2Sth  of 
March  1 752,  and  made  between  Samuel  White  of  the  one  part, 
and  Edward  White,  one  of  his  sons,  of  the  other  part ;  whereby 
Samuel  White,  in  consideration  of  natural  love  and  affection, 
&c  bargained  and  enfeoffed  his  son  Edward  and  his  heirs  of  all 
that  farm,  &c.  within  Tideswell,  called  Foxlaw's  Croft;  all 
which  said  farm,   ^c.   have   been    lately  purchased    amongst 
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of  and  from  Sir  John   Statham,  &c. ;    habendum  to  Edward 
White  in  fee. 

Objection  was  taken  by  the  defendant's  counsel  to  the  evi- 
dence of  reputation  before  stated ;  but  the  learned  judge  was  of 
opinion  that,  coupled  with  the  deed  abovementioned,  the  evi-  ,  , 
dence  was  admissible.  He  thought  that  as  ^t  was  in  proof  that 
Sir  John  Statham  was  the  landlord  of  the  Meadow  Farm  when 
it  was  occupied  by  G.  Robinson  before  the  first  Richard  White^^ 
occupation  of  it;  and  that  as  the  deed  also  proved  that  Sir  John 
Statham  was  also  the  owner  of  Foxlanso^s  Croft,  and  that  Samuel 
White  \m(i  purchased  that,  amongst  other  lands  and  heredita- 
ments, of  Sir  John  Statham  ;  and  as  it  was  also  proved  that  both 
the  sons  {Edward  and  Richard,)  took  possession  of  their  re- 
spective farms  at  the  same  time;  there  was  a  sufficient  basis 
laid  to  admit  reputation  that  those  other  lands  and  hereditaments 
referred  to  in  the  deed  were  the  Meadow  Farm :  and  after 
summing  up  the  whole  evidence,  he  left  it  to  the  jury ;  telling 
them,  that  if  in  their  judgment  Samuel  White  were  the  owner 
of  the  Meadow  Farm  at  the  time  of  making  his  will,  and  at  his  [  326  }  • 
death,  Ann  Didsbury  was  entitled  to  that  farm  as  heir  in  tail 
under  Samuel  White's  will :  and  in  that  case  they  would  give 
their  verdict  for  the  plaintiiF.  But  if  they  thought  that  Richard 
White,  his  son,  had  purchased  the  farm  hiraselfi  or  had  ac- 
quired the  ownership  in  it  otherwise  than  under  his  father's 
will,  then  the  defendants  were  entitled  to  it  under  the  will  of 
the  last  Richard,     The  jury  found  for  the  plaintiff. 

Clarke,  in  last  Easter  term,  moved  for  a  new  trial,  upon  the 
ground  of  the  objection  taken  at  the  trial  against  the  admissi- 
bility of  the  evidence  of  reputation,  that  the  land  at  Tides- 
ivell,  described  in  the  will  as  then  in  the  possession  of  the  testa- 
tor's son  Richard,  had  belonged  to  Sir  John  Statham,  and  was  '' 
purchased  of  him  by  Samuel  White,  the  testator.  He  insisted  ^ 
that  in  no  case  was  reputation  admissible  to  prove  ownership 
or  possession  of  private  property.  And  a  rule  having  been 
granted, 

Vaughan,  Seijt.  now  appeared  on  the  pdrt  of  the  plaintiff, 
and  admitting  that  reputation  alone  in  a  matter  of  private  right 
was  not  admissible  in  evidence,  contended  that  it  was  properly 
received  when  accompanied,  as  it  was  in  this  case,  with  the 
possession  of  the  land  at  the  time  by  the  party  to  whom  the 

evidence 
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evidence  referred,  and  coupled  as  it  was  with  the  deed  proved, 
the  contents  of  which  were  confirmatory  of  the  reputation.  He 
also  suggested  the  inutility  of  the  present  application,  even  if 
the  court  should  be  of  opinion  that  the  evidence  of  reputation 
was  not  receivable,  as  there  was  other  evidence  sufficient  to  sus- 
tain the  verdict:  and  he  also  stated  that  the  lessor  of  the  plain- 
tiff, since  the  trial,  had  procured  the  original  deed  of  convey- 
ance of  the  land  in  question  from  Sir  John  Statham  to  the  tes- 
tator.    Whereupon, 

The  Court  agreed  that  the  rule  must  be  made  absolute :  Lord 
Ellenborotigh,  C.  J.  saying,  that  it  was  very  unfortunate  for  the 
lessor,  where  the  verdict  must  be  the  same  upon  another  trial, 
that  they  should  be  obliged  to  send  the  cause  to  trial  again. 

Rule  absolute  (a). 

(a)  The  admissibility  of  evidence  of  this  description  has  been  vexata  questio 
for  many  years  in  JVe'stminster-hall s  as  the  following  notes,  which  I  have 
taken  from  time  to  time,  will  suffice  to  shew. 

The  following  is  the  same  case  which  is  reported  in  4  Term  Rep.  157.  for 
another  point,  which  came  on  upon  demurrer,  in  Hil.  31  Geo.  3.  and  where 
ging  stones  on  the  plaintiff  had  leave  to  amend, 
the  lord  s  Morenvood  against  Woody  M.  32  Geo.  3.  B.  U.— Trespass  for  breaking  and 
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Qu.  Whether 
general  evi- 
dence of  repu- 
tation as  to  a 
prescriptive 
right  of  dig- 


waste,  annex- 
ed to  a  parti- 
cular estate, 
be  admissible? 
Two  judges 
against  two. 
But  one  of 
those  who 
held  the  af- 
firmative 
thought  it  re- 
quired other 
evidence  of 


entering  the  plaintiff's  close  called  Snvannvick  Common,  in  the  parish  of  Alfre- 
ton,  in  the  county  of  Derby,  and  digging  stones  therein,  and  carrying  them 
away,  &c.  The  defendant  pleaded,  that  there  are  certain  wastes  or  commons 
lying  open  to  one  another,  one  called  Siuanivkk  Common,  being  the  close  in 
which,  &c.  the  other  called  Swanwick  Green,  in  Alfreton,  &c.;  and  that  he 
was  seised  in  fee  of  a  messuage  and  lands  in  Alfreton,  in  right  of  which  he 
prescribed  for  the  liberty  of  digging  for  and  carrying  away  all  necessary  flags 
and  stones  in  Snxantwick  Common,  and  in  Sivanauick  Green,  for  the  repair  of 
his  houses,  fences,  &c.  The  plaintiff"  replied,  that  he  was  lord  of  the  manor 
of  Alfreton,  and  that  the  defendant  of  his  own  Wrong  committed  the  trespass. 
the  right  to  be  The  defendant,  in  his  rejoinder,  insisted  on  his  prescriptive  right  as  stated  in 
first  laid  as  a  the  plea ;  on  which  issue  was  joined.  At  the  trial  before  Hotham,  B.  at  Derby 
foundation.  assizes,  the  defendant  called  many  witnesses,  who  proved  that,  for  between  60 
that  such  ^"'^  ^^  years  past,  he  and  those  from  whom  he  claimed  had  been  in  the  con- 
evidence  may  stant  exercise  of  the  right  stated  in  his  plea ;  in  many  instances  to  the  know- 
be  given  as  to  ledge  of  the  lord,  who  had  threatened  to  bring  actions,  and  been  dared  to  do 
a  particular  gQ  by  the  defendant's  ancestors,  who  insisted  on  their  right.  On  the  other 
th  °  h'  ot  aa  '^^"'^'  ^^  plaintiff  produced  a  presentment  in  1717,  of  the  freeholders  of  the 
to  a  private       court  baron  of  the  manor  of  *y^//rf/ow,  of  which  the  plaintiff  is  lord,  and  which 

Prescription :     presentment  was  signed  by  one  Robert  IVoodt  the  foreman,  and  others  j  which 
y  three  to  name 

one.  "Where  a 

person  had  been  dead  a  great  number  of  years,  whose  hand-writing  was  required  to  be  proved, 
it  was  done  by  shewing  the  similarity  of  tne  hand-writing  in  question  to  the  hand- writing  of  his 
will,  and  no  objection  wai  taken  to  it,  either  at  the  bar  or  by  the  court. 
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name  of  Robert  PFood,  was  proved  to  tally  with  the  subscription  (l)  to  the  will 
of  Robert  Wood,  the  grandfather,  from  whom  the  defendant  claimed,  and  which 
will  was  produced  from  the  registry.  One  of  the  items  in  that  presentment 
was, — "  If  any  person  gets  stone  without  leave  of  the  lord  of  the  manor,  we 
pain  him  IOj.  The  plaintiff"  also  called  another  witness  to  prove  that,  in  a  con- 
versation with  the  defendant's  uncle,  from  whom  the  defendant  also  claimed, 
the  uncle  had  admitted  that  the  lord  of  the  manor  had  the  right,  and  he  would 
not  be  beholden  to  him  for  the  stone.  The  jury  found  for  the  defendant. 
Thus  much  appeared  on  the  Judge's  report,  on  a  motion  for  a  new  trial.  But 
the  plaintiff''s  counsel  stated  flirther,  (which  was  admitted  by  the  other  side, 
and  so  taken  by  the  court,)  that  the  learned  Judge  had  rejected  other  evidence 
which  they  had  tendered,  and  for  which  alone  the  new  trial  was  moved  for, 
viz. 

1st,  Other  presentments  of  a  similar  nature  to  the  one  received  in  evidence  ; 
but  to  which  no  subscription  could  be  proved  by  any  person  from  whom  the 
defendant  claimed  :  this  was  offered  as  evidence  of  reputation. 

2d,  General  parol  evidence  of  reputation,  that  none  but  the  lord  had  a  right 
to  dig  stone,  &c.  on  the  locus  in  quo. 

A  rule  nisi  having  been  granted;  Chambre,  Clarke,  Sutton,  Willis,  and 
Ascough  contended,  in  support  of  their  rule,  that  a  general  custom  or  prescrip- 
tion, covering  all  the  estates  of  the  tenants  of  the  manor,  might  clearly  be 
proved  by  evidence  of  reputation ;  and  that  there  was  no  solid  distinction  be- 
tween that  case  and  the  case  of  a  particular  prescription.  There  were  no  title 
deeds  in  the  one  case  more  than  in  the  other,  to  which,  as  to  a  more  certain 
criterion,  reference  could  be  had.  In  both  instances  the  right  rested  on  me- 
mory of  particular  instances  of  the  exercise  of  it.  In  the  case  of  a  modus,  re- 
putation is  evidence ;  and  yet  that  relates  to  a  particular  estate.  In  the  Bishop 
of  Meath  V.  Lord  Belfield,  in  1747,  cited  in  Bull.  N.  P.  295.,  it  was  held  that 
evidence  of  reputation  was  admissible  in  a  quare  impedit,  that  one  Knight  had 
been  in  by  the  piesentation  of  Lord  R. :  which  is  a  stronger  case  than  this. 
The  case  of  Webb  v.  Petts,  Noy,  44.  was  clearly  the  case  of  a  modus  for  a 
particular  farm ;  and  there  the  court  held  hearsay  evidence  to  be  sufficient. 
Such  evidence  as  this  is  also  admissible  in  the  case  of  a  manerial  custom ;  and 
yet  the  public  have  as  little  to  do  with  the  custom  of  a  paiticular  manor  as 
with  a  private  prescription.  Other  persons  in  the  parish  may  claim  the  same 
right  as  the  defendant ;  and  then  it  might  have  been  laid  as  a  custom :  in  which 
case  these  presentments  would  have  been  decisive  evidence  against  it.  So  that 
by  laying  it  as  a  prescriptive  right  annexed  to  each  farm,  instead  of  a  custom, 
all  the  lord's  proof  of  his  right  is  gotten  rid  of;  and  the  tenants  may  give  in 
evidence  those  very  tortious  acts  as  evidence  of  a  prescription,  all  which  united 
together  could  not  have  supported  a  custom  against  the  positive  written  testi- 
mony subscribed  by  all  their  ancestors  who  were  tenants.  Here,  they  said, 
there  was  sufficient  to  ground  the  hearsay  evidence  on. 

The  counsel  on  the  other  side  were  not  heard  by  the  court,  who  made  se- 
veral observations  during  the  argument,  to  which  the  counsel  for  the  plaintiff 
adapted  their  answers.     On  granting  the  rule  nisi. 
Lord  Kenyon,  C.  J.  said,  he  doubted  very  much  if  evidence  of  reputation 
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could  be  adduced  in  support  of  any  prescription,  unless  it  affected  th0  public 
interest  in  some  way  or  other. 

AsiiiruRST,  J.  in  the  course  of  the  argument,  said  tfiat  if  tliis  had  been  laid  as 
a  custom,  he  conceived  that  general  reputation  would  have  been  evidence  :  but 
in  the  case  of  a  private  prescription,  he  doubted  it  very  much. 

BULLER,  J.  observed  that  the  practice  had  been  different  on  different  cir- 
cuits. On  the  Oxford  it  has  been  the  practice  to  reject,  and  on  the  Western 
circuit  to  receive  this  sort  of  evidence.  But  upon  the  latter  I  have  told  the 
counsd,  that  I  would  indeed  receive  such  evidence,  if  they  pressed  it,  but 
that,  in  summing  uy,  I  should  tell  the  jury  that  they  were  to  decide  upon 
the  other  pat  ts  of  the  case. 

Lord  Kenyon,  C.  J.  (after  the  argument.)  The  evidence  given  by  the 
defendant  of  an  usage  of  about  70  years  is  extremely  strong  in  his  favour ; 
and  the  only  evidence  to  weigh  against  it  is  that  of  the  presentment  signed 
hy  Robert  Wood :  but  that  is  not  necessarily  inconsistent  with  it.  The  lord 
might  have  the  general  right,  and  yet  a  particular  tenement  have  a  prescrip- 
tive right  also.  On  that  ground,  therefore,  there  is  no  pretence  for  impeach- 
ing the  verdict.  With  respect  to  the  other  question  raised  resi)ecting  the  re- 
jection of  general  evidence  of  reputation ;  it  is  involved  in  great  dispute ; 
and  one  is  apt  to  imbibe  prejudices  from  the  ojiinion  one  has  always  heard 
inculcated.  Upon  the  Oxford  circuit  which  I  went,  such  evidence  was  never 
received ;  and  I  cannot  help  thinking  that  that  practice  is  best  supported  by 
principle.  Evidence  of  reputation  upon  general  points  is  receivable,  because 
all  mankind  being  interested  therein,  it  is  natural  to  suppose  that  they  may 
be  conversant  with  the  subjects,  and  that  they  should  discourse  together 
about  them,  having  all  the  same  means  of  information.  But  how  can  this 
apply  to  private  titles,  either  with  regard  to  particular  customs  or  private 
prescriptions  i  How  is  it  possible  for  strangers  to  know  any  thing  of  what 
concerns  only  these  private  titles  ?  I  barely,  however,  throw  out  these  hints 
as  the  ground  of  my  present  opinion ;  la^nng  in  my  claim  to  change  that 
©pinion  if  I  should  hear  any  thing  which  shakes  it. 

AsHHURST,  J.  declared  himself  of  the  same  opinion :  adding,  that  the 
utmost  which  the  evidence  offered  went  to  prove  in  tlie  present  case  was  that 
the  lord  had  the  general  right ;  but  that  did  not  negative  a  particular  right, 
provided  it  was  made  out  in  evidence,  which  it  had  been  in  the  present 
instance. 

BuLLER,  J.  I  have  already  mentioned  what  has  been  the  general  practice 
on  the  Oxford  and  on  the  Western  circuit ;  and  as  there  are  two  judges  from 
each  of  those  circuits  in  court  (l),  it  is  hardly  likely  for  us  to  agree  upon  the 
general  point.  But  thus  far  I  agree  with  my  lord  and  my  brother  Ashhurstt 
that  in  no  case  ought  evidence  of  reputation  to  be  received,  except  a  founda- 
tion be  first  laid  by  other  evidence  of  the  right.  Now  here  there  was  no 
foundation,  or  at  least  a  very  slight  one,  in  comparison  to  the  evidence  given 
by  the  defendant.  But  I  cannot  agree  that  it  ought  not  to  be  received  at  all. 
It  was  settled  that  it  ought  in  the  cases  cited  in  argument,  and  also  in  many 
other  instances  which  relate  merely  to  private  titles :  in  one  in  particular,  as 

(l)  Lord  Kenyan  and  Ashhunty  J.  had  gone  the  Oxford^  and  Buller  and 
Grose,  J.  the  Western  circuit. 

to 
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to  whether  such  a  piece  of  ground  is  parcel  of  one  close  or  another.  So  .  1811. 
again  in  the  case  of  pedigrees.  But  as  to  this  particular  case,  the  evidence  is 
very  strong  with  the  defendant.  It  was  not  proved  that  the  estate  in  question 
was  in  the  possession  of  the  defendant's  grandfather  at  the  time  he  signed  the 
presentment  which  was  read  in  evidence  :  and  even  if  that  were  made  out, 
all  the  evidence  since  for  above  60  years  is  the  other  way.  The  defendant's 
ancestors  have  all  that  time  taken  stone  in  defiance  of  the  presentment,  and  in 
the  face  of  the  lord  himself,  who  was  dared  to  bring  any  action  for  it.  Now, 
supposing  all  the  evidence  of  reputation  had  been  received,  I  think  it  ought 
to  have  weighed  so  slightly  with  the  jury,  that  the  court  ought  not  to  grant 
a  new  trial.  For  I  do  not  know  that,  because  evidence  which  ought  to  have 
been  received  was  rejected,  therefore  the  court  are  bound  to  grant  a  new 
trial,  if  they  see  clearly  that  the  verdict  is  right,  notwithstanding  such  evi- 
dence had  been  admitted. 

Grose,  J.  was  of  the  same  opinion  as  Buller,  J.  on  the  general  point, 
that  evidence  of  reputation  is  to  be  admitted.  I  confess,  he  said,  that  habit 
has  so  enured  my  mind  to  think  it  admissible  in  these  cases,  that  I  cannot 
change  my  opinion  without  much  further  consideration  :  though  I  ceitainly 
should  if,  upon  future  thoughts,  I  should  be  convinced  that  the  practice  of 
the  western,  and  I  believe  also  of  the  northern  circuit,  is  wrong.  Once,  in- 
deed, I  remember  the  case  of  a  pedigree  tried  at  Winchester,  where  there 
was  a  strong  reputation  throughout  all  the  country  one  way,  and  a  great 
number  of  persons  were  examined  to  it :  but,  after  all,  the  whole  was  over- 
turned, and  proved  to  have  no  foundation  whatever,  by  the  production  of  a 
single  paper  from  the  Herald's  Office :  which  shews,  to  be  sure,  how  cauti- 
ously this  sort  of  evidence  ought  to  be  admitted. 

Rule  discharged. 
In  the  case  of  Outram  v.  Moreu>ood,  Hil.  33  Geo.  3.,  5  Term  Rep.  12S. 
Lord  Kenyon,  C.  J.  said,  "  Although  a  general  right  may  be  proved'^y  tra- 
ditionary evidence,  yet  a  particular  fact  cannot."  The  particular  fact  there 
was  whether  a  certain  close,  then  called  the  Co<iv  Close,  had  been  part  of  the 
estate  of  Sir  John  Zouch  in  the  18th  of  Eliz.,  out  of  which  certain  rents  and 
coals  had  been  reserved :  and  all  the  court  agreed,  that  this  fact  could  not  be 
proved  by  entries  made  by  a  third  person,  deceased,  in  his  books  of  receipts 
of  rents  from  his  tenant ;  considering  such  entries  as  no  more  than  a  decla?-a- 
tion  of  the  fact  made  by  such  third  person  ;  which  was  different  from  the  en-  ' 
tries  of  a  steward,  who  thereby  charges  himself  with  the  receipt  of  the  mo- 
ney. And  Grose,  J.  distinguished  this  from  the  cases  where  traditionary 
evidence  had  been  allowed,  "  because  the  tradition  of  a  particular  fact  is  not 
evidence." 

In  Nicholls  V.  Parker,  Exeter  summer  assizes  1 805,  upon  a  question  of  Traditionary 
boundary  between  two  parishes  and  manors,  whether  a  certain  common  was  reputation  is 
within  the  parish  and  manor  of  Holne,  of  which  Sir  Bouchier  Wrey,  Bart.,  was   ^^''"^""^^  °* 

lord,  tween  two  pa- 
rishes and  ma- 
nors :  and  this  though  the  old  persons  deceased  making  the  declarations  claimed  rights  of 
common  on  the  respective  wastes,  which  might  be  enlarged  by  such  evidence ;  there  being  no 
litigation  pending  or  in  contemplation  at  the  time,  which  could  induce  a  belief  that  they  had 
in  view  to  make  evidence  for  themselves,  though  the  boundary  had  long  before  been  and  after- 
wards continued  to  be  vexata  questio. 
Vol.  XIV.  R 
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lord,  or  within  the  parish  of  Buckfastleigh  and  manor  of  Mainboiu,  of  which 
Colonel  Parker  was  lord  ;  Le  Blanc,  J.  admitted  evidence  of  what  old  per- 
sons, now  dead,  had  said  concerning  tlie  boundaries  of  the  parishes  and  ma- 
nors ;  though  not  as  to  particular  facts  or  transactions.  And  this,  though 
these  old  persons  were  parishioners,  and  claimed  rights  of  common  on  the 
wastes,  which  would  be  enlarged  by  their  several  declarations ;  there  not  ap- 
pearing to  be  any  dispute  at  the  time  respecting  the  right  of  the  old  persons 
making  the  declarations,  at  least  no  litigation  pending ;  (for,  in  tmth,  the 
boundary  had  been  long  in  dispute  between  the  respective  parishes  and  ma- 
nors, and  intersecting  perambulations  had  been  made  both  before  and  after 
such  declarations  by  the  respective  parties ;)  so  that  those  persons  could  not 
be  considered  as  having  it  in  view  to  make  evidence  for  themselves  at  the 
time.  And  in  support  of  the  same  opinion  were  cited,  The  King  v.  The  In- 
habitants of  Hammersmith,  sittings  at  Jfestminster  after  Hilary  term  1776, 
before  Lord  Mansfield,  C.  J.(l),  and  a  case  of  Down  v.  Hole,  at  Taunton,  in 
1795,  before  Laivrence,  J.  in  both  which  the  same  point  had  been  ruled. 

In  Clothier  V.  Chapman,  Bridgeiuater  summer  assizes  1805,  where,  in  re- 
plevin, the  question  was  whether  Street  Hill,  aKas  I-veythorne  Hill,  a  waste, 
was  parcel  of  Iveythorne  Farm,  and  the  soil  and  freehold  of  one  Rooke,  or 
not ;  evidence  was  offered  of  declarations  of  old  persons  deceased,  as  to  the 
ancient  boundary  of  the  waste  belonging  to  Iveythorne  Farm,  that  it  extended 
to  the  inclosures  on  the  north  side  of  the  hill :  and  2  Roll.  Abr.  185.  pi.  5. 
tit.  Prerogative,  was  cited  in  support  of  it,  where  it  was  held  that  such  de- 
clarations, as  to  whether  certain  land  was  parcel  of  a  manor  or  of  an  estate, 
were  deemed  admissible  as  between  subjects,  but  not  as  against  the  crown : 
and  Da-vies  v.  Pierce,  2  Term  Rep.  53.  was  also  cited.  But  Graham,  B.  re- 
jected the  evidence  in  this  case,  where  the  question  was  not  as  to  the  boun- 
dary of  a  parish  or  manor,  but  between  one  person's  private  property  and 
another.  There  was  a  verdict  afterwards  for  the  defendant,  by  whom  this 
evidence  had  been  offered,  so  that  the  question  could  not  be  stirred  again. 

See  the  next  case. 


(l)  Vide  Peake^s  Evid.  (Appendix,  S3.),  and  vide  another  case  c^  Ireland 
T.  Powell,  Salop  spring  assizes,  1802,  cor.  Chambre,  J.  ib.  IS. 
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'^P'HE  pkintiiF  declared    in  trespass  against  the  defendant  for  To  an  action 

cutting  down  and  converting  to  his  own  use  oak  and  ash  of  trespass  for 

trees  of  the  plaintiff,  at  the  parish  of  Eastham,  in  the  county  of  and  conveit- 

Vhesten  to  which  the  defendant  pleaded  not  guilty :  and,  2dly,  ing  trees, 

that  a  close  called  Sower  Fields  in  the  same  parish,  &c.  before  ^njant  iifsti-^ 

and  at^  the  time  when,  &c.  was  and  still  is  the  close,  soil,  and  fied  as  grow- 

freehold  of  the  defendant;  and  that  the  said  trees,  before  and  soirndfree" 

until  the  said  time  when,  &c.  were  growing  in  and  upon  the  said  hold,  the 

close,  and  before  and  until  that  time  were  \\\?,  freehold ;  where-  P'^^"tift  repli- 

fore  he  cut  down  and  converted  them,  &c.     The  plaintiff  re-  trees  were  his 

plied  to  the  special  plea,  that  the  said  trees,  before  and  until  the  freehold,  &ri6. 

said  time  when,  &c.  were  the  trees  and  freehold  of  him  the  plaiji'  hold  of  the  de- 

tif]  and  not  the  freehold  of  the  defendant,  in  manner  and  form  fendant :    and 

as  in   that  plea  alleged,  and   concluded   to  the  country.     The  to  be  proved 

cause  was  sent  by  mittimus  from  this  court  to  be  tried  by  the  by  shewing 

court  at  Chester,  and  a  very  special  report  was  afterwards  made  ^^^  clnEn"^ 

by  the  learned  chief  justice  of  *  Chester,  as  well  of  the  course  woody  belt, 

which  the  cause  took,  as  of  the  evidence  given  at  the  trial.  ^/iT*^  ^^ 

'  ^      o    _  wnicli  sur- 

It  was  stated  by  the  plaintiff's  counsel,  in  his  opening,  that  rounded  the 
independent  of  evidi?nce  of  ownership  directly  applicable  to  the  f  j"  ^  (.^ 
trees  in  question,  it  would  be  proved  that  the  plaintiff's  manor  undivided  by- 
was  surrounded  on  all  sides  by  a  belt  of  land  extending  iH  feet  ^"Y  fences 
beyond  a  circular  hedge,  within  which  belt,  the  whole  of  it  being  ral  closes  ad- 
more  or  less  wooded,  the  trees  in  question  had  been  cut.     That  J^^^ing;  of 
the  existence  of  this  belt  would  be  proved  by  the  exercise  of  ed  part,  be- 
right  over  it  on  the  part  of  the  S^flrn^^y  family,  and  by  repiita-  longing  to  dif- 
tion  [a).     That  it  would  appear  that  while  timber  had  been  from  ^nd  tharfrom 
time  to  time  felled   by  the  different  owners  of  the  fields  into  time  to  time 
which  the  belt  extended,  their  cuttings  had  been  always  confined  and  hi^'" 
to  trees  growing  on   such  parts  of  the  respective  fields  as  were  tors,  at  their 

riot  P^e^s'^'"^*  cut 
down,  for  their 
{a)  See  the  last  case,  and  the  notes  annexed  to  it.  own  use,  the 

trees  growing 
within  the  belt,  and  that  the  several  owners  of  the  different  closes  inclosing  the  belt  never 
felled  trees  there,  though  they  felled  them  in  other  parts  of  the  same  closes,  and  that  when 
they  made  sale  of  their  estates,  the  trees  in  the  belt  were  never  valued  by  their  agents,  because 
they  were  reputed  and  considered,  to  belong  to  the  plaintiff' and  his  ancestors,  in  which  the 
several  owners  acquiesced. 
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1811.  not  within  the  belt;  and  that  all  trees  within  it  had  always  been 
"7  p  left  standing  by  them,  though  equally  fit  for  cutting  when  the 
against  '  Others  were  cut :  and  that  when  cut  within  the  belt,  as  they  had 
WHUi:.  also  been  from  time  to  time,  it  was  always  by  the  order  and  for 
the  use  of  the  Stanley  family.  The  defendant's  counsel,  not  ob- 
jecting to  the  evidence  opened  being  given  de  bene  esse,  laid  in 
his  claim  to  object  in  the  conclusion  to  all  the  evidence  of  repu- 
tation, or  of  acts  of  ownership  by  the  Stanley  family  as  to  any 
Other  part  of  the  belt  other  than  within  the  defendant's  land 
where  the  trees  in  question  had  been  cut,  as  not  applying  to  the 
issue  to  be  tried  ;  referring  to  the  rule,  that  the  custom  of  one 
manor  is  not  evidence  of  the  custom  of  any  other ;  nor  the  cus- 
tom of  tithing  in  one  parish  evidence  of  that  of  another  parish : 
.  [  234-  ]  though  he  admitted  that  it  would  be  otherwise  in  cases  where 
different  spots  might  be  connected  in  respect  of  some  common 
quality  or  general  rule  applicable  to  all ;  as  in  the  instances  of 
border-law,  and  of  a  general  custom  of  tithing,  where  the  cus- 
tom laid  included,  as  parts  of  a  larger  district,  two  or  more  pa- 
rishes. To  this  it  was  intimated  from  the  bench,  that,  without 
deciding  upon  the  objection  before  the  proper  time  should  arrive, 
it  seemed  to  them  that  the  evidence  opened  appeared  rather  to 
lie  within  the  line  of  admitted  exceptions,  than  within  the  ge- 
neral ground  of  objection  taken.  But,  as  much  would  depend 
upon  the  general  connexion  of  the  particular  facts  proved,  the 
whole  of  the  evidence  should  be  received  de  bene  esse,  as  pro- 
posed, reserving  to  the  defendant's  counsel  the  right  of  objecting 
to  the  applicability  of  any  part  of  it,  as  it  should  turn  out  in  the 
result;  and  upon  this  understanding  the  cause  proceeded. 

The  evidence  was  then  stated,  which  was  of  two  descriptions : 
1st,  that  which  related  to  the  acts  of  the  parties  interested  in 
respect  of  the  defendant's  own  land  whereon  the  trees  in  question 
grew.  2dly,  That  which  related  to  acts  of  ownership  by  the 
Stanley  family  in  other  closes  connected  with  the  belt,  together 
with  the  acts  of  their  respective  owners  and  occupiers.  Of  the 
first  description,  the  result  of  the  evidence  was  that  the  defend- 
ant claimed  under  one  Bradford,  who  was  the  former  owner 
of  the  Sower  Field,  on  which  the  trees  in  question  grew.  That 
the  land  being  then  upon  sale,  Bradford  employed  one  Williatn- 
son  to  value  the  timber  belonging  to  him  ;  referring  him  to  Lyon, 
})is  tenant  in  possession,  to  point  out  what  that  timber  was; 

thereby 
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Stamlev,  Bt. 
against 


thereby  making  Li/on  his  agent  for  that  purpose:  and  upon  the  1811. 
information  oi  Lyon  the  tenant,  stating  that  the  timber  *  trees  in 
question  which  grew  within  the  belt  in  Bradford's  field,  being  8 
or  9  in  number,  did  not  belong  to  Bradford  but  to  Sir  Thomas  White. 
Stanley^  those  trees  were  omitted  in  the  valuation  made  for  Brad-  L  ^^^  J 
ford  of  the  rest,  amounting  to  nearly  100  trees.  That  Bradford 
was  made  acquainted  with  what  had  been  thus  done  by  William- 
son and  Lyon  his  appointed  agents,  and  acquiesced  in  their  con- 
duct, not  only  by  abstaining  from  making  any  objection,  but  by 
selling  the  remainder  for  as  much  less  as  the  trees  in  question 
were  worth.  That  the  land  was  on  sale  as  well  as  the  timber, 
and  the  purchaser  was  to  take  the  latter  at  Williamson's,  valua- 
tion.^ That  Williamson  afterwards  purchased  the  Sower  Fields 
but  sold  it  again  to  a  Mr.  Richards,  by  or  under  whom  the  de- 
fendant now  claimed  ;  and  the  defendant  made  his  purchase  of 
the  timber  at  the  valuation  which  excluded  the  belt  trees;  and  they 
were  cut  down  by  his  order  before  the  action  brought.  Under 
the  second  description  of  evidence,  Lyon,  the  former  tenant,  , 
who  continued  in  possession  after  the  defendant's  purchase,  said 
on  his  examination,  that  when  the  timber  was  to  be  valued  for 
Bradford  his  landlord,  he  had  not  pointed  out  the  trees  in  the 
belt,  because  he  would  not  bring  his  landlord  into  mischief;  harm- 
ing heard  many  years  ago,  and  ever  since,  that  the  ^plaintiff's 
boundary  included  them.  He  also  spoke  of  a  tree  cut  down 
8  years  before,  while  he  was  tenant  to  Bradford,  within  the  belt, 
which  he  did  not  mention  to  his  landlord,  because  he  thought  it 
belonged  to  the  Stanleys.  Edwards,  a  witness  aged  71,  had 
known  all  his  life  the  ring-fence  of  the  Hooton  estate  (the  plain- 
tiff's) to  which  the  Sower  Field  adjoins.  He  remembered  faUs  of 
timber  in  the  Big  Sower  Field  (another  field  adjoining  on  the 
belt,)  as  far  back  as  50  years.  His  brother  was  the  tenant  of  it  [  336  j 
under  one  Edmonstone.  No  trees  were  felled  by  Edmonstone  with- 
in 1.5  feet  of  the  fence  (the  belt).  The  tenant  said  that  the  trees 
(within  the  belt)  were  Sir  Thomas  Stanley's.  There  was  a  second 
fall  of  timber  there  35  years  ago,  while  Edmonstone  was  still 
the  landlord;  but  none  was  felled  within  that  distance  of  the 
plaintiff's  fence.  There  was  a  third  fall  25  years  ago,  by  the 
same  Edmonstone ;  and  though  all  the  trees  fit  for  cutting  in  the 
rest  of  the  field  were  then  felled,  yet  none  were  felled  within 
the  15  feet.  The  same  witness  was  tenant  many  years  ago,  in 
the  time  of  Sir  William  Stanley^  of  another  field  called  White'&, 

in 
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1811.        in  the  same  relative  situation  to  the  plaintiff's   boundary.     A 

Mr.  Lee  was  his  landlord,  who  then  had  a  fall  of  timber  in  the 
Stanley  Bt 

against     '  ^^^^  5  b"^  none  was  felled  within  the  15  feet.     The  same  witness 

White.  proved  that  the  greatest  part  of  the  15  feet  was  covered  with 
brusiiwood,  and  that  the  trees  within  it  belonged  to  Sir  William 
Stanley.  Skilleim^  a  witness  aged  69,  had  also  known  the  ring- 
fence  all  his  life  from  the  time  of  Sir  Ronaland  Staiiley,  and  had 
been  employed  to  cut  timber  in  different  parts  of  the  ring-fence 
for  55  years  past.  The  width  of  the  ring-fence  throughout  was 
always  15  feet,  and  on  the  inside  of  it  there  was  a  close  fence  all 
the  way  round.  The  ring-fence  consisted  of  timber  and  brush- 
wood, and  the  witness  had  cut  dffmi  timber  and  small  trees  iviihin 
the  \5feet  in  most  parts  of  the  ring-fence  for  the  Stanley  family  : 
and  had  never  known  the  15  feet  in  cultivation,  and  never  knew 
any  body  but  the  Stanleys  cut  ixdthiji  that  distance.  He  spoke  to 
the  15  feet  being  the  division  between  the  township  oi  Hooton 
and  Haughtoni  that  it  had  been  always  reputed  to  be  the 
boundary. 
[  S37  ]  Upon  the  conclusion  of  the  evidence  the  plaintiff's  counsel 

offered,  to  avoid  dispute,  to  waive  all  that  did  not  relate  to  the 
close  in  question ;  but  the  defendant's  counsel  objected  to  this 
after  the  impression  had  been  made  on  the  jury  by  hearing  it, 
and  stood  upon  his  original  objection  to  the  admissibility  of  the 
second  description  of  the  evidence  above  noticed.     Whereupon 
the  plaintiff's  counsel  retracted  his  offer  of  having  it  struck  out 
of  the  notes,  and  the  Chief  Justice  sum?nedup  the  tvhole  to  the  jury ; 
telling  them  that  the  issue  joined  on  the  record  was  whether  the 
trees  in  question  were  the  trees  and  freehold  of  the  plaintiff,  who 
claimed  the  trees  only,  and  not  the  soil  on  which  they  grew : 
that  such  a  claim  might  exist  in  point  of  law;  as  if  one  grant  to 
another  and  his  heirs  all  trees  in  such  a  part  of  a  forest,  saving 
the  soil ;  the  grantee  has  a  fee  to  take  in  alieno  solo ;  or  if  one 
grant  the  soil,  reserving  the  trees.     That  undisputed  possession 
of  property  was  evidence  of  the  right  to  it,  and  that  in  this 
respect  the  direct  evidence  given  as  to  the  trees  in  question  ap- 
plied very  strongly  in  support  of  the  plaintiff's  claim,  indepen- 
dent of  the  collateral  evidence  relative  to  other  parts  of  the  belt, 
which  was  objected  to.     And  the  court,  after  particularizing  the 
whole  of  the  evidence  of  the  first  description,  to  which  no  op- 
posing evidence  had  been  offered  on  the  part  of  the  dcfendajit, 
left  the  question  of  fact  to  thejurv,  which  was  a  special  jury,  and 

had 
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Ijad  had  a  view;  and  they  found  for  the  plaintiff;  and  on  being         IS  11.' 
asked  by  the  court  whether  their  verdict  was  grounded  upon  the 
whole  of  the  evidence,  or  upon  that  only  which  applied  exclu-        against 
sively  to  the  trees  in  question  in  the  Sower  Field,-  they  answered       "VviiiTE. 
that  it  was  upon  the  latter  evidence  exclusively. 

Gleed,  in  moving  for  a  new  trial  in  last  Easter  term,  stood  [  338  ] 
upon  the  objections  which  had  been  made  at  the  trial  to  the  ad- 
missibility of  the  evidence,  both  as  to  the  reputation  that  the  trees 
within  the  belt  were  the  propert}'  of  the  Stanley  family,  and  also 
as  to  acts  of  ownership  by  that  family  in  other  parts  of  the  belt 
than  the  close  in  question,  belonging  to  third  persons ;  which  he 
insisted  did  not  apply  to  the  issue  to  be  tried.  And  that  after  the 
impression  liad  been  made  by  such  evidence,  the  whole  of  which 
was  finally  summed  up  by  the  court  and  submitted  to  the  jury,  it 
was  no  answer  to  the  objection,  if  well  founded,  that  the  jury  had 
at  last  stated  that  their  verdict  was  founded  upon  the  rest  of  the 
evidence  exclusively. 

Lord  Ellenborough,  C.  J.  then  said:  If  lands  be  held  all 
under  one  general  title,  throughout  one  entire  district,  and  here 
the  one  entire  belt  may  be  considered  as  one  entire  district,  I  see 
no  objection  to  receiving  acts  of  ownership  in  different  parts,  as 
evidence  of  the  same  right  throughout  the  whole.  Why  may 
there  not  have  been  an  original  grant  of  the  whole  soil  of  the 
belt,  reserving  the  trees,  though  the  property  in  the  several 
closes  has  in  course  of  time  been  subdivided  ?  And  upon  Gleed's 
observing,  that  there  was  no  evidence  of  the  existence  of  any  such 
grant,  or  that  the  lands  round  the  belt  were  ever  held  under  one 
title :  and  besides  that,  if  a  grant  of  the  land,  reserving  the  trees, 
were  to  be  presumed,  the  presumption  could  only  be  of  a  reser- 
vation of  the  trees  then  growing;  and  some  of  the  trees  cut  and 
taken  in  this  instance  were  of  50  years'  growth,  and  consequently 
must  have  sprung  up  long  since  any  such  grant  and  reservation 
could  have  been  made:  his  Lordship  answered,  that  there  may  be  [  339  ] 
a  grant  or  reservation  as  \vel\  of  trees  thereafter  to  grow  on  the 
soil,  as  of  the  trees  then  growing  (a). 

Bayley,  J.  Acts  of  ownership  will  be  evidence  of  a  grant  or 
reservation  formerly  made,  though  now  lost,  conformably  to  the 

{a}  Vide  Sir  Francis  Barringtori's  case,  8  Rep.  136.  b.  The  grant  there 
was  of  all  trees,  &c.  then  growing,  together  with  all  trees,  &c.  which  at  any 
time  thereafter  should  grow  ia  that  part  of  the  forest. 

manRer 
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1811.        manner  in  which  the  rights  of  the  parties  continued  to  be  exef- 

cised.     And  with  respect  to  the  evidence  of  declarations  of  te- 

' against     '  Plants  and  others  connected  with  other  parts  of  the  belt;  it  may 

White.       be  observed,  that  they  were  declarations  accompanying  acts  of 

forbearance  of  the  owners  in  not  cuttinjj  trees  within  the  belt 

when  occasions  occurred. 

The  Court,  however,  said,  they  would  grant  a  rule  to  shew 
cause  for  the  further  consideration  of  the  case.  But  when  it  was 
now  called  on  to  be  heard,  and  the  report  of  the  chief  justice  of 
Chester  had  been  read,  they  stopped  Jones,  who  was  to  have 
shewn  cause  against  the  rule,  and  desired  to  hear  the  counsel  in 
support  of  it. 

Gleed  and  CoUman  then  argued  that,  without  the  production 
of  a  grant,  or  of  some  evidence  that  it  had  once  existed,  though 
it  were  now  lost,  the  court  would  not  presume  that  a  freehold 
existed  in  the  trees  in  the  plaintifl,  independent  of  the  freehold  in 
the  soil,  which  was  in  the  defendant,  who  was  proved  to  be  in  the 
possession  of  the  land,  as  those  under  whom  he  claimed  had  al- 
ways been.  This  would  be  a  freehold  within  a  freehold,  which, 
[  340  ]  though  it  might  exist  by  grant,  would  never  be  presumed  against 
the  general  rule  of  law,  that  he  who  is  owner  of  the  soil  shall  be 
taken  to  have  every  product  of  it.  And  there  is  the  more  reason 
for  requiring  strict  proof  in  this  case,  inasmuch  as  if  there  ever 
had  been  such  a  grant,  it  might,  if  produced,  have  been  found  to 
be  confined  to  trees  then  growing.  [Lord  Ellenborottgh,  C.  J. 
The  terras  of  an  ancient  grant  now  lost  must  be  collected  from 
the  manner  in  which  the  right  presumed  to  be  derived  under  it 
has  been  exercised :  and  what  objection  in  point  of  law  would 
»  there  be  to  a  grant  or  reservation  of  trees  then  growing,  or  there- 

after to  grow  upon  the  land?  If  it  be  meant  to  be  contended, 
that  there  can  be  no  such  thing  as  a  freehold  in  trees  apart  from 
the  general  ownership  of  the  land  whereon  they  grow,  that  is  a 
question  upon  the  record,  on  which  you  may  move  in  arrest  of 
judgment,  or  bring  a  writ  of  error.]  Then  they  objected  more 
particularly  to  the  evidence  given  of  the  plaintiflPs  right.  1st,  As 
to  the  general  hearsay  evidenceof  the  right  of  the  Stanley  family, 
from  their  having  cut  trees  within  other  parts  of  the  belt ;  it  did 
not  appear  that  the  land  itself  in  such  parts  did  not  belong  to  them 
as  much  of  it  was  understood  to  do :  and  in  such  case  no  infer- 
ence could  arise  in  favour  of  the  same  right  over  the  defendant's 
close :  besides  the  general  objection  to  any  hearsay  evidence  of  a 

private 
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private  right.     [The  Courts  however,  seemed  to  consider  that  all        18U. 

the  evidence  of  this  description  was  merely  explanatory  of  acts        

done,  or  forborne  to  be  done,  in  particular  instances  by  the  own-  ^a^^nst 
ers  or  occupiers  of  different  closes  round  the  belt :  and  this  was  Whitb. 
not  further  pressed  :  but  the  counsel  proceeded  to  comment  on 
the  particular  instances  proved  in  evidence.]  They  then  ob- 
jected to  the  evidence  of  declarations  made  and  acts  done  by 
owners  and  occupiers  of  other  closes  round  the  belt,  held  under  [3*1] 
different  titles  from  that  of  the  defendant.  One  instance  spoken 
to  was  by  the  witness  Edwards^  who  gave  in  evidence  the  declara- 
tions of  his  brother,  when  tenant  to  Edmonstonet  upon  a  fall  of 
trees  within  his  close,  that  the  trees  within  the  belt  were  Sir 
Thomas  Stanlei/s.  [Lord  Ellenborough,  C.  J.  That  was  a 
declaration  by  the  tenant  against  his  own  interest,  as  far  as  it 
went  (a),  within  the  ambit  claimed  by  the  Stanleys,  and  was  ex- 
planatory, at  the  time,  of  the  act  of  his  landlord,  forbearing 
when  there  was  a  fall  of  trees  in  the  close,  to  cut  any  within  the 
ambit]  There  was  no  connexion  proved  between  the  titles  of 
the  several  owners  round  the  belt ;  without  which  no  inference 
could  be  drawn  in  prejudice  of  one,  from  acts  of  ownership  exer- 
cised by  the  Stanley  family,  against  others,  which  might  depend 
upon  the  different  terms  of  the  conveyances  to  each.  [Lord  El- 
lenborough,  C.  J.  The  same  law  Vfiay  be  shewn  by  general  evidence 
to  govern  one  entire  district,  though  it  may  affect  the  rights  of  ^' 

different  persons  in  different  parts.  It  is  then  one  entire  thing, 
quoad  that  district :  as  in  the  case  of  the  border  law.  In  this 
case  the  eye  may  see  that  there  is  one  continuity  of  belt ;  and  the 
witnesses  proving  that  the  Stanley  family  have  asserted  the  same 
right  from  time  to  time  against  different  owners  in  different  parts 
of  the  belt,  as  such,  is  evidence  of  their  general  right :  and  this 
may  be  supported  by  acknowledgments  of  others  interested  to  [  34)2  ] 
contest  the  right.  Le  Blancy  J.  The  freehold  of  wastes  is  con- 
tinually asserted  by  evidence  of  acts  of  ownerships  in  different 


(a)  See  Richard  Lifarc^s  case,  9  Rep.  48.,  that  lessee  of  land  for  life  or 
years  has  a  particular  interest  in  the  trees ;  though  the  general  interest  of  the 
trees  remains  in  the  lessor ;  for  the  lessee  shall  have  the  mast  and  fruit  of  the 
trees,  and  shadow  for  his  cattle,  loppings  for  fuel,  and  repair  offences,  &c. ; 
but  the  interest  of  the  body  of  the  trees  is  in  the  lessor,  as  parcel  of  his  inherit- 
ance. And  see  also  Herlakenden*s  case,  4  Rep,  C3.  b.  for  this  and  the  general 
point  of  the  present  case. 

parts.] 
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1811.        parts.]     Still  the  objection  arises,  that  the  titles  of  these  several 

owners  are  derived  from  different  conveyances. 
against  *  Lord  Ellenborough,  C.  J.  The  presumption  from  the  evi- 
White.  dence  is  that  all  the  land  of  the  belt  belonged  originally  to  the 
same  person,  and  that  when  he  granted  it  out  to  others,  he  re- 
served the  right  to  the  trees  then  growing  or  thereafter  to  grow 
in  the  soil:  and  he  and  those  claiming  under  him  prove  their 
right  by  exercising  acts  of  ownership  in  cutting  and  taking  away 
the  trees  from  time  to  time,  as  occasion  requires,  in  different 
parts  of  the  belt.  It  is  evidence  of  one  reserved  right  in  the  ori- 
ginal grantor,  and  not  of  different  rights  created  by  different  con- 
veyances. The  soil  of  the  whole  was  probably  granted  out  en- 
tire in  the  first  instance,  reserving  the  trees;  and  the  original 
grantee  may  have  afterwards  granted  it  out,  in  divided  portions, 
to  different  persons.  "Whatever  title  is  consistent  with  the  esta- 
blished course  of  enjoyment  may  be  proved  by  such  enjoyment : 
and  here  was  evidence  of  a  right  such  as  I  have  stated,  and  there 
is  no  evidence  of  any  adverse  right. 

It  was  then  suggested  that,  though  this  might  be  evidence  for 
the  plaintiff  of  his  having  an  interest  in  the  trees,  it  was  no  evi- 
dence o^  a.  freehold  interest  in  them,  as  claimed  by  him  in  his  re- 
plication. That  one  might  have  a  right  to  trees  as  a  profit  ap- 
prender  in  another's  soil,  without  having  a  freehold  in  the  trees: 
and  that  it  was  difficult  to  say,  how  one  could  have  a  freehold  in 
[  34-3  ]  the  trees  growing  in  another's  soil :  and  here  the  plaintiff  does 
«  not  claim  the  soil  itself.    But  Lord  Ellenborough,  C.  J.  observed, 

that  the  plaintiff  may  not  have  claimed  the  whole  that  he  was 
entitled  to:  and  that  perhaps  the  right  to  the  land  itself  might 
be  put  in  hazard,  if  the  defendant  could  succeed  in  shewing  that 
the  plaintiff  could  have  no  freehold  interest  in  the  trees  apart 
from  the  soil.  But  even  if  that  were  so,  perhaps  a  reservation 
of  the  trees  then  growing  or  thereafter  to  grow  in  the  soil  might 
be  taken  to  reserve  so  much  of  the  soil  as  was  necessary  for  the 
growth  and  sustentation  of  the  trees.  But  without  deciding  that 
question,  it  was  enough  to  say,  upon  a  motion  for  a  new  trial, 
that  the  evidence  sustained  the  right  claimed ;  and  the  other  was 
a  question  upon  the  record:  Le  Blanc,  J.  observing,  that  the 
plaintiff  admitted  by  the  pleadings,  that  the  freehold  of  the  soil 
was  in  the  defendant.  And  the  rest  of  the  Court  agreeing,  the 
rule  for  a  new  trial  was  discharged. 

Bennett 
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Bennett  against  Neale.  Monday, 

July  1st. 


*& 


'T^HE  present  plaintift^  having  obtained  judgment  of  nonsuit  in   The  4th  sec- 

a  fornrer  action  brought  agaiqst  him  by  Neale,  the  taxed  *i°"-,°  ^^^' 

^         ^  .  .  43  G.  3.  <:.  4e. 

costs  of  which  judgment  were  3/.  S^.,  brought  this  action  on  the  providing  that 

iudffment  to  recover  that  amount;  whereupon  E^oma^se  moved  J"  actions  on 

,  ^  /    ,•  1         iT-  1      judgments  re- 

upon  the  st.  4«3   G.  3.  c.  46.  5.  4.  tor  a  rule  calhng  upon  the  covered,  the 

plaintiff' to  shew  cause  why,  upon  payment  of  that  sum,  the  pro-  plaintiff  shall 
*      ,.  ,       n  ,  1     -1       .  11  T  not  be  entitled 

ceedings  should  not  be  stayed  without  costs;  the  clause  direct-  to  costs  unless 

ing  "  that  in  all  actions  which  shall  be  brought  upon  any  judg-  by  the  order 
ment  recovered  in  England  or  Ireland^  the  plaintiff"  in  such  ac-  or  somejudce 
tion  on  the  judgment  shall  not  recover  or  be  entitled  to  any  costs  thereof,  does 
of  suit,  unless  the  court  in  *which  such  action  on  the  judgment  "°  acdcm  '° 
shall  be  brought,  or  some  judge  of  the  same  court,  shall  other-  brought  to  re- 
wise  order."  And  this,  he  said,  was  the  first  application  on  this  <^^ver  the  costs 
clause  of  the  act.  of  nonsuit. 

But  the  C&iirt,  on  reading  the  clause,  and  comparing  it  with  [  *344'  ]] 
!the  preceding  and  subsequent  clauses,  were  of  opinion  that  it 
extended  only  to  judgments  recovered  by  plaintiffs,  and  not  to  a 
judgment  of  nonsuit:  and  therefore  refused  the  rule. 


Porter  against  Philpot.  Monday ^ 

July  1st. 
npHIS  was  an  action  by  a  plumber  for  work  and  labour  done,   Where  a  de- 

and  materials. found  for  the  defendant,  to  the  amount  of  8/.,  ^u^b^r'^s 
reckoning  the  vi'ork  and  labour,  and  the  value  of  the  new  mate-  work,  and 
rials:  but  at  the. trial  before  Lord  Ellenhorough,  C.  J.  at  the  sit-  fou^j"^^^^"^* 
tings,  it  appearing  that  the  defendant  was  entitled  to  a  deduction  amounting  in 

for  the  value  of  the  old  lead  which  had  been  taken  by  the  plain-  '''akieto  8/. 

.  1  •     •  1        ^^^^  reduced 

tiff  at  the  accustomed  valuation,  the  plaintiff"  only  recovered  a  below  5l.  by 

»,    .  verdict  *^^  plaintiff** 

taking  the 
old  lead  and 
allowing  for  it,  instead  of  using  it  as  far  as  it  would  go;  in  which  case  the  original  demand 
would  have  been  under  5l, :  the  plaintiff  is  not  entitled  to  his  costs  under  the  Southtuark  bo- 
rough act,  46  G.  3.  c.  87. :  and  it  is  not  a  demand  reduced  below  5l.  by  balancing  an  account 
within  the  exception  in  the  I2th  section.         / 


J811. 

Porter 

against 

PHILPOT. 
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verdict  for  the  difference,  being  Si.  16s.  4-^.  Whereupon  Nolan 
on  a  former  day  obtained  a  rule  nisi  for  entering  a  suggestion  on 
the  roll,  that  the  defendant  was,  at  the  time  of  commencing  the 
action,  &c.  resident  within  the  jurisdiction  of  the  borough  court 
of  Southuoark  ;  in  order  to  deprive  the  plaintiff  of  his  costs  under 
the  St.  46  G.  3.  c.  87.  (local),  extending  the  former  borough- 
court  acts  (a)  to  suits  for  5l. :  and  he  cited  Clark  v.  Askew,  {b), 
where  a  debt  originally  above,  but  reduced  below  405.  by  a  part- 
[  845  ]  payment  before  the  action  brought  was  held  to  be  within  the 
former  statutes. 

Abbott  now  resisted  the  rule,  and  referred  to  Fountain,  Admi- 
nistrator, v.  Young  {c),  where,  upon  a  similar  application,  it  ap- 
pearing that  the  plaintiff's  demand  had  been  reduced  below  Si. 
by  deducting  the  amount  of  two  promissory  notes  which  the 
plaintiff's  intestate  had  received  from  him,  and  had  not  account- 
ed for;  the  court  held,  that  the  case  was  excepted  out  of  the 
general  operation  of  the  act  by  the  12th  section,  which  provides 
that  the  act  shall  not  extend  "  to  any  debt  for  any  sum,  being 
the  balance  of  an  account  on  demand  originally  exceeding  51?* 
Now  here  there  must  have  been  an  account  taken  of  the  weight 
and  value  of  the  old  lead,  before  the  original  demand  could  be 
reduced  and  liquidated. 

Lord  Ellenborough,  C.  J.  That  was  the  case  of  a  cross 
demand :  here  the  account  is  all  on  one  side,  and  is  all  resolv- 
able into  one  original  demand.  The  taking  and  allowing  for  the 
old  lead  is  the  same  as  if  he  had  melted  the  old  lead  and  used  it 
up,  adding  only  so  much  more  as  was  wanted ;  and  then  the 
original  demand  would  never  have  amounted  to  5l. 

Per  Curiam,  Rule  absolute. 

But  the  plaintiff  agreed  to  stay  his  proceedings. 

(a)  22  Geo.  2.  e.  47.,  and  S2  Geo.  2.  c.  6.  (3)  8  EmU  28. 

(<)   1  Taunt.  60. 


Amthont 
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Anthony  Barrow's  Case.  Monday, 

July  ist. 

r^ASBERD  moved  for  a /writ  of  habeas  corpus  to  be  issued  to  It  does  not  ap- 

the  commander  of  hi^  majesty's  ship  Enchantress,  to  bring  ^^^gt^^  'f*^^ 

up  the  body  of  Anthony  Ban'OWf  who  had  been  lately  impressed  vessel  is  mere- 

and  carried  on  board  that  ship.     He  stated  shortly  from  an  affi-  ly>  as  such,  ex- 

eniptecl  by 
davit,  that  the  party  for  whom  he  moved  had  been,  before  he  law  from  be- 

was  so  impressed,  appointed  to  be  master  of  the  Active,  a  vessel  ingimpressed; 

bhu  where  it 
of  52  tons  burthen,  navigating  between  Poole  and  Bristol;  that  appeared  to 

he  had  signed  bills  of  lading  for  the  cargo  at  Poole,  and  other-  the  court  that 

?        -      ,  a  person, 

Wise  acted  as  master.  whose  father 

Lord  Ellenborough,  C.  J.  and  the  rest  of  the  court,  had  was  stated  to 

great  doubt,  upon   this  general   statement,  whether  sufficient  mateon^mrd 

ground  had  been  laid  for  granting  a  rule:  and  upon  being  re-  a  coasting  ves- 

ferred  to  Chalacombe's  case  {a),  a  few  terms  ago,  where  it  was  ^  ?u.  ^^  ^^^l* 

stated  that  the  master  of  a  vessel,  as  such,  had  been  considered  before  ap- 

to  be  exempted  from  being  impressed ;  his  lordship  expressed  a  Poi"ted  to  act 
_     ,        ,     ,         ,  1         .  /»     1  .  1  as  master  upon 

doubt  whether  that  case  (the  circumstances  ot  which  were  not  a  supposition 

then  distinctly  recollected  or  stated,)  had  not  proceeded  upon  the  fj^^^  ^^  would 

construction  of  a  particular  act  of  parliament,  enabling  the  masters  empted  from    -r' 

of  Vessels  in  a  certain  trade  to  nominate  certain  mariners  on  being  impresw-*' 

board  their  vessels  to  be  exempted  from  being  impressed ;  from  refused  even  a 

whence  the  court  had  inferred  that  the  legislature  had  impliedly  rule  to  she^ 

exempted  the  mastw  himself,  who  was  to  give  the  protection  to  should^not  be 

the  others.    His  lordship  then  further  inquired,  what  other  men  brought  up  by 

there  were  on  board  the  Active,  and  whether  this  party  had*  been  I^^u^^j-  ^^J^^ 

'  .  to  be  discharg- 

recently  before  appointed  to  act  as  master ;  for  it  appeared  to  be  ed  from  on 

suspicious  to  the  court,  whether  this  appointment  had  not  been  doF"  ^, ''^"S'^ 
li     •     1  J        -.1.         •  ,  J   J     •  .        •      ship,  where  he 

collusively  made  with  a  view  to  meet  the  supposed  decision  m  was  placed 

the  former  case  referred  to.  ^^"^^^  having 

Casberd,  upon  this,  read  the  whole  of  his  affidavit,  in  which  it  ed. 
was  stated,  that  the  father  of  the  present  apphcant  was  acting  as     [  *34.7  ] 
mate  on  board  the  same  vessel,  the  owner  of  which  was  on  shore; 
and  there  was  also  another  person  on  board. 

The  Court,  under  these  circumstances,  thinking  that  the  ap- 
pointment of  this  party  as  master  was  at  all  events  fraudulently 
made  with  a  view  to  claim  the  protection  now  sought  to  be  ob- 

(«)  Since  stated  in  Boggin't  caSe,  in  the  last  term,  is  East,  S50. 

tained, 
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1811.  tained,  by  changing  situations  between  the  father  and  son  on 

«  ,  board  the  vessel ;  the  father  probably  being  otherwise  exempted, 

ca8e.  o^  ^^ss  likely  from  age  to  be  impressed ;  refused  the  rule. 


Mondayy         The  KiNG  ogainst  The  Mayor,  Aldermen,  and  Bur- 
^y  i8t.  gesses  of  the  Borough  of  Stratford-upon-Avon. 

[  348  ] 

Though  a        HPHE  first  count  of  this  indictment  charged  that,  from  time  irri' 

6th  granted    '  fnetnorial,  there  was  and  yet  is  a  common  and  ancient  stone 

upon  the  re-     bridge  over  the  river  Avon,  which  bridge  is  in  the  borough  of 

^Wt^t    '^'^^^C/^^^"^^i^on-^z;ow,  in  the  county  of  Warwick,  in  a  common 

of  the  borough  and 

of  Stratford- 

upon- Avon,  «  that  the  king  would  esteem  them,  the  inhabitants,  worthy  to  be  made,  reduced, 
and  erected  into  a  body  corporate  and  politic  ;"  and  thereupon  proceeding  to  ^^ grant  (with- 
out any  word  of  confirmation)  unto  the  inhabitants  of  the  borough,  that  the  same  borough 
should  be  a  free  borough  for  ever  thereafter ;"  and  then  proceeding  to  incorporate  them  by 
the  name  of  the  bailiffs  and  burgesses,  &c. ;  would,  without  more,  imply  a  new  incorporation: 
•yet  where  the  same  charter  recited  that  it  was  an  ancient  borough,  in  which  a  guild  was  there- 
tofore founded  and  endowed  with  lands,  out  of  the  rents,  revenues,  and  profits  of  which  a 
school  and  an  alms-house  were  maintained,  and  a  bridge  was  from  time  to  time  kept  up  and  re- 
paired i  which  guild  was  then  dissolved,  and  its  lands  lately  come  into  the  king's  hands ;  and 
further  reciting  that  the  inhabitants  of  the  borough,  from  time  immemorial,  had  enjoyed  fran' 
chises,  liberties,  free  customs,  jurisdictions,  privileges,  exemptions,  and  immunities,  by  reason 
and  pretence  of  the  guild  and  of  charters,  grants,  and  confirmations  to  the  guild,  and  other- 
ivise,  y/hich  the  inhabitants  could  not  then  hold  and  enjoy  by  the  dissolution  of  the  guild 
and  for  other  causes,  by  means  whereof  it  was  likely  that  the  borough  and  its  government 
would  fallinto  a  worse  state  without  speedy  remedy:  and  thereupon  the  inhabitant's  of  the 
borough  had  prayed  the  king's  favour  for  bettering  the  borough  and  government  thereof,  and 
for  supporting  the  great  charges  which  from  time  to  time  they  were  bound  to  sustain,  to  be 
deemed  worthy  to  be  made,  &c.  a  body  corporate,  &c. :  and  thereupon  the  king,  after 
granting  to  the  inhabitants  of  the  borough  to  be  a  corporation  (as  before  stated),  granted 
them  the  same  bounds  and  limits  as  the  borough  and  the  jurisdiction  thereof  from  time  immc 
tnorial  had  extended  to : 

And  then  the  king,  "  willing  that  the  alms-house  and  school  should  be  kept  up  and  main- 
tained as  theretofore  (without  naming  the  bridge),  and  that  the  great  charges  to  the  borough  and 
its  inhabitants  from  time  to  time  incident,  might  be  thereafter  the  better  sustained  and  supported, 
granted  to  the  corporation  the  lands  of  the  late  guild  : 

And  it  further  appearing  by  parol  testimony,  as  far  back  as  living  memory  went,  that  the 
corporation  had  always  repaired  the  bridge  : 

Held,  that  taking  the  whole  of  the  charter  and  the  parol  testimony  together,  the  prepon- 
derance of  the  evidence  was,  first,  that  this  was  a  corporation  by  prescription,  though  words 
of  creation  only  were  used  in  the  incorporating  part  of  the  charter  of  Ed.  6th.  sdly.  That 
the  burden  of  repairing  the  bridge  was  upon  such  prescriptive  corporation  during  the  existence 
of  the  guild  before  that  charter ;  though  the  guild,  out  of  their  revenues,  had  in  fact  repaired 
the  bridge ;  which  was  only  in  ease  of  the  corporation,  and  not  ratione  tenurae  ;  and  that  the 
corporauon  were  still  bound  by  prescription,  and  not  merely  by  tenure  ;  and  therefore  that  a 
verdict  against  them  upon  an  indictment  for  the  non-repair  of  the  bridge,  charging  them  as 
immemorially  bound  to  the  repair  of  it,  was  sustainable. 
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hnd  public  ancient  highway  leading  from  Birmingham,  over  the 
said  bridge  to  Oxford,  used  from  time  immemorial  for  all  the 
king's  subjects  to  pass  with  carriages,  &c.:  that  the  bridge  was  out 
of  repair;  and  that  the  mayor,  aldermen,  and  burgesses  of  the  said 
borough  of  Stratford-upon-Avon  had  immemorially  been  bound, 
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The  King 

agatrut 
The  MayoTj 

&c.  of 
Stratford- 
and  been  used  and  accustomed  to  repair  it :  and  then  charged    upon-Avon, 

them  with  the  non-repair  on  this  occasion. 

Thesecond  count  charged  that,y5o»i  time  immemorial,  there  hath 
been  and  now  is,  in  the  borough  of  Stratford-upon-Avon  aforesaid, 
a  certain  body  politic  and  corporate  of  the  inhabitants  of  the  said 
borough,  called  and  known  from  time  to  time  by  divers  names  of 
incorporation,  and  that  the  said  body  politic  and  corporate  for 
100  years  past  has  been  and  now  is  called  and  known  by  the 
name  of  the  mayor,  aldermen,  and  burgesses  of  the  borough  of 
Stratford'Upon-Avon  ,•  and  that  from  time  immemorial  there  was 
and  yet  is  a  common  and  ancient  bridge,  &c.  (following  the  same 
description  as  before ;)  that  the  said  bridge  was  out  of  repair, 
and  that  the  said  body  politic  and  corporate  were  immemorially 
bound  to  repair  it,  &c.  The  third  and  fourth  counts  described 
one  part  of  the  bridge  to  be  within  the  borough,  and  the  other 
part  to  be  within  the  parish  oi  Old  Stratford,  in  the  same  county; 
and  were,  in  other  respects,  like  the  first  and  second  counts.  The 
defendants  pleaded  not  guilty. 

At  the  trial  before  Wood,  B.  at  the  last  spring  assizes  at  Lei-  • 

cester,  examined  copies  of  the  charters  of  the  7  JSc?.  6.  and  16 
Car.  2.,  after  mentioned,  were  proved  on  the  part  of  the  prose- 
cutor ;  and  many  witnesses  were  also  called,  who  proved  that, 
as  far  back  as  living  memory  went,  the  corporation  had  always 
been  accustomed  to  repair  the  bridge  at  their  own  expense;  [  350  ] 
which  bridge,  it  was  admitted,  stood  partly  in  the  borough, 
and  partly  in  the  parish  of  Stratford.  It  was  then  objected 
on  the  part  of  the  defendants,  1st,  that  every  count  alleged 
an  immemorial  obligation  on  the  corporation  to  repair ;  where- 
as it  appeared  by  the  charter  of  the  7  Ed.  6.,  that  the 
inhabitants  of  the  borough  were  then  first  incorporated ;  and 
consequently  that  the  allegation  was  disproved.  But  the  learned 
judge  thought  that  it  might  be  inferred  from  that  charter,  that 
that  there  had  been  from  time  immemorial  a  corporation  under 
some  denomination  or  other  at  Stratford,  by  whom  the  bridge 
had  been  repaired.  2dly,  It  was  objected  that  the  obligation  to 
repair  arose  from  a  gift  of  lands,  &c.  made  by  that  charter  to 
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against 
The  Mayor, 

&c.  6f 
Stratford- 
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the  corporation,  in  tmst  to  support  and  repair  the  bridge ;  and 
that  their  neglecting  to  do  so,  however  it  might  be  a  breach  of 
trust,  for  which  a  remedy  lay  in  equity,  was  not  indictable. 
This  objection  was  also  over-ruled  :  the  learned  judge  thinking 
that  the  lands  might  be  a  fund  auxiliary  to  the  support  of  the 
bridge,  but  not  the  creation  of  the  obligation.  And  the  same 
answer  served  to  another  objection,  which  was  now  stated  to 
have  been  made  at  the  trial,  that  the  corporation  were  bound, 
if  at  all,  ratione  tenuras.  A  verdict  passed  for  the  crown ;  but 
the  points  of  law  and  evidence  were  reserved  for  the  consider- 
ation of  this  court,  with  leave  to  enter  a  verdict  for  the  defend- 
ants, if  either  of  the  objections  were  thought  to  be  well  founded, 
A  motion  to  that  effect  was  accordingly  made,  and  a  rule  nisi 
obtained  in  last  Easter  term,  when  the  court  desired  to  be  fur- 
nished with  a  copy  of  the  material  parts  of  the  charter  of  Ed- 
toard  6th,  on  which  the  questions  made  principally  turned. 

King  Edward  6th,  by  his  charter,  recites,  that  whereas  the 
borough  of  'Stratford-upon-Avon,  in  the  county  of  Warwick,  is 
an  ancient  borough,  in  which  a  certain  guild  was  heretoforie 
founded,  and  endowed  with  divers  lands,  tenements,  and  pos- 
sessions, out  of  the  rents,  revenues,  and  profits  whereof  a  cer- 
tain ^r^e  grammar-school  for  the  educa,tion  of  boys  there  was 
maintained  and  supported,  and  a  certain  alms-house  there,  con- 
sisting of  24  poor  people  therein  to  be  kept,  was  likewise  main- 
tained and  supported,  and  a  certain  great  stone  bridge  called 
Stratford-bridge,  built  over  the  Avon,  was  from  time  to  time 
kept  up  and  repaired;  which  said  guild  is  now  dissolved,  and 
the  lands,  tenements,  and  possessions  thereof  did  lately  come 
into  our  hands,  and  now  are  in  our  hands.  And  whereas  the 
inhabitants  of  the  borOugh  of  Stratford  aforesaid,  from  time  im- 
memorial, have  had  and  enjoyed  divers  franchises,  liberties,  free 
customs,  jurisdictions^  privileges,  exemptions,  and  immunities, 
b?/  reason  and  pretence  of  the  aforesaid  guild,  and  by  reason  and 
pretence  of  charters,  grants,  and  confirmations  of  ancient  time 
made  by  our  progenitors  to  the  masters  and  brethren  of  the 
said  guild,  and  otherwise ;  which  the  said  inhabitants  of  the  said 
borough  cannot  now  hold  and  enjoy,  for  that  the  said  guild  is 
dissolved,  atid  for  other  causes  now  to  us  appearing ;  by  means 
whereof  it  is  likely  that  the  borough  aforesaid,  and  the  govern- 
ment thereof,  will  fall  into  a  worse  state  from  time  to  time  if  a 
remedy  thereto  Is  not  speedily  provided:  wh^ereupon  the  in- 
habitants 
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habitants  of  the  borough  aforesaid  have  humbly  besought  us, 
ihat  we  would  extend  our  grace  and  favour  to  them  for  the 
bettering  of  the  aforesaid  borough  and  of  the  government  there- 
of, and  for  the  supporting  of  the  great  charges  'jahich  thex)  from 
time  to  time  are  bound  and  ought  to  sustain  and  perform^  and 
that  *we  would  esteem  them,  the  inhabitants,  'worthy  to  be  made, 
reduced,  and  erected  into  a  body  corporate  and  politic:  know 
ye,  &c.  And  then  the  king  proceeds  to  grant  unto  them,  the 
inhabitants  of  the  borough  of  Stratford-upon-Avon  aforesaid, 
that  the  same  borough  shall  be  a  free  borough  for  ever  hereafter, 
&c. :  and  then  he  proceeds  to  incorporate  them  by  the  name  of 
the  baihfF  and  burgesses  of  the  borouijh,  &c.  The  kinfj  after- 
wards  grants  that  the  said  borough,  and  the  circuit  and  precincts 
thereof,  and  the  jurisdiction  of  the  same,  shall  hereafter  extend 
and  reach,  as  well  in  length  and  breadth  as  in  compass,  to  such, 
the  same,  and  the  like  bounds  and  limits,  as  the  said  borough  of 
Stratford-upon-Avon,  and  the  circidt  and  precinct  of  the  same, 
and  the  jurisdiction  thereof,  from  time  immemm-ial,  or  at  any 
time  afterwards  or  before,  did  extend  to  and  reach.  Then,  after 
several  clauses  relative  to  the  constitution  of  the  borough,  the 
king  proceeds : — And  know  ye  that  we,  willing  that  the  said 
alms-house  in  the  said  borough  should  be  hereafter  maintained 
and  supported,  and  that  the  free  grammar-school  there  should 
be  hereafter  kept  up  and  maintained,  as  heretofore  it  used  to  be, 
and  that  the  great  charges  of  the  borough  aforesaid,  and  to  the 
same  borough,  and  to  the  iyihabitants  thereof  yearly  and  from 
time  to  time  incident,  may  be  hereafter  the  better  sustained  and 
supported:  therefore  the  king  grants  to  the  bailiff  and  burgesses 
all  those  his  messuages,  mills,  lands,  &c.  chambers,  halls,  and 
tithes,  &c.  which  were  parcel  of  the  possessions  and  revenues 
of  the  late  guild  of  Stratford-upo7i-Avo?i  now  dissolved,  as  fully, 
•  freely,  and  entirely,  and  in  as  ample  manner  and  form,  as  any 
the  masters  and  brethren  of  the  said  late  guild,  &c.  had  held 
and  enjoyed,  or  ought  to  have  held  and  enjoyed ;  and  as  fully, 
freely,  and  entirely,  and  in  as  ample  manner  and  form,  as  all 
and  singular  the  same  premises  came  or  ought  to  have  come,  and 
did  then  remain  or  ought  to  be  in  the  king's  hands  by  reason 
of  the  act  of  the  1  Ed.  6.  (c.  14.)  for  dissolving  divers  chan- 
tries, guilds,  &c.  The  charter  afterwards  directs  in  what  man- 
ner the  alms-house  and  free  grammar-school  shall  be  continued, 
but  is  silent  as  to  the  bridge.  Bv  a  subsequent  charter  of  the 
Vol..  XIV.  S  16  ear. 
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1811.        16  Car.  2.,  the  new  name  and  constitution  of  mayor,  aldermen, 
and  burgesses,  was  given  to  this  corporation ;  and  the  former 
against '     g''«nt  of  lands,  &c.  was  confirmed  to  them. 
,The  Mayor,         The  Altornai-General  and  Abbott  now  shewed  cause  against 
Stratford-    ^^^  xxAq.^  and  contended   that   the  evidence  sufficiently  proved 
upoN-AvoN.    that  the  corporation  of  Stratford-upon-Avon^  under  one  or  other 
name  and  form,  had  been  immemorially  liable,  qua  corporation, 
to  repair  the  bridge,  and  were  not  merely  chargeable  at  law  ra- 
,tione  tenurae,  or  in  equity  as  trustees  for  applying  a  proportion 
of  the  profits  of  the  lands  granted  by  the  charter  of  Ed.  6.     It 
is  often  very  difficult  to  discover  how  a  corporation  originated  in 
very  early  times,  and  to   reconcile  their  ancient  privileges  and 
obligations  with  their  more  modern   charters  of  incorporation  : 
the  courts,  therefore,  have  always  laid  hold  of  slight  circum- 
stances to  connect  the  modern  corporation  with  the  ancient  body 
politic,  in  order  to  support  its  prescriptive  claims;  and  it  often 
happens,  that  the  titles  to  many  of  its  ancient  privileges  and 
estates  are  only  to  be  derived  through  that  connexion.     It  was 
argued  on  behalf  of  the  existing  corporation,  that,  prior  to  the 
charter  of  Ed.  6.,  the  guild,  therein  mentioned  to  be  then  dissolved, 
had  been  the  only  corporate  body  in   Stratford  upon- Avon ;    and 
^  [  354  ]       that  that  charter  shewed  that  the  guild  were  only  liable  to  the 

repair  of  the  bridge  ratione  tenurae,  or  as  trustees  endowed  for 
^>  that  and  other  purposes*      But  it  is  rather  to  be  collected  from 

>.  the  general  history  of  guilds,  that,  though  often  separately  in- 

^i  corporated  for  some  special  purposes,  they  only  existed  as  parts 

of  some  more  extended  corporation  in  the  same  place.  So  here 
it  may  be  collected  from  the  general  words  of  the  charter,  that, 
from  time  immemorial,  the  inhabitants  of  the  borough  had  en- 
joyed "  liberties,  jurisdictions,  privileges,  &c.  by  reason  and  pre- 
tence," not  merely  of  the  guild,  but  *'  otherwisie,"  that  there  was 
an  ancient  general  corporation,  as  well  as  a  guild,  in  this  bo-, 
rough.  The  dissolution  of  the  guild,  therefore,  out  of  whose 
estates,  whether  by  charitable  donation,  by  reason  of  tenure,  or 
r  of  endowment  in  trust,  the  repair  of  the  bridge  and  other  pub- 

lic purposes  had  been  from  time  to  time  sustained,  would  not 
affect  the  continuing  liability  of  the  corporation,  if  they  had 
been  immemorially  bound,  as  such,  to  the  repair:  and  the  evi- 
dence given  at  the  trial  was,  that,  as  far  back  as  living  memory 
could  trace  it,  the  corporation  had  always  been  accustomed  to 
repair  the  bridge  :  and  this  was  prim^  facie  evidence  that  they 

were 
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tv^ere  immemorially  bound  to  do  so,  unless  it  were  shewn  by 
othei'  evidence,  either  that  they  first  began  to  exist  within  time 
of  legal  memory,  or  that  some  other  body  was,  within  that  time, 
bound  to  the  repair,  or  (what  would  also  be  a  sufficient  answer 
to  this  indictment,)  that  the  corporation,  if  bound  to  repair  at 
all,  were  only  bound  ratione  tenura;  or  as  trustees.  As  to  the 
latter  character,  in  which  respect  they  would  not,  it  had  been 
said,  be  indictable  ut  all,  but  only  answerable  in  a  court  of 
equity  as  for  a  breach  of  trust,  if  they  did  not  repair;  the  cor- 
poration have  never  acted  or  pretended  to  act  as  trustees  in  this 
respect,  and  there  is  no  evidence  whatever  in  support  of  the  sup- 
position. And  as  to  their  being  bound  ratione  tenuras,  that  is 
disproved  by  the  very  grant  of  the  lands  in  the  charter  o^Ed.  6., 
which  imposes  on  the  corporation,  in  respect  of  such  grant,  the 
obligation  of  sustaining  the  alms-house  and  free  grammar- 
school,  but  is  silent  as  to  the  bridge.  Then  the  fair  inference 
from  the  whole  charter  is,  that  the  ancient  corporation,  which 
existed  before  that  charter,  and  which  was  enlarged  and  re-in- 
corporated by  it  with  others  of  the  inhabitants  at  large,  was  before 
liable,  qua  corporation,  to  the  repair  of  the  bridge,  though  not  to 
the  sustentation  of  the  alms-house  and  free  grammar-school; 
though  the  guild,  which  appears  to  have  had  ample  revenues,  in 
addition  to  the  other  charitable  purposes  which  it  was  probably 
bound  to  support,  lent  its  aid  to  the  corporation  in  support  of 
the  bridge.  And  that  accounts  for  the  provisions  of  the  charter, 
that  when  the  guild  was  dissolved,  and  its  estates,  then  in  the 
hands  of  the  crown,  wez'e  meant  to  be  granted  out  again  to  the 
corporation,  the  crown  imposed  on  the  corporation  the  obliga- 
tion of  sustaining  the  alms-house  and  the  free  grammar-school, 
which  the  corporation  were  not  before  bound  to  do ;  and  did  not 
specify  the  obligation  to  repair  the  bridge,  because  th^t  existed 
before:  although  in  the  recital  of  the  charter,  the  latter  is 
also  mentioned  as  having  been  repaired  by  the  ancient  guild 
before  its  dissolution.  It  therefore  rather  assumes  that  the 
corporation  were  before  liable  to  repair  the  bridge.  But  though 
the  repair  of  the  bridge  be  not  imposed  by  that  charter  on  the 
corporation,  yet  the  king  may  be  supposed  to  refer  to  it  as  one 
of  "  the  great  charges  of  the  borough  aforesaid  yearly  and  from 
time  to  time  incident  to  it,"  for  the  better  sustaining  and  sup- 
porting of  which  he  was  moved  to  grant  those  estates  to  the  cor- 
poration.    [LordEllenboroughf  C.  J.    If  the  obligation  to  repair 
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1811.        the  brid<Te  were  originally  upon  the  corporation,  this  argument 

^,    Zr         will  be  let  in ;  but  if  it  were  upon  the  guild  before  its  dissolu- 
TheKiNG       .         .       .,,  ,      ,.„.     -  ,        ,         .  ^        , 

against       ^'°"»  '^  ^"l  "^  difftcuit  to  siiew  how  it  was  transferred  to  the 

The  Mayor,  corporation.  And  does  it  not  appear  by  the  charter,  that  the 
Stratford-  guiW  were  originally  liable?]  The  charter  only  shews  that  the 
UPON-Avox.  revenues  of  the  guild  had  been  in  fact  applied  in  part  to  the  re- 
pair of  the  bridge,  but  it  does  not  state  that  the  guild  were 
bound  to  repair  it.  It  is  indeed  only  stated  that  the  guild  had 
repaired  it  out  of  their  rents  and  profits ;  which  does  not  shew 
any  obligation  to  repair  it  ratione  tenurae  even  in  the  guild  :  for 
those  who  are  bound  to  repair  ratione  tenurae  are  so  bound,  not 
merely  out  of  rents  and  profits,  but  at  any  rate,  while  they  hold 
the  estate,  though  the  rents  and  profits  were  not  sufficient  for 
the  purpose  ;  and  they  can  only  discharge  themselves  by  convey- 
ing away  or  surrendering  the  estate,  from  the  tenure  of  which 
the  obligation  arises.  But  it  is  not  inconsistent  with  the  origi- 
nal liability  of  the  parent  corporation  to  the  repair,  that  the  guild 
might  have  had  a  grant  of  land,  upon  condition  to  apply  the 
revenue  of  it  to  the  repair  of  the  bridge,  in  aid  of  the  parent 
corporation.  \_Bayley^  J.  May  there  not  be  another  difficulty? 
supposing  the  lands  were  originally  granted  for  the  repair  of  the 
bridge,  and  that  the  guild,  while  they  held  those  lands,  were 
^  liable  ratione  tenurae:  then,  when  the  guild  was  dissolved,  and 

>  their  estates  were  in  the  hands  of  the  crown,  would  not  the  lands 

%  be  still  liable  in  the  hands  of  the  crown  ;    and,   when   granted 

^  out  again  to  the  corporation,  would  not  the  corporation  be  liable 
ratione  tenurae  ;  which  would  account  for  their  subsequent  re- 
pairs of  the  bridge,  as  proved  by  the  witnesses  within  time  of 
[  357  ]  living  memory  ?]  The  terms  of  the  grant  itself  rather  exclude 
their  liability  ratione  tenurae  to  repair  the  bridge,  concerning 
which  it  is  silent,  while  it  enjoins  the  maintenance  of  the  alms- 
house and  free  grammar-school:  if  liable,  therefore,  at  all,  it 
must  be  upon  an  original  liability  qua  corporation,  consistently 
with  the  terms  of  the  charter  and  grant,  and  with  the  parol  evi- 
dence. Besides,  when  land,  originally  granted  by  the  crown 
upon  such  a  tenure,  reverts  back  to  it,  on  failure  of  heirs  or  suc- 
cessors of  the  grantees,  it  does  not  follow  that  it  reverts  with  the 
same  burthen  upon  itas  was  imposed  upon  the  grantees  ratione 
tenurae.  [Lord  Ellenborough,  C.  J.  Is  there  not  a  further  dif- 
ficulty from  the  words  of  the  charter,  in  considering  this  as  a 
corporation  by  prescription,  when  the  words  used  seem  rather  to 
imply  an  original  incorporation?]  The  words  of  ancient  char- 
ters 
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ters  mii!5t  always  be  construed  with  great  latitude,  from  the  un-        1811. 

certainty  of  their  contemporaneous  signification,  and  often  from         

a  loose  generality  of  expression  ;   more  especially  in  cases  where        against 

ancient  privileges  have  been  continued  to  be  enjoyed,   or  ancient  The  Mayor, 

burthens  borne,  for  which  no  authority  is  to  be  found  in  their  o^„.^' °„„ 

'  ^  •'  OTR/VTFORD« 

modern  charters,  and  which,  therefore,  can  only  be  supported  by  upon-Avon. 
prescription  [a).  Possibly  the  charter  of  Ed.  6.  may  have  en- 
larged the  ancient  corporation;  the  number  of  inhabitants  may  [  358  j 
have  increased ;  and  that  would  be  consistent  with  the  prayer  of 
the  inhabitants,  stated  in  the  charter,  to  be  thought  worthy  of 
being  incorporated.  Words  of  creation  are  frequently  found  in 
old  charters,  where  it  is  clear  that  there  was  a  pre-existing  cor- 
poration, though  perhaps  under  a  different  name,  or  under  a 
different  constitution,  as  may  have  been  the  case  here.  [Lord 
Ellenborough,  C.  J.  Might  not  the  inhabitants  of  the  borough, 
as  such,  have  been  liable  to  the  repair  of  the  bridge,  in  like 
manner  as  the  inhabitants  of  a  parish  or  township  have  been 
held  liable  by  immemorial  custom  [b)  ?  for  the  charter  recites 
that  the  inhabitants  of  the  borough  had,  upon  the  dissolution  of 
the  guild,  whose  revenues  had  been  applied  to  the  repair 
of  the  bridge,  besought  the  king  that  he  would  extend 
his  favour  to  them  "  for"  (among  other  things)  "  the  support- 
ing of  the  great  charges  which  they,  from  time  to  time,  laere 
bound  and  ought  to  sustain  and  perform"  &c.]  There  is  no  evi- 
dence, either  by  parol,  or  by  the  recital  of  the  charter,  that  the 
inhabitants,  as  such,  had  ever  repaired  the  bridge ;  but  all  the 
evidence  goes  to  shew,  that  the  corporation  have  repaired  it; 
and  they  can  only  be  bound  by  prescription  or  tenure;  and  the 
latter  mode  is  negatived  by  the  charter. 

B.  MoricCf 

(a)  A  corporation  may  be  even  so  far  dissolved,  by  the  loss  of  one  or  more 
of  its  integral  parts,  as  to  be  incapable  of  renewing  itself;  so  that  the  crown 
may  grant  a  new  charter  to  the  inhabitants  of  the  same  place :  and  yet  if  the 
crown  think  proper,  it  may  revive  and  continue  the  old  corporation  by  a  new 
grant  to  the  remaining  membeis  of  the  old  dissolved  and  dormant  corpora- 
tion, together  with  other  inhabitants  of  the  place,  so  as  to  enable  the  suc- 
cessors to  sue  upon  a  bond  given  to  it  before  such  its  dissolution.  T/ie 
Mai/or,  iffc.  of  Colchester  v.  Seaber,  3  Burr.  1866,  explained  by  The  King  v. 
Pasmore,  3  Term  Rep.  199.  241.  Lord  Coke  says,  in  the  case  oi'  Sutton  hos- 
pital, 10  Rep.  30.  "  that  in  old  time  the  inhabitants  or  burgesses  of  a  town  or 
borough  were  incorporated  when  the  king  granted  to  them  to  have  guildam 
mercatoriam."     And  l  Rol.  Mr.  513.  cites  the  Register  219. 

{b)  Vide  Rex  v.  The  inhabitants  of  the  W.  R.  of  Torishire,  5  Burr.  2594. 
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1811.  B.  Moricef  contra.     The  prosecutor  was  bound  to  prove  two 

things  in  order  to  support  this  indictment:  1st,  that  the  de- 
agaitut       fcndants  were  an  immemorial  corporation;  and  2dly,  that,  as 
The  Mayor,    such,  and  not  merely  by  reason  of  tenure,  they  were  bound  to 
Stratford-    r^P""'?  o**?  what  is  the  same  thing,  to  rebuild,  if  necessary,  the 
upoN-AvoN.    bridge  in  question.  *In  order  to  prove  the  first,  the  prosecutor 
[  *359  ]     gave  in  evidence  the  charter  of  Ed.  6.;  which,  if  it  did  not  even 
negative,  at   least  contained  no  affirmative   proof  of  the  fact. 
The    question    was    not  whether,    before  that   charter,    there 
existed  a  body  of  persons  in  the  place  with  privileges  and  juris- 
dictions, or  whether  the  inhabitants  might  not  have  enjoyed 
privileges  **  by  reason  and  pretence  of  the  guild,  and  of  char- 
ters, grants,  and  confirmations  before  made  to  the  masters  and 
brethren  of  the  said  guild,  or  otherwise:"  but  the  question  was, 
whether  the  present  corporation  had  existence  before  the  charter, 
when  the  charter  itself  assumes  to  create  them  anew  out  of  the 
inhabitants,  whom   alone  it  mentions,  without  any  word  of  re- 
incorporation or  confirmation.     And  as  to  the  designation  of 
'  the  place  as  "  an   ancient  borough,"  the  words  of  the  charter 

before  mentioned  plainly  refer  that  to  the  dissolved  guild :  and 
it  is  not  pretended  that  the  present  corporation  are  the  succes- 
sors of  that  guild.     Then  the  prayer  of  the  inhabitants  is  to  be 
"  made,  reduced,  and  erected  into  a  body  corporate ;"  which  are 
all  words  of  new  creation,  and  not  of  continuance  or  revival ; 
and  this,  in  a  charter  within  time  of  memory.     The  charter 
shewed,  however,  without  question,  that  the  guild  had  in  fact 
repaired  the  bridge  from  time  to  time;  from  whence  the  pre- 
sumption  is  that  they  were  bound  to  do  so.     But  if,  against 
that  fact,  it  were  open   to  presume  that  any  other  body  was 
liable  to  the   repair,    the   fair    presumption  would   rather  be 
against  the  inhabitants  in  general,  than  against  the  corporation  ; 
for  it  is  the  inhabitants  of  the  borough  whom  the  charter  de- 
scribes  as  having  immemorially  enjoyed  divers  franchises,  &c. 
and  as  requiring  the  king's  favour  "  for  the  supporting  of  the 
great  charges  which  they,  from  time  to  time,  were  bound  and 
[  360  ]      ought  to  sustain  and  perform."     The  general  presumption  of 
law  is,  that  the  county  at  large  are  bound  to  the  repair  of  pub- 
lic bridges ;  and  if  any  other  description  of  persons  be  charged, 
the  onus  lies  on  the  prosecutor  to  prove  it  distinctly;  and  cer- 
tainly it  cannot  be  thrown  by  prescription  upon  a  corporation 
appearing  to  be  erected  within  time  of  memory.     But,  2dly,  if 

there 
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burthen  of  repair,  it  is  rather  to  be  referred  to  their  possession 

of  the  lands  of  the  ancient  guild,  than  to  any  other  source :  foi*       against  ' 

taking  the  whole  of  the  evidence  together,  it  amounts  to  this,    The  Mayor, 

that  while  the  guild  was  in  existence  and  held  the  lands,  the  guild   Stratford- 

repaired  the  bridge;  and  since  the  lands  have  been  granted  to  the   upon-Avon. 

corporation,    the   corporation    have   made    the   repairs.      And 

tliough,  upon  the  supposition  that  the  corporation  are  liable 

ratione  tenurae,  it  will  be  difficult  to  account  for  the  silence  of 

the  charter  in  this  respect ;  yet  the  fair  conclusion  to  be  drawn 

from  that  omission  is  that  the  corporation  are  not  liable  at  all, 

and  not  that  they  are  liable  in  their  mere  corporate  capacity, 

without  reference  to  tenure. 

Lord  Ellenbouough,  C.  J.  The  question  is,  whether  the 
corporation  is  properly  charged  upon  this  record  as'  being  pre- 
scriptively  bound  as  such  corporation  to  repair  the  bridge?  In 
order  to  maintain  that,  it  must  be  proved  that  this  body  has 
had  immemorial  existence;  and  no  charter  having  been  pro- 
duced prior  to  that  o^  Ed.  6.  we  must  draw  the  best  inference 
we  can  from  that,  which  is  the  only  light  furnished  to  guide 
us,  whether,  before  that  charter,  this  was  a  prescriptive  cor- 
poration :  and  we  must  also  be  satisfied  that  it  is  not  liable,  if  at 
all,  ratione  tenurae;  because,  if  liable  only  in  that  respect,  and 
not  having  been  so  charged,  this  indictment  would  fail.  Two 
things  therefore  are  to  be  made  out  by  the  prosecutor;  fir»t, 
that  the  cprporation  was  an  immemorial  corporation  at  the  lime  [  361  ] 
of  the  charter  of  l']d.  6.;  and  next,  that  it  is  liable  as  such, 
and  not  in  respect  of  the  tenure  of  those  lands  which  formerly 
belonged  to  the  guild,  and  were  granted  out  again  by  that 
charter  to  the  corporation  now  subsisting.  Now,  looking  to 
the  charter,  every  word  of  which  is  very  important  to  the  eluci- 
dation of  these  points;  it  begins  with  stating  that  this  is  an 
"  ancient  borough,"  that  indeed  does  not  ex  vi  termini  import 
that  it  was  a  prescriptive  body,  but  it  is  pregnant  evidence  of  it. 
Then  it  states  that  in  this  ancient  borough  a  certain  guild  was 
theretofore  founded,  endowed  with  lands,  out  of  the  rents  and 
projits  of  which  a  free  grammar-school,  an  aims-house,  and  the 
great  stone  bridge  called  Stratford  Bridge,  were  maintained  and 
repaired.  It  does  not  predicate  of  the  guild,  that  the  lands 
had  been  granted  to  them  upon  condition,  and  that  ratione 
tenurae  they  were  bound  to  maintain  these  things,  but  that  they 
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were  maintained  and  repaired  out  of  the  rents  and  profits.  But 
it  is  predicated  of  the  inhabitants  of  this  ancient  borough  that 
fi'om  time  immemorial  they  had  enjoyed  ^^ franchises  {a\  liber- 
ties, free  customs,  jurisdictions^  privileges,  exemptions,  and 
immunities,  by  reason  and  pretence  of  the  guild,  and  of  char- 
ters, grants,  and  confirmations  to  the  guild,  and  othevjoise ; 
which  the  inhabitants  could  not  then  enjoy  by  reason  of  the  dis- 
solution of  the  guild."  If  the  corporation  had  a  previous 
existence,  these  words  would  refer  to  them ;  the  word  inhabit- 
ants being  a  good  corporate  description  (6)  :  for  how  otherwise 
than  as  a  corporation  could  the  inhabitants  have  had  franchises 
awi^L  jurisdictions,  which  are  expressive  of  political  authorities? 
To  predicate  therefore  of  a  place  that  it  was  an  ancient  borough, 
the  inhabitants  of  which  were  a  body  \\txv\ng  franchises  and  ju- 
risdictions from  time  immemorial,  is  in  effect  to  predicate  of  the 
body  that  they  were  a  prescriptive  corporation;  for  how  else  could 
they  have  had  these  things  from  time  immemorial?  It  further 
states  that  by  reason  of  the  premises,  and  for  other  causes  appear- 
ing, it  was  likely  that  the  borough,  and  the  government  thereof, 
would  fall  into  a  wor?e  state  from  time  to  time  if  a  remedy 
were  not  speedily  provided :  there  then  is  another  word  import- 
ing some  kind  of  corporate  government  which  was  falling  into 
decay  since  it  had  been  severed  from  the  guild,  which  nourished 
it  in  point  of  finance,  and  without  which  it  had  no  funds  for  its 
support:  not  considering  however  the  borough,  with  its  fran- 
chises, jurisdictions,  &c.  and  government,  as  then  actually 
lapsed  and  dissolved  by  such  severance  from  its  principal  branch 
or  right  hand,  but  only  as  falling  into  decay  without  it.  It 
then  alludes  to  the  great  charges  which  the  inhabitants  of  the 
borough  were  from  time  to  time  bound  to  sustain  and  perform, 
which  they  had  lost  the  means  of  doing  by  the  loss  of  the  guild: 
after  which  follow  the  words  creating  the  main  doubt  upon  the 
subject;  importing,  in  their  natural  sense,  a  prayer  of  the 
inhabitants  for  a  primitive  incorporation ;  that  is,  that  the  kitig 
"  would  esteem  them  worthy  to  be  made,  reduced,  and  erected 
into  a  body  corporate  and  politic."  But  I  do  not  consider  that 
these  words  are  so  strong  as  to  repel  the  inference  to  be  drawn 

(a)  Franchises,  (says  Lord  Holt  in  Rex  v.  The  City  of  London,  Skin.  311.) 
are  not  essential  to  a  corporation,  but  a  privilege  pertaining  to  it. 

(Jb)  Vid.  the  Year-book  21  Ed.  4.  56  a.  59  b.  and  Bro.  Corporations,  pi.  65 
and  5A,',  and  l  Rol.  Abr.  513. 
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from  the  multiplied  matters  and  terms  in  the  charter  importing         1811* 
a  pre-existing  corporation.     Perhaps  the  inhabitants  might  not 
consider  it  as  a   matter  of  any  consequence   that  the   crown 
should  expressly  recognize  them  in  their  then  mutilated  state, 
*as  a  corporation.  The  guild  is  expressly  stated  to  have  been 
dissolved ;  but   there  can  be  no  question  that  the  dissolution  of 
it,  though  of  a  distinguished  offspring,  would  not  of  itself  have     [  *363  ] 
dissolved    the    parent   corporation,    assuming    it   to    have    had 
existence  before  the  charter  of  Ed.  6.     Then  the  king,  after 
incorporating  the  inhabitants  under  the  name  and  in  the  manner 
mentioned,    assigns    the   same   boimds  and  jurisdiction   to   the 
borough   as  it  had  had   "from  time  iinmemorial,  or  at  any  time 
afterwards."     That  is  a  direct  description  of  an  immemorial  ju- 
risdiction  of  known   extent  and  limits,  which  is  to  be  perpe- 
tuated in  the  new  corporation.     He  then  proceeds  to  grant  to 
them   the   lands  which   had  belonged  to  the   guild ;  in  doing 
which  it  seems  to  be  taken  for  granted  that  the  corporation  pre- 
existing had  been  liable  to  the  repair  of  the  bridge ;  for  though 
that  is  one  of  the  three  objects  to  which  the  first  part  of  the 
charter  recites  that  the  rents  and  profits  of  the  estates  held  by 
the  guild  had  been  applied,  of  the  benefit  of  which  the  inhabit- 
ants had  been  deprived  by  the  dissolution  of  the  guild;  yet, 
when  the  crown  grants  out  the  lands  again,  no  mention  is  made 
in  terms  of  the  repair  of  the  bridge  as  one  of  the  conditions  of 
the  grant,  but  only  of  the  support  of  the  alms-house  and  free 
grammar-school :  but  it  states  generally,  as  a  further  reason  for 
making  the  grant,  "  that  the  great  charges  of  the  borough  afore- 
said, and  to  the  same  borough,  and  to  the  inhabitafits  thereof, 
yearly,  and  from  time  to  time  incident,  might  be  thereafter  the 
better  sustained  arid  supported."     It  states  therefore  that  they 
were  before  liable  to  great  charges :  and  when  we  find  that  as 
far  back  as  living  memory   can  reach,  the  bridge  has  always 
been  maintained  by  this  corporation,  and  is  not  shewn  to  have 
been  ever  repaired  by  any  other  body;  and  when  no  mention  is      [  364  ] 
made  in  the  charter  that  the  guild  were  before  chargeable  with 
the  repair  by  the  tenure  of  their  lands,  though  it  is  stated  that 
they  had  in  fact  repaired  it  from  time  to  time  out  of  their  rents 
and  profits ;  and  when  the  charter,  in  granting  out  the  same 
lands  to  the  corporation,  expressly  imposes  on  them  the  other 
two  obligations  specified,  without  mentioning  this,  though  be- 
fore mentioned  in  the  first  recital  with  the  other  two;  but  does 
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allude  generally  to  other  great  charges  to  which  they  were  lia- 
ble ;  what  arc  we  to  suppose  was  meant  by  those  other  great 
charges,  but,  amongst  others,  that  of  the  bridge,  which  the 
corporation  are  proved  to  have  from  time  to  time  defrayed  ?  It 
appears  therefore  upon  the  whole,  from  the  expressions  to 
which  I  have  adverted  concerning  the  franchises,  jurisdictions, 
government,  and  known  limits,  enjoyed  from  time  immemorial 
in  this  borough,  which  are  represented  as  then  likely  to  fall 
into  decay  without  the  assistance  of  the  crown  afforded  by  the 
charter  of  Ed.  6.,  that  there  was  at  that  time  a  corporation  by 
prescription  existing  there.  And  though  the  king  afterwards, 
in  giving  them  a  constitution  under  his  charter,  uses  words  of 
creation ;  yet  that  may  be  considered  only  as  arising  ex  abun- 
dant! cautcla,  in  the  mutilated  state  to  which  they  seem  to  have 
been  reduced ;  for  in  the  same  charter  he  recognizes  the  inha- 
bitants of  the  borough  as  immemorially  entitled  to  franchises, 
jurisdictions,  &c.  And  next,  though  the  lands  are  expressly 
stated  to  be  granted  for  other  specific  purposes,  they  are  not 
stated  to  be  granted  by  the  tenure  of  repairing  the  bridge :  but 
other  great  charges  are  generally  mentioned,  to  which  they 
were  before  liable ;  and  this  is  one  which  they  are  proved  to 
have  always  borne  as  far  back  as  living  memory  can  go.  The 
question  then  is,  whether  there  was  not  evidence  on  which  the 
jury  might  find  that  the  defendants  are  an  immemorial  corpora- 
tion, and  are  liable,  in  their  corporate  character,  to  the  repair 
of  the  bridge?  And  there  appears  to  me  to  be  very  sufficient 
evidence  by  the  charter  and  the  parol  testimony  to  sustain  their 
conclusion :  but  it  is  enough  to  say,  that  it  is  a  case  in  which 
the  judge  would  be  warranted  in  telling  the  jury  that  there  was 
a  preponderance  of  evidence  on  the  side  of  the  verdict  which 
has  been  found. 

Grose,  J.  I  have  had  considerable  doubts  upon  this  subject;  but 
upon  the  whole  it  is  better  perhaps  that  the  verdict  should  stand. 
In  order  to  support  this  indictment  it  must  appear  that  this  is  an 
immemorial  corporation :  that  I  think  may  be  made  out  in  the 
way  which  my  lord  has  put  it.  But  my  difficulty  has  been  with 
respect  to  the  body  on  whom  the  burthen  was  originally  imposed ; 
which  I  have  been  rather  inclined  to  think  was  upon  the  guild : 
and  therefore  I  pause  in  pronouncing  my  decided  opinion  upon 
the  subject;  not  feeling  myself  however  so  clear  upon  this  point 
as  to  warrant  me  in  saying  that  the  verdict  should  be  set  aside 
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against  the  opinions  entertained  by  my  lord  and  my  brothers. 
My  doubt  has  arisen  from  the  words  of  the  charter,  expressing 
that  the  bridge  had  been  kept  up  and  repaired  from  time  to  time 
out  of  the  rents,  revenues,  and  profits  of  lands  with  which  the 
guild  had  been  endowed ;  and  the  great  probability  from  thence 
that  the  guild  was  before  liable  to  the  repair. 

Le  Blanc,  J.  The  inquiry  into  facts  of  such  high  antiquity 
as  those  in  question  is  generally  involved  in  considerable  obscu- 
rity ;  and  before  we  set  aside  this  verdict  we  must  see  enough 
opon  the  evidence  to  satisfy  us  that  the  conclusion  of  the  jury 
was  wrong.  It  is  clear  that  there  had  been  a  guild  or  corpora- 
tion in  this  place,  which  was  dissolved  at  the  time  of  granting 
the  charter  of  Ed.  6.,  and  that  charter  also  states  that  the  bo- 
rough o^ Stratford'Upon- Avon  is  an  ancient  borough,  within  which 
that  guild  was.  It  is  also  clear  that  the  expressions  in  that  char- 
ter do  not  simply  denote  a  town  with  inhabitants,  because  it  re- 
fers to  franchises,  liberties,  jurisdictions,  &c.,  and  also  to  certain 
charges  which  they  were  bound  to  sustain  and  perform ;  which 
seems  to  carry  the  notion  of  their  being  a  corpoi'ation.  Then, 
comparing  that  with  the  parol  evidence  as  to  the  constant  prac- 
tice of  the  corporation  to  repair  the  bridge  from  time  to  time, 
without  any  such  condition  imposed  upon  them  by  the  charter 
in  respect  of  the  grant  of  lands,  I  cannot  say  that  there  is  not 
sufficient  evidence  upon  the  face  of  the  charter,  coupled  with  the 
constant  practice  of  the  corporation  to  bear  the  burthen  of  re- 
pair, to  warrant  the  conclusion  of  the  jury  that  this  was  a  corpo- 
ration by  prescription.  But  that  is  not  enough  to  sustain  the 
verdict ;  because,  if  the  charge  of  repairing  the  bridge  of  right 
belonged  formerly  to  the  guild,  and  not  to  the  corporation  exist- 
ing at  the  same  time,  this  indictment  could  not  be  sustained. 
The  charter  says  that  the  alms-house,  free  grammar-school,  and 
bridge,  were  from  time  to  time  kept  up  and  repaired  by  the 
guild  out  of  the  rents,  revenues,  and  profits  of  their  lands ;  and 
that  by  the  dissolution  of  the  guild  the  inhabitants  would  be  left 
liable  to  great  burthens,  which  they  were  bound  to  bear;  and 
then,  for  the  supporting  of  those  great  charges,  it  grants  to  the 
corporation  the  lands  which  the  guild  had  had,  and  particularly 
enjoins  them  to  keep  up  the  alms-house  and  school,  without  men- 
tioning the  bridge.  Now,  if  the  repair  of  the  bridge  had  not 
been  a  burthen  upon  the  corporation  before,  it  was  natural  to 
suppose,  from  the  previous  recital,  that  the  crown,  in  granting 
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1811.  the  lands  to  the  corporation,  would  have  particularly  enjoined 
them  to  keep  up  the  bridge  as  well  as  the  alms-house  and  school, 
all  of  which  had  been  before  enumerated  as  sustained  out  of  the 

But  it  only  says,  that 


The  King 

against 
The  Mayor,    rents,  revenues,  and  profits  of  the  guild. 

•Stratford-  ^"  order  that  the  alms-house  and  free  gramniar-scliool  should  be 
upoN-AvoN.  maintained  and  supported,  and  that  the  great  charges  to  the  borough 
and  the  inhabitants  thereof  from  time  to  time  incident  should  be 
the  better 'sustained  and  supported,  the  king  grants  the  land.  This 
;.  '  :  J  , includes  every  charge  which  the  borough  and  its  inhabitants  were 
before  liable  to  bear.  Then  as  the  corporation  have  always,  as 
far  back  as  living  testimony  can  go,  repaired  the  bridge,  it  car- 
ries a  strong  probability  that  that  was  one  of  the  charges  to  which 
the  bprough  and  its  inhabitr.nts,  as  a  corporate  body,  were  be- 
fore liable,  otherwise  it  would  have  been  specifically  mentioned 
as  well  as  the  alms-house  and  school.  I  think,  therefore,  that 
there  was  sufficient  to  warrant  the  conclusions  which  the  jury 
have  drawn,  that  this  was  a  corporation  by  prescription,  and  that 
the  burthen  of  repairing  the  bridge  belonged  to  the  corporation 
before  the  dissolution  of  the  guild. 

Bayley,  J.  I  agree  with  my  lord  and  my  brother  Le  Blanc 
that  there  ought  to  be  no  new  trial  in  this  case.  I  do  not  pro- 
fess to  consider  it  as  a  case  free  from  doubt,  but  one  involved  in 
considerable  difficulty;  and  I  own  my  opinion  has  fluctuated  a 
great  deal  in  the  course  of  the  argument,  and  is  now  different 
from  what  it  was  at  first.  The  parol  evidence  shews  that  the 
corporation  has  from  time  to  time,  when  repairs  were  wanted  for 
the  bridge,  borne  all  the  expenses  of  them :  that  raises  a  pre- 
sumption in  the  first  instance  that  they  were  under  an  obligation 
to  repair  the  bridge;  and  that  could  only  arise  from  tenure  or 
from  prescription.  Then  if  there  be  not  sufficient  evidence,  by 
the  production  of  the  original  grant  of  the  lands,  to  throw  the 
obligation  upon  them  by  tenure,  that  goes  a  great  way  to  shew 
that  they  are  liable  by  prescription;  or  at  least  the  question  is 
left  sufficiently  in  suspense  to  preclude  us  from  saying  that  the 
verdict  is  wrong,  and  that  the  case  ought  to  be  sent  to  a  new 
trial.  If  the  corporation  be  bound  by  tenure,  the  guild  must 
also  have  been  bound  by  tenure  of  the  same  lands  :  but  the  words 
of  the  charter  do  not  imply  that  the  guild  was  bound  by  tenure. 
It  is  said  indeed  that  the  guild  had  from  time  to  time  kept  up 
and  repaired  the  bridge  out  of  the  rents,  revenues,  and  profits  of 
the  lands ;  but  it  is  not  stated  that  they  were  bound  by  tenure. 

6  If 
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If  the  guild  had  received  the  lands  which  they  held  by  endow- 
ment from  the  crown,  on  condition  that  the  bridge  should  be 
kept  up  and  repaired  by  them,  so  that  they  were  liable  ratione 
tenurae,  I  agree  that  when  the  lands  reverted  to  the  crown  upon 
the  dissolution  of  the  guild,  the  lands  would  be  freed  from  the 
charge  in  the  hands  of  the  crown,  and  the  crown  must  have  re- 
newed the  obligation  when  it  granted  out  the  lands  again  to  the 
corporation :  but  we  find  that  the  grant  to  the  corporation  is 
silent  as  to  the  repair  of  the  bridge,  though  it  enjoins  the  sup- 
port of  the  alms-house  and  school :  and  therefore,  unless  the 
lands  had  remained  liable  to  the  charge  in  the  hands  of  the  crown, 
there  is  no  new  obligation  created  by  the  grant  in  respect  of  the 
bridge.  I  rather  think,  as  the  Attorney-General  suggested  in 
the  argument,  that  the  corporation  might  have  been  originally 
liable  to  the  repair,  and  that  the  guild  only  applied  a  part  of 
their  revenues  to  this  purpose  in  ease  of  the  corporation.  There 
is  not  enough  then  to  satisfy  my  mind  that  the  corporation  are 
liable  ratione  tenurae ;  and  if  not,  they  can  only  be  made  liable 
by  prescription.  And  though  words  of  creation  be  used  in  the 
charter  of  Ed.  6.,  as  if  the  crown  were  then  first  erecting  a  new 
corporation  in  Stratford ,-  yet  there  are  other  words  and  expres- 
sions in  the  same  charter  which  denote  a  pre-existing  corpora- 
tion in  the  place.  The  charter  speaks  of  it  as  an  "  ancient  bo- 
rough," and  as  having  jurisdictio7is  from  time  immemorial ;  of 
having  "franchises,  liberties,"  &c. ;  and  as  being  subject  to 
charges.  Therefore,  notwithstanding  the  words  of  creation  as  a 
new  corporation,  yet  there  are  other  words  from  which  the  exist- 
ence of  an  ancient  and  immemorial  corporation  in  the  borough, 
independent  of  the  guild,  may  be  inferred,  and  there  is  no  word 
which  negatives  that  inference.  And  as  there  is  nothin«f  to  shew 
that  the  corporation  are  chargeable  ratione  tenurae,  and  there  is 
evidence  to  shew  that  this  is  an  immemorial  corporation ;  there 
does  not  appear  to  be  enough  of  doubt  in  the  case  to  send  it  to 
a  new  trial. 

Rule  discharged. 


1811. 

The  King 

against 
The  Mayor, 

&c.  of 
Stratford- 
upon-avon. ' 
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Tuesday, 
July  2d. 

A  testator, 
possessed  of 
real  and  per- 
sonal proper- 
ty, after  seve- 
ral pecuniary 
legacies, 
**  gave  and  be- 
queathed all 
and  every  the 
residue  of  his 
property, 
goods  and 
chattels  to  be 
divided  equal- 
ly between  A. 
and  B.,  share 
and  share 
alike,  after  all 
his  debts 
paid :"  and  in 
fact  the  per- 
sonalty was 
not  quite  suf- 
ficient to  pay 
all  the  debts 
and  legacies : 
but  held  that 
the  word  pro- 
perty, though 
thus  followed 
by  goods  and 
chattels,  was 
sufficient  of 
itself  to  carry 
the  reality. 
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Doe,  Lessee  of  Wall,  against  Langlands. 

^T^HIS  ejectment  was  brought  to  recover  possession  of  an  un- 
-*-  divided  moiety  of  two  messuages  in  the  parish  o^  St.  George 
in  the  East,  in  Middlesex,  and  the  plaintiff  recovered  a  verdict  at 
the  sittings  at  Westminster,  before  Lord  Ellenboroiigh,  C.  J.,  sub- 
ject to  the  opinion  of  the  court  upon  this  case. 

Thomas  Doran,  being  seised  in  fee  of  the  premises  in  question, 
by  his  will  dated  24th  of  July  1808,  and  duly  executed,  (after 
giving  several  pecuniary  legacies,)  bequeathed  to  Mrs.  Bravon, 
his  sister,  10/.;  and  then  bequeathed  as  follows:  "To  Rosey 
Doran  and  Edward  Wall  I  give  and  bequeath  all  and  every  the 
residue  oi  my  property,  goods,  and  chattels,  to  be  divided  equally 
between  them,  share  and  share  alike,  after  all  my  debts  are  paid." 
And  he  appointed  Mr.  Short  and  P.  I>elany,  executors;  the  lat- 
ter of  whom  prepared  the  will.  The  personal  estate  of  the  tes- 
tator was  worth  400/.,  which  was  not  sufficient,  by  70/.,  to  pay 
all  his  debts  and  legacies.  Mrs.  Bronson  and  Rosey  Doraii  were 
sisters  and  heirs  at  law  of  the  testator.  The  testator  left  no  wi- 
dow, or  child,  or  brother.  Edward  Wall,  (the  lessor  of  the  plain- 
tiff,) one  of  the  residuary  devisees,  was  the  testator's  cousin.  The 
will  contained  no  other  words  concerning  the  property  of  the 
testator,  except  those  before  mentioned.  If  the  plaintiff  were 
entitled  to  recover,  the  verdict  was  to  stand :  if  not,  a  verdict  was 
to  be  entered  for  the  defendant. 

*This  case  was  argued  in  last  Easter  term  by  Comyn  for  the 
plaintiff,  and  Storks  for  the  defendant;  and  the  argument  turned 
upon  the  meaning  of  the  w^^ord  property  in  the  will;  whether, 
coupled  as  it  was  with  the  words  goods  and  chattels,  it  was  suffi- 
cient to  pass  the  fee  in  the  messuages  in  question  to  Rosey  Doran 
and  Edward  Wall.  For  the  plaintiff  were  cited  several  cases 
where  the  word  estate  (a)  was  held  to  pass  the  fee ;  and  Doe  v. 

Lainchbury, 

(a)  See  most  of  the  earlier  cases  on  this  point  collected  in  Mr.  Cox's  note 
to  the  case  of  Barry  v.  Edgenvorth,  2  P.  JVms.  523,  5.,  with  the  addition  af- 
terwards of  Macaree  v.  Tall,  Ambl.  181.  Stiles  v.  Waif  or d,  2  Blac.  Rep. 
938.  Holdfast  v.  Marten,  1  Term  Rep.  411.  Fletcher  v.  Smiton,  2  Term 
Rep.  656. ;  and  Boe  v.  Chapman,  I  H.  Blac.  223.  And  see  fiirther,  Doe  v. 
tVoodhouse,  4  Term  Rep.  89.  Roe  v.  Wright,  7  East,  259.  and  Barnes  v. 
Patcfi,  8  Ves.  jun.  604. 
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Lainchbuty  (a),  where  the  word  properii/f  though  coupled  with 
"  money,  stock,  and  effects,"  was  held  equally  comprehensive. 
And  the  case  of  Roe  v.  Yeud  (b)  was  said  to  be  distinguishable 
from  this,  on  account  of  the  subsequent  enumeration  of  the  seve- 


1811. 


Doe, 

Lessee  of 

Wall, 

ral  species  of  personal  property,  of  which  the  testator  was  pos-   lai^aniw 
sessed,  and  which  alone  he  seemed  to  have  had  in  his  contempla- 
tion by  the  devise  of  the  remainder  of  his  property.     For  the 
defendant,  the  last  mentioned  case  was  principally  relied  on,  as 
shewing  that  the  word  property,  when  coupled  with  other  words 
indicative  of  personal  property  only,  is  not  sufficient  to  pass  the 
fee.     Conformable  to  which  was  the  opinion  of  lord  chancellor 
Coixiper^  in  Cliffe  v.  Gibbons  (c),  even  where  the  devise  was  of  all 
a  man's  "  estate,  goods,  and  chattels :"  and  of  Lord  Hardvciclce, 
in  Timevoell  v.  Perkins  {d),  and  in  Bailis  v.  Gale  {e).      And  this 
was  also  likened  to  Camfield  v.  Gilbert  {f),  where  a  devise  of  the     * 
residue  of  effects,  after  a  partial  disposition  of  real  and  personal      [  ^72  ] 
estate,  was  held  not  to  carry  real  effects. 

The  court  took  time  to  consider  the  case ;  and  now. 
Lord  Ellenborough,  C.  J.  delivered  the  judgment  of  the 
court  (after  stating  the  case). 

The  only  question  on  this  case  was  whether  by  the  words, 
"  all  and  every  the  residue  of  my  property,  goods,  and  chattels," 
these  freehold  messuages  passed  ?  If  they  passed  by  these  words, 
the  plaintiff  is  entitled  to  recover  :  if  not,  a  verdict  is  to  be  en- 
tered for  the  defendant.  That  property  is  a  term  sufficient  to 
pass  real  estate,  when  used  in  a  last  will,  is  not  disputed ;  and  the 
question  is,  whether  the  generality  of  its  signification  be  restrain- 
ed by  any  other  words  in  the  same  instrument,  or  whether  from 
the  whole  texture  of  the  will,  or  from  any  particular  clauses  in  it, 
an  intention  in  the  testator  to  use  it  in  a  more  confined  sense  can 
be  made  appear.  The  argument,  on  the  part  of  the  defendant, 
chiefly  rested  on  the  want  of  any  introductory  words,  expressing 
an  intention  to  dispose  of  every  thing  the  testator  had ;  on  the 
prior  bequests  in  the  wil>,  being  of  mere  pecuniary  legacies ;  and 
on  the  word  property  being  immediately  followed  by  words  of 
mere  strict  personal  property,  viz.  goods  and  chattels :  which  it 
was  contended  restrained  the  generality  of  the  term  property  be- 
fore used.     And  the  late  case  in  the  court  of  Common  Pleas  of 

(a)  11  East,  290.    And  see  also  Doe  v.  Roper,  ib.  518.  to  the  same  effect. 
{b)  2  New  Rep.  214.  {c)  2  Ld.  Ray.  1326.  {d)  2  Atk.  102. 

{e)  2  Vei.  5U  (/)  3  East,  516. 

Roe, 
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1811.        Roe^  ex  d.  Helling  v.  Yeud^  2  New  Rep.  214.,  was  relied  on  as  tn 
point.     Very  little  inlerence  of  intention   can  be  drawn  from 

Lessee *of      "^ere  formal  words  of  introduction;  though  we  certainly  find 

Wall,        them  in  some  cases  called  in  aid  to  shew  that  a  man  did  not 

LiufcL^NDs     "^^*"  *^  ^^^  intestate  as  to  any  part  of  his  property;  and  the 

r  gyg  -I  making  a  will  at  all  may  also  be  used  as  affording  such  an  infe- 
rence. In  Huxtep  v.  Brooman,  1  Brown's  Ck.  Ca.  437.  there 
were  no  introductory  words,  nor  any  expression  in  the  will 
pointing  at  the  real  estate :  and  yet  the  words,  "  I  give  and  be- 
queath all  I  am  worth,  except  30/.,"  were  held  to  pass  real  estate. 
And  surely,  "  all  and  every  my  property,"  or  "  the  residue  of 
my  property,"  is  as  comprehensive  as  "  all  I  am  worth."  This 
brings  it  to  the  question,  which  is  the  material  one  in  the  case, 
whether  the  words  immediately  following  the  word  property  are 
•  descriptive  of  the  kind  of  property  the  testator  intended  to  give; 
the  same  as  if  he  had  said,  "  namely  or  viz.  my  goods  and  chat- 
tels;" which  would  have  confined  it  to  that  species  of  property. 
But  wt  do  not  feel  ourselves  warranted  in  so  reading  them. 
The  more  obvious  and  natural  sense  is  that  they  are  to  be  taken 
cumulative,  that  is,  as  property,  and  goods  and  chattels.  And 
we  think  this  case  distinguishable  from  Ttoe  d.  Helling  v.  Yetcd, 
in  C.  B.,  where  the  bequest  was  to  five  persons  whom  the  testa- 
tor made  his  executors,  and  wheie  the  enumeration  at  the  end 
of  his  will  was  very  particular,  and  was  considered  by  the  court 
as  incapable  of  meaning  any  thmg  but  an  enumeration  of  what 
the  testator  supposed  to  be  included  in  his  bequest.  The  clause 
in  that  case  specified  goods,  stock,  bills,  bonds,  book-debts, 
securities,  and  funded  property  :  and  if  it  were  so  incapable  of 
being  understood  otherwise  than  as  enumerating  what  he  meant 
to  include  in  his  expression  of  jnopertyi  (and  which  that  court 
appears  to  have  thought,)  the  conclusion  was  necessary,  that 
personal  property  only  could  pass.  The  words  in  this  case  do 
not  seem  to  us  as  requiring  any  such  limited  construction  of  the 

[  374  ]  word  property  before  used,  and  therefore  we  think  the  two 
messuages  passed  to  the  devisees.  The  consequence  is  that  the 
postea  must  be  delivered  to  the  plaintiff. 


Bell, 
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Bell,  and  Others,  against  CarstAirs.  ^TIT 

[  *375  1 

THIS  was  an  action  by  the  assured  against  an  underwriter,  Tr  i 

Ir  3.  ncutrsl 
on  a  policy  of  insurance   effected  by  the  plaintiffs  on  the  American 

ship  Eliza,  at  and  from  Vir'gimia  to  a  market  in  Holland  or  Ger-  f'"^'  insured 
many^  with  leave  to  touch  at  or  off  Falmouth  for  orders,  and  tured  by  a 

also  with  liberty  in  that  voyage  to  proceed  to  any  port  or  places  Fi'^'^ch  ship, 
,    ,  .  1      •    •  1         I,  !     .    7  anci  condem- 

wnatsoever,  to  seek,  join,  and  exchange  convoy,  to  take  papers  ned  in  a 

and  clearances  for  any  ports  or  places  whatsoever,  at  a  premium  French  court, 

of  12  guineas  per  cent.,  with  various  returns.    The  policy  stated  on^hrex-^" 

the  insurance  to  be  on  ship  valued  at  4050/.,  on  freight  valued  at  press  ground 

•   3000/.,  and  on    certain  goods  specified  at  different  valuations,  sen'Snce  of 

and  on  other  goods.     The  declaration  stated  that  the  ship  sailed  condemna- 

upon  the  voyage  insured  with  the  specified  cargo.    In  one  count,  !•'""'  A,^"!'^'^ 

IS  evidence 
Belli  Cumming,  and   C.   and  F.  Whittle  and  Morgan,  were  al-  for  this  pur- 

leged  to  be  interested  in  the  ship  and  freight ;  and  Bell,  Cum-  P°s^')  ^'^^"^ 

1   „         ,   „    ,T7-i  .    ,     .        1  I  .       the  ship  was 

mmg,  and  C.  and  i.  whittle  m  the  cargo,  to  the  amount  in-  not  pro- 

sured;  and  in  another  count  the  interest  in  ship,  freight,  and  perly  docu- 

cargo,    was   laid   generally  in  Bell,  Gumming,  and  C.  *  and  F.  cording  to'the 

Whittle.     The  declaration  further  averred  that  the   ship    and  existing  trea- 

cargo  were  totally  lost  hy  capture  in  the  course  of  the  voyage,  ^^^^^^and 

and  that  the  assured  had  expended  a  large  sum  in  endeavouring  the  United 

ix)  recover  them.     At  the  trial  before  Lord  ILllcnhorough,  C.  J.,  States  of  ^w^- 

.  .  ,   .     .^    .  rica,  (con- 

at  Guildhall,  a  verdict  was  found  for  the  plaintiffs  for  304/.  75.,  joindy  with 

sabiect  to  the  opinion  of  the  court  on  the  following  case.  ^^  suppres- 

rr^i  I-  /Y.  1     ,  1  ^     ■       -m  c         t^    n     SlOn  Ot  papCrS 

1  he  policy  was   effected    by  the  plaintiris  as  agents  tor  Bell,  by  the  cap- 

Cumming,  C.  and  F.  Whittle,  and  Morgan,  who  are  citizens  of  tain  after  the 

the  United  States  of  ylmerica,  and  were  interested  in  the  ship,  ^^hich  no  opi- 

freight,  and  cargo,  as  averred  in  the  declaration.     These  per-  nion  was  giv- 

sons  all  resided  within  the  United  States  of  America  at  the  time  court  0  the 

when  the  insurance  was  effected,  and  have  continued  to  reside  neutral  assur- 

.1  ed  cannot  re- 

''"^^^  cover  their 
loss  against  the  British  underwriter,  although  there  was  no  warranty  or  representation  that 
the  ship  was  American ;  the  neglect  of  the  ship  owners  themselves,  who  are  bound  at  their 
peril  to  provide  proper  national  documents  for  their  ship,  being  in  such  a  case  the  efficient 
cause  of  the  loss.  Neither  can  the  agent  of  the  assured,  some  of  whom  were  also  interested 
in  the  cargo  as  well  as  the  ship,  recover  for  the  loss  of  the  cai'go  insured,  which  was  also 
condemned  at  the  same  time  and  for  the  same  reason ;  such  assured  of  the  goods  being  im- 
plicated in  the  same  neglect  in  their  character  of  ship-owners.  But  it  is  otherwise  in  the  case 
of  a  mere  assured  of  goods,  who  is  not  answerable  for  the  proper  documenting  of  the  ship, 
without  a  warranty  or  representation  of  her  national  character. 
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there  ever  since.  No  watranty  or  representation  was  made  to 
the  defendant  that  the  ship  or  cargo  'were  American ;  but  both  the 
ship  and  cargo  were  American  in  point  of  fact.  The  ship  sailed 
from  Norfolk  in  Virginia  on  the  10th  oi  July  1809,  with  a  cargo 
of  the  description  mentioned  in  the  policy,  and  on  the  10th  of 
August  following  was  captured  off  Plymouth  by  the  French  pri- 
vateer Jean  Bart,  and  carried  into  Brehat ;  and  the  ship  and 
cargo  were  afterwards  condemned  by  a  sentence  of  the  Imperial 
Council  of  Prizes  at  Paris ;  the  same  being  a  court  of  competent 
jurisdiction  on  this  subject.  In  the  narrative  part  of  that  sen- 
tence it  is  stated  that  there  was  found  on  board  the  said  ship, 
among  other  papers,  the  following.  A  passport,  in  four  lan- 
guages, in  the  usual  form,  dated  at  Noffolk,  27th  June  1809, 
signed  by  the  president  of  the  U.  S.  countersigned,  and  sealed ; 
stating  Norfolk  to  be  the  place  of  departure,  and  Tonningen  the 
place  of  destination.  It  states,  as  do  all  the  other  pas-^ports,  "  that, 
prior  to  the  departure,  the  captain  shall  make  oath  that  the  ship 
belongs  to  none  but  citizens  of  the  U.  S.,  and  that  the  act  of 
such  affidavit  shall  be  written  at  foot  thereof;  the  form  whereof 
is  in  substance  printed  thereunder:  the  blanks  are  filed,  up  iioith 
the  hand,  but  it  is  neither  signed  nor  sealed"  The  sentence  goes 
on  to  allege  that  the  following  amongst  other  reasons  for  confis- 
cation presented  itself  in  the  memorials.  "  The  passport  ex- 
presses that  the  captain  is  to  make  oath,  previous  to  her  depar- 
ture, that  the  ship  belongs  to  citizens  of  the  U.  S.,  and  that  this 
act  is  to  be  written  underneath  the  passport.  Now  the  form  of 
this  affidavit,  it  is  true,  is  printed  according  to  custom;  the 
blanks  are  even  filled  up  with  writing;  but  there  is  neither  seal 
nor  signature  thereto.  It  is,  therefore,  a  nonentity,  and  the 
passport,  'which  necessarily  supposes  it,  is  like'wise  of  no  value. 
According  to  the  convention  of  the  8th  Vendemaire,  9th  year, 
an  American  captain  who  shall  have  lost  his  passport  is  permitted 
to  supply  that  defect  by  other  proofs  of  neutrality ;  but  here  it 
is  not  the  case.  Jacob  Vickeiy  is  furnished  with  a  passport,  "which 
the  public  officer  has  refused  to  sign,  no  doubt  because  the  nation- 
ality of  the  captain,  or  that  of  the  owners,  did  not  appear  to  him 
sufficiently  sitbstantiated.  The  passport,  therefore,  has  conti- 
nued to  be  nothing  more  than  a  form ;  it  is  destitute  of  that 
which  ought  to  complete  it ;  and  the  captain  has  navigated  with^ 
out  a  passport.  This  is  what  the  council  decided  on  the  16th 
Tlia-midor,  8th  year,  in  concealing  the  prize  made  by  the  pri- 
8  vateer 
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Viiteer  the  Spartiate^  of  the  American  ship  the  Republican,  which 
had  a  passport  in  which  the  affidavit  was  not  signed."  After 
further  stating  the  process  verbal  and  other  proceedings  that  had 
been  had,  the  sentence  proceeds  to  condemn  the  ship  and  cargo 
in  the  following  terms.  "  Whereas  it  appears  by  the  pleadings, 
that  Captain  Jacob  Vickery,  while  at  sea,  took  some  papers  out 
of  his  trunk  previous  to  his  going  aboard  the  privateer,  and  de- 
livered them  to  the  second  mate,  who  has,  since  his  arrivfil  at 
Brehat)  caused  them  to  be  returned  to  the  capfain.  That  this 
fact  is  corroborated  by  John  Thomas^  chief  mate,  and  by  William 
Barker  and  John  Robinson,  seamen ;  and  that  these  papers  hav- 
ing neyer  since  re-appeared,  no  doubt  remains  but  they  have 
been  withdrawn,  and  that  there  is  the  greater  reason  to  apply, 
with  all  its  severity,  the  third  article  of  the  regulation  of  the  26th 
July  1778.  That  the  denial  of  the  second  mate,  to  whom  the 
papers  were  given,  and  the  tergiversations  of  the  captain,  con- 
stitute a  sufficient  proof  that,  if  they  had  come  to  light,  they 
would  have  betrayed  the  prize.  That  in  truth  the  captain  (al- 
though contradicting  himself  in  his  interrogatory  and  in  his 
declaration  before  the  council)  pretended  that  the  papers,  by 
him  given  at  sea  to  his  second  mate,  were  no  others  than  the 
second  set  of  papers  for  Amsterdam,  which,  on  the  12th  of  Au- 
gttst,  the  day  of  their  entry  into  Brehat  Roads,  he  had,  in  the 
presence  of  several  persons,  delivered  to  the  officer  of  police, 
and  which  were  added  to  the  package  containing  the  papers 
which  the  privateer  had  taken  possession  of.  But  the  contrary 
is  evident,  as  well  from  the  verbal  process,  which  was  very  mi- 
nutely drawn  up  at  the  time  of  their  arrival  at  Brehat,  on  the 
12th  and  13th  of  August,  by  the  officer  of  police,  who  alone 
acted ;  as  from  the  certificate  delivered  by  the  same  officer  on 
the  IGth  of  January  last,  which  proves,  in  the  most  formal 
manner,  that  the  package  of  ship's  papers,  which,  at  the  time  of 
the  inventory  being  drawn  up,  comprised  the  Amsterdam  papers, 
was  opened  a  short  time  after  their  arrival  at  Brehat ;  but  there 
being  no  interpreter  present  that  could  give  a  description  thereof, 
it  was  sealed  up  with  the  seal  of  Captain  Vickery  and  that  of  the 
mayoralty,  and  that  no  papers  were  inclosed  therein  besides 
those  found  on  its  being  opened.  Whereas  also  the  affidavit,  the 
form  whereof  is  at  foot  of  the  passport  of  the  president  of  the 
U.  S.  not  being  furnished  mth  any  signature,  it  follo'uos  that  the 
passport  does  not  fulfil  the  conditions  required  by  the  convention  of 
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1811.        the  Mh  Vendemaire,  9///  yeavy  in  order  to  make  it  valid,  and  tJiat 
"Z      '         therefore  it  ought  to  be  considered  as  of  no  effect ;    whicli,  together 
and  Others      ^'^^  ^^^  circumstances  of  the  withdiawhig  the  papers,  involves 
against       (he  confiscation  of  the  prize,  and  renders  it  unnecessary  to  enter 
into  the  merits  of  the  other  charges  brought  by  the  captors  con- 
cerning the  navigation  of  the  Eliza.     Our  council  decides  that 
the  capture  made  by  the  privateer,  the  Jean  Bart,  of  the  ship, 
Eliza,  under  American  colours,  carried  into  Brehat,  is  good  and 
latsful:    and  therefore  adjudges  to  the  owner  and  crew  of  the 
said  privateer  as  well  the  said  ship  as  the  goods  of  her  loading; 
the  whole  to  be  sold  in  manner  and  form  prescribed  by  the  laws 
and  regulations  concerning  prizes,   and  the  neat  proceeds  to  be 
paid  over  to  the  said  owner  and  crew." 

By  the  fourth  article  of  the  convention  between  the  Trench 
Republic  and  the  U.  S.  of  America,  concluded  at  Baris  the  30th 
oi September  1800,  it  is  provided  as  follows  :  "  Property  captured 
and  not  yet  definitively  condemned,  or  which  may  be  captured 
before  the  exchange  of  ratifications,  (contraband  goods  destined 
[  379  ]  to  an  enemy's  port  excepted)  shall  be  mutually  restored  on  the 
following  proofs  of  ownership,  viz.  the  proof  on  both  sides,  with 
respect  to  merchant  ships,  whether  armed  or  unarmed,  shall  be  a 
passport  in  the  form  following.  To  all  who  shall  see  these 
presents  greeting:  It  is  hereby  made  known,  that  leave  and 
permission  has  been  given  to  ,  master  and 

commander  of  the  ship  called  ,  of  the  town   of 

,  burthen  tons  or  thereabouts,  lying  at  present 

in  the  port  and  haven  of  ,  and  bound  for  ^ 

and  laden  with  .     After  that  his  ship  has  been 

visited  and  before  sailing,  he  shall  make  oath  before  the  officers 
who  have  the  jurisdiction  of  maritime  affairs,  that  the  said  ship 
belongs  to  one  or  more  of  the  subjects  of  ,  the  act 

whereof  shall  be  put  at  the  end  of  these  presents.  As  likewise 
that  he  will  keep  and  cause  to  be  kept,  by  his  crew  on  board, 
the  marine  ordinances  and  regulations,  and  enter  in  the  proper 
office  a  list  signed  and  witnessed,  containing  the  names  and  sur- 
names, the  places  of  birth  and  abode  of  the  crew  of  his  ship, 
and  of  all  who  shall  embark  on  board  her,  whom  he  shall  not 
take  on  board  without  the  knowledge  and  permission  of  the  offi- 
cers of  marine.  And  in  every  port  or  haven  where  he  shall  en- 
ter with  his  ship,  he  shall  shew  this  present  leave  to  the  officers 
and  judges  of  the  marine,  and  shall  give  a  faithful  account  to 
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them  of  what  passed  and  what  was  done  during  his  voj'age ;  and 
he  shall  carry  the  colours,  arms,  and  ensigns  of  the  French  Re- 
public (or  of  the  United  States)  during  his  voyage.  In  witness 
whereof  we  have  signed  these  presents,  and  put  the  seals  of  our 
arms  thereunto,  and  caused  the  same  to  bo  countersigned  by 

at  ,  the  day  of 

anno  domini  .     And  the  passport  will  be  sufficient 

without  any  other  paper  ;  any  ordinance  to  the  contrary  notwith- 
standing :  which  passport  shall  not  be  deemed  requisite  to  have 
been  renewed  or  recalled,  whatever  number  of  voyages  the  said 
ship  may  have  made,  unless  she  shall  have  returned  home  within 
the  space  of  a  year.  Proof  with  respect  to  the  cargo  shall  be 
certificates,  containing  the  several  particulars  of  the  cargo,  the 
plac^  whence  the  ship  sailed,  and  whither  she  is  bound:  so  that 
the  forbidden  and  contraband  goods  may  be  distinguished  b<y 
the  certificates ;  which  certificates  shall  have  been  made  out  by 
the  officers  of  the  place  whence  the  ship  set  sail,  in  the  accus- 
tomed form  of  the  country.  And  if  such  passports  or  certifi- 
cates, or  both,  shall  have  been  destroyed  by  accident  or  taken 
away  by  force,  their  deficiency  may  be  supplied  by  such  other 
groofs  of  ownership  as  are  admissible  by  the  general  usage  of 
nations.  By  the  ]  7th  article  of  the  said  convention,  it  is  pro- 
vided that,  when  one  party  shall  be  engaged  in  war,  and  the 
other  party  shall  be  neutral,  the  ships  of  the  neutral  party  shall 
be  furnished  with  passports  similar  to  that  described  in  the  4tli 
article,  that  it  may  appear  thereby  that  the  ships  really  belong 
to  the  citizens  of  the  neutral  party :  aiKl  tliat,  if  the  ships  be 
laden,  they  shall  be  provided  not  only  witli  the  passports  above- 
mentioned,  but  also  with  certificates  similar  to  those  described 
in  the  same  article;  so  that  it  may  be  known  whether  they 
carry  any  contraband  goods.  By  an  additional  article  inserted 
previous  to  the  ratification,  it  was  agreed  that  this  convention 
should  be  in  force  yor  the  term  of  8  years  from  the  time  of  ex- 
change of  ratifications.  The  convention,  with  this  additional 
article,  was  ratified  by  the  president  of  the  U.  S.  and  by  tlie 
First  Consul  of  the  French  Republic ;  and  the  ratifications  were 
exchanged  at  Paris  on  the  31st  July  1801.  By  an  arret  for  the 
regulation  o^ihe  French  marine,  dated  26th  July  1778,  article  3, 
referred  to  in  the  above  sentence  of  condemnation,  it  is  declared 
that  all  vessels  with  their  cargoes,  whether  neutral  or  allied,  from 
which  any  papers  have  been  thrown  into  the  sea,  suppressed,  or 
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abstracted,  shall  be  declared  good  prize,  upon  proof  that  papers 
have  been  thrown  into  the  sea,  without  inquiring  what  those 
papers  were,  or  by  whom  thrown,  and  though  sufficient  remain 
to  prove  that  the  ship  and  cargo  belonged  to  friends  or  allies. 
If  this  court  were  of  opinion  that  the  plaintiffs  were  entitled  to> 
recover,  the  verdict  was  to  stand :  otherwise  a  nonsuit  was  to 
be  entered. 

J.  W.  Warren,  on  a  former  day  in  this  term,  argued  for  the 
plaintiffs,  the  assured,  that  the  underwriter  could  not  avail 
himself  of  either  of  the  grounds  of  condemnation  stated  in  the 
sentence;  the  suppression  of  papers  by  the  captain  after  the 
capture,  against  a  French  ordinance,  to  which  the  American 
government  was  no  party ;  or  the  want  of  a  sufficient  passport, 
in  the  form  required  by  the  treaty  between  France  and  the  U.  S. 
of  America.  '  [He  said  that  he  did  not  know  whether  the  de- 
fendant's counsel  meant  to  rely  on  the  first  ground :  on  which 
Campbell,  for  the  defendant,  said,  that  he  felt  the  second 
ground  of  objection  to  be  so  strong  for  his  client,  that  he 
should  not  trouble  the  court  with  any  argument  upon  the  first.] 
On  the  second  ground,  he  said,  that  the  question  whether, 
in  the  absence  of  any  express  warranty  or  representation  of  the 
national  character  of  a  ship  insured,  there  was  an  implied  war- 
ranty that  she  should  be  navigated  according  to  treaties  be- 
tween her  own  government  and  other  states,  was  discussed  but 
not  decided  in  Price  v.  Bell- (a).  But  it  was  afterwards  ex- 
pressly decided  in  Daisosoji  v.  Atty  (6),  that  the  assured  of  goods 
was  not  bound  to  look  to  the  ship  being  properly  documented, 
without  a  warranty  of  her  national  character :  and  the  princi- 
ple of  that  case,  he  said,  extended  to  this,  where  the  na- 
tionality of  the  ship  was  neither  warranted  in  the  policy,  nor 
represented  to  the  underwriter  at  the  time  of  his  subscription. 
He  then  denied  that  there  was  an  implied  warranty,  that  a  ship 
insured  should  be  properly  documented  according  to  the  trea- 
ties of  her  nation  with  foreign  powers.  It  is  a  question  de- 
pending upon  the  intention  of  the  parties  to  the  contract,  and 
nothing  can  be  implied  in  a  contract  beyond  its  terms,  except 
what  is  of  the  essence  of  it.  Now  nothing  is  of  the  essence  of 
a  contract  of  marine  insurance,  except  those  things  without 
which  the  ship  would  be  at  all  events  incapable  of  performing 


{a)  1  Eait,  66S. 
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her  voyage;  such  as  sea-worthiness,  and  men  and  furniture 
necessary  for  the  voyage ;  which  are  conditions  precedent :  but 
not  any  thing,  the  want  of  which  only  goes  to  increase  the  risk; 
as  was  said  by  La'wre7ice,  J.  in  Christie  v.  Secretan  {a),  [he 
Blanc,  J.  The  breach  of  an  imphed  warranty  would  protect 
the  underwriter,  though  the  loss  happened  from  another  cause : 
but  though  the  proper  documenting  of  the  ship  were  not  a  con- 
dition precedent  or  an  implied  warranty,  yet  if  the  loss  hap- 
pened from  the  want  of  that  which  the  assured  themselves 
ought  to  have  provided,  could  it  be  within  the  intention  of  the 
parties  to  the  contract,  that  the  underwriters  should  be  liable 
for  a  loss  occasioned  by  the  default  of  the  assured  themselves.] 
Wherever  the  underwriter  means  to  avail  himself  of  the 
superior  protection  afforded  by  the  character  of  a  neutral  ship, 
the  constant  experience  of  the  mercantile  world  shews  that  he 
requires  a  warranty  of  it ;  and  in  consequence  of  such  a  war- 
ranty, he  receives  a  smaller  premium :  the  absence  of  such  a 
warranty,  therefore,  which  is  of  very  frequent  occurrence  in 
insurances,  shews  that  the  underwriter  prefers  taking  the 
greater  risk  with  the  larger  pi'emium:  the  risk,  therefore,  of 
capture,  and  condemnation,  for  want  of  proper  documents, 
is  one  which  the  underwriter,  not  having  required  a  warranty 
of  them,  must  be  considered  to  have  contemplated  and  taken 
upon  himself.  Christie  v.  Secretan  {b)  was  the  first  case  in 
which  any  intimation  is  to  be  found  of  an  implied  warranty, 
that  the  ship  should  be  documented  according  to  her  national 
treaties ;  but  the  court  were  not  all  agreed  upon  that  point, 
which  was  only  collateral  to  the  judgment;  and  so  far  as  tlmt 
was  applied  to  an  insurance  on  goods,  the  contrary  was  after- 
wards ruled  in  Daivson  v.  Atty.  He  further  contended,  that 
there  was  no  necessity  for  the  American  ship  to  be  documented 
at  all  in  the  manner  required,  as  stated  in  the  sentence  of  con- 
demnation ;  for  the  treaty  itself  between  France  and  the  U.  S. 
of  America,  which  stipulated  for  the  particular  form  of  the 
passport,  alleged  in  the  sentence  to  be  informal,  was  only  to  be 
in  force  for  8  years  from  the  exchange  of  ratifications,  which 
took  place  at  Paris  on  the  31st  of  July  1801 ;  the  treaty  there- 
fore expired  on  the  31st  of  July  1809;  whereas  the  capture  was 
not  till  the  10th  oi  August  following,  when  no  such  passport 
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was  necessary :  and  the  sentence  does  not  profess  to  consider 
the  duration  of  the  treaty,  but  merely  the  provisions  *containef! 
in  it;  which  at  that  time  could  at  most  have  no  other  force 
than  a  mere  French  ordinance,  to  which  America  was  no  party : 
and  it  was  held  in  Pollard  v.  Bell  (a),  Bird  v.  Appleton  (b), 
and  Price  v.  Bell  {c\  that  the  breach  of  mere  French  ordinances 
requiring  certain  formalities  in  ship  documents  beyond  what 
were  recognized  by  treaties,  on  the  ground  of  which  foreign 
ships  were  condemned  as  prize  by  the  French  courts,  was  no 
bar  to  the  recovery  of  the  assured  on  policies  on  such  foreign 
ships  made  here.  At  all  events,  he  contended  that  the  plain- 
tiifs  were  entitled  to  recover  on  the  amount  of  the  goods  in- 
sured, upon  the  express  authority  of  Dawson  v.  Atty.  By  the 
4th  article  of  the  treaty  between  France  and  America,  the  proof 
required  of  the  ownership  of  a  ship  is  the  passpori,  the  existence 
of  which,  in  the  form  prescribed  by  the  treaty,  is  negatived  by 
the.  sentence  of  condemnation  :  but  the  proof  required  of  owner- 
ship of  goods  is  a  certificate^  the  existence  of  which  is  not  nega- 
tived by  the  sentence;  and  therefore  the  assured  is  not  con- 
cluded by  it,  as  to  the  goods. 

Campbell,  contra,  contended,  first,  that  the  sentence  of  con- 
demnation stated  a  clear  infraction  of  a  treaty  between  France 
and  America,  of  the  existence  and  duration  of  which  the  Prize 
Court  were  competent  judges,  and  their  adjudication  upon  the 
matter  is  final  and  conclusive  between  these  parties ;  according 
to  the  express  decision  of  this  court  upon  a  similar  question  in 
Baring  v.  The  Royal  Exchange  Assurance  Company  [d).  Though 
the  period  first  assigned  to  the  treaty  had  expired  at  the  time 
of  the  capture,  yet  it  might  have  been  prolonged  by  another 
convention,  and  this  court  would  presume  that  it  was  so,  if  ne- 
cessary to  support  the  sentence.  But  it  is  clear  that  the  ship 
sailed  before  the  treaty  had  expired,  and  the  proper  documenting 
of  a  ship  must  refer  to  the  original  sailing  from  her  own  port. 
[Lord  Ellenborough,  C.  J.  inquired  how  the  treaty  was  worded  in 
that  respect ;  and  was  referred  to  the  form  of  the  passport  set 
out  in  the  4<th  article.]  It  must  have  been  so  considered  in  Rich 
v.  Parker  {e),  where  the  assured  of  ship  and  goods,  warranted 
American,  failed  in  his  action  against  the  underwriter  for  want 
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of  such  a  passport  at  her  fij-st  sailing,  though  she  took  it  on  1811. 
board  before  she  was  captured,  and  produced  it  at  the  time  to  ~ 
the  commander  of  the  French  privateer.  [Lord  Ellenborough^Q.  J.  and  Others 
That  being  the  case  of  a  warranty  of  the  national  character  of 
the  ship,  the  warranty  would  of  course  cover  the  voyage  from  its 
commencement :  but  this  not  being  the  case  of  a  warranty,  the 
only  question  can  be,  whether  the  assured,  by  their  own  act,  oc- 
casioned their  own  loss.]  The  foreign  sentence  says  that  they 
did,  and  is  conclusive  of  the  fact.  He  then  contended,  2dly,  that 
there  was  either  an  implied  warranty  in  every  policy  of  insu- 
rance, that  the  treaties  which  bound  the  ship  of  the  particular 
nation  with  others  should  be  observed  at  all  events :  or  3dly, 
that  where,  as  in  this  case,  the  very  cause  of  the  loss  was  the 
want  of  proper  national  documents,  which  it  was  the  duty  of  the 
ship-owners  to  have  provided,  that  was  such  gross  negligence  in 
them,  that  they  could  not  recover  against  the  underwriters.  It 
is  the  duty  of  the  assured  to  do  all  that  lies  on  him  to  secure  the 
thing  insured,  and  the  underwriter  only  insures  against  fortuitous  [  386  ] 
losses,  against  which  the  assured  cannot  provide.  Pothier^  ch.  1 . 
art.  2.  s.  3.  On  principles  of  natural  justice  the  insurer  can  in 
no  case  make  himself  liable  for  the  default  of  the  assured ;  for 
that  would  lead  to  fraud.  Warranties  and  representations  are 
only  necessary  where  the  underwriter  would  limit  his  general 
risk :  and  in  the  case  of  a  warranty  broken,  he  may  protect  him- 
self against  a  loss  by  any  casualty.  In  those  cases,  too,  the  onus 
probandi  is  thrown  on  the  assured  to  shew  the  warranty  com- 
plied with ;  whereas  it  lies  on  the  underwriter  to  shew  that  the 
loss  happened  by  the  breach  of  an  implied  warranty.  There  is 
always  an  implied  warranty  of  sea- worthiness,  by  which  the  as- 
sured engages  that  the  ship  shall  be  "  rendered  as  secure  as  pos- 
sible from  capture  by  the  enemy,  as  well  as  from  the  danger  of 
winds  and  waves"  (a);  and  for  any  original  deficiency  of  the  ship 
in  that  respect,  the  underwriter  may  protect  himself  against  losses 
by  other  perils ;  yet  such  deficiency  only  enhances  the  risk  more 
or  less;  for  a  ship  not  sea- worthy,  in  the  proper  and  general  sense 


(<2)  This  was  quoted  from  the  report  of  Lord  Elknborougli's  summing  up  in 
Wedderburnv.  Belly  1  Camp.  N.  P.  Cas.  1.;  and  in  Park,  304.:  but  Lord 
Elleiiborough,  C.  J.  obseived  tliat  by  the  words  as  secure  as  possible  must 
only  be  understood  reasonably  secure. 
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of  the  word,  might  yet  be  able  to  perform  the  voyage  with  a  con- 
tinuance of  favourable  weather.  There  is  an  implied  warranty 
in  every  policy,  not  only  that  the  ship  itself  shall  be  sea-worthy, 
but  that  she  should  be  furnished  with  every  thing  necessary  for 
the  purpose  of  safe  and  careful  navigation  during  the  voyage;  a 
sufficient  crew,  and  a  captain  and  pilot  of  competent  skill  (a). 
The  same  principle  applies  to  the  proper  documenting  of  a  ship 
according  to  her  national  character,  the  want  of  which  renders 
her  navigation  equally  insecure  from  capture  and  detention,  as 
the  other  requisites  do  from  winds  and  waves.  Rocetis  (note,  98.) 
says  that,  if  a  ship  be  seized  for  want  of  a  passport,  which  she  ought 
to  have  had,  it  discharges  the  underwriter.  And  in  a  case  in 
Chancery  (5),  Lord  Commissioner  Hutchi?is  said  "  that  a  policy 
of  insurance  against  restrainst  of  prindes  extends  not  where  the 
insured  shall  navigate  against  the  law  of  countries,"  &c.  In  a 
late  case  of  Steele  v.  Z/flcy,  M.  5i  G.  3.  in  C.  B.,  which  was  an 
action  on  a  policy  on  a  ship  from  a  port  in  Great  Britain  to 
Miga  and  back  again;  the  ship  was  not  warranted,  but  only- 
represented  to  be  American ,-  and  having  been  met  by  a  British 
cruizer  in  the  course  of  her  voyage,  who  demanded  her  passport, 
which  she  refused,  was  thereupon  brought  into  port  and  con- 
demned :  and  the  court  held  that,  as  she  was  bound  to  carry  a 
passport  and  did  not  produce  it  when  demanded,  it  was  a  good 
cause  of  condemnation,  and  therefore  the  assured  could  not  re- 
cover. By  the  18th  article  of  the  treaty  between  France  and 
America^  an  American  ship  is  bound,  if  met  with  at  sea  by  a 
Trench  ship  of  war  or  privateer,  to  shew  her  passport:  and  in 
lR,ich  v.  Parker  (c),  where  the  ship  was  warranted  Ameyican, 
Lord  Kenyan  said  that  the  warranty  was  not  satisfied,  by  merely 
shewing  that  in  fact  tke  ship  was  American  property;  but  the 
underwriter  was  not  to  be  liable  to  any  inconvenience  or  impe- 
diment in  her  voyage,  from  her  not  being  in  the  condition  re- 
quired by  the  treaty  with  France :  and  it  certainly  enhances  the 
peril  of  the  voyage  for  the  ship  to  be  subject  to  be  detained  and 
taken  into  port  for  want  of  a  passport,  though  she  may  not  be 
finally  condemned.  Here,  then,  at  all  events  was  gross  negli- 
gence in  the  assured,  in  not  providing  their  ship  with  a  passport, 

{a)  Law  V.  Hollingworth,  7  Term  Rep.  100.    Parkt  301.;  and  Farmer  v. 
Legget  7  Term  Rep.  186.;  and  he  also  cited  Hubner,  vol.  i.  part  2.  e.  1. 
{b)  ylnoH.  2  Vern.  176.  {c)  7  Term  Rep.  709. 

which 
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which  it  was  their  duty  to  have  done;  and  in  consequence  of 
their  own  negligence  the  loss  has  been  sustained.  This  is  not, 
therefore,  Hke  the  case  of  a  condemnation  for  the  breach  of  mere 
French  ordinances,  which  the  American  assured  might  know  no- 
thing of,  and  were  no  parties  to ;  but  they  were  parties  to  the 
treaty  made  by  their  own  government.  If  an  act  of  Congress 
had  required  every  Ameiican  ship  to  have  such  a  document  on 
board  upon  pain  of  confiscation,  and  for  want  of  it  this  ship  had 
been  seized  and  confiscated  by  the  American  government;  no 
doubt  the  underwriter  would  have  been  discharged,  upon  the 
principle  of  the  cases  on  the  American  embargo  (a).  He  then 
relied  upon  the  strong  opinions  thrown  out  by  Lord  Kenyan  and 
GrosCf  J.  in  Christie  v.  Secrefan  {b),  as  to  the  discharge  of  the 
underwriter  where  a  loss  happens  by  the  negligence  of  the  as- 
sured in  not  having  their  ship  properly  documented ;  though  he 
admitted  that  the  judgment  proceeded  upon  another  ground. 
In  Price  v.  Bell  (c),  though  it  is  said  that  there  appeared  to  be  a 
difference  of  opinion  on  the  bench  respecting  the  question, 
whether  there  was  an  implied  warranty  that  a  ship  should  be 
properly  documented ;  yet  Laisorencef  J.,  who  inclined  to  the  ne- 
gative, went  no  further  than  to  say  that  it  did  not  follow,  because 
a  foreign  assured  might,  for  his  own  protection,  procure  ship- 
papers  required  by  the  laws  of  his  own  country,  therefore  the 
underwriters  here  could  avail  themselves  of  his  not  having 
them,  'where  the  loss  iioas  not  attributable  to  that  cause.  It  appears 
from  thence  that,  in  a  case  like  the  present,  he  would  have  agreed 
with  the  rest  of  the  court,  that  the  assured  were  not  intitled  to  re- 
cover. The  case  of  Dawson  v.  Atty  (d)  affords  no  contradiction 
to  the  former  cases  ;  for  that  was  the  case  of  a  policy  on  goods, 
the  British  owner  of  which  had  no  concern  in  the  American  ship, 
and  therefore  could  not  be  guilty  of  any  negligence  in  not  pro- 
curing her  to  be  properly  documented.  He  was  no  party  to  the 
treaty  between  Spain  and  America,  which  required  the  certificate, 
the  want  of  which  occasioned  the  condemnation  by  the  Spani- 
ards, and  probably  did  not  know  of  it.  The  case  of  Bowden  v. 
Vaughan  {e)  went  on  the  same  principle  of  distinction,  upon  the 

effect 

{a)  Conway  v.  Gray,  &c.     10  East,  536.;  arid  see  Li-vitv.  Janson,  12 
East,  648. 

(A)  8  Term  Rep.  192.  {e)  1  East,  663.  673.  9. 

{d)  1  East,  367.  (e)  10  East,  416. 
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effect  of  a  representation  to  the  underwriters  as  to  the  time  of 
sailing  of  a  ship,  as  made  by  the  ship-owner,  and  as  made  by  the 
owner  of  goods  on  board  :  the  latter  of  whom  was  held  not  to 
be  concluded  by  it,  if  he  made  the  representation  bona  fide  upon 
probable  expectation.  These  arguments  apply  as  well  to  the 
insurance  on  the  goods  as  on  the  sMjp :  all  the  parties  interested 
in  the  goods  were  also  interested  in  the  ship ;  it  was  one  entire 
contract,  and  must  stand  or  fall  together. 

J.  W.  Warren^  in  reply,  maintained,  upon  the  authority  of 
Christie  v.  Secretan  (a),  that  the  court  could  only  look  to  the 
sentence  of  condemnation  for  the  cause  of  the  loss,  which  was 
there  stated  to  be  by  capture  as  prize.  But  if  they  will  look 
further,  as  to  the  reason  of  the  condemnation  as  prize ;  which  was 
for  the  alleged  breach  of  a  particular  treaty;  they  will  also 
notice  that  the  treaty  had  expired  before  the  ship  was  questioned 
as  to  her  documents  and  captured :  and  the  subjects  of  America 
were  then  no  longer  parties  to  any  stipulation  requiring  the 
passport  to  be  authenticated  in  the  way  stated.  But  supposing 
the  fact  as  to  the  existence  of  the  treaty  to  be  concluded  by  the 
sentence;  and  admitting  that,  if  the  loss  were  attributable  to 
the  gross  negligence  of  the  assured,  they  could  not  recover ; 
yet  here  there  was  no  gross  negligence,  but  a  mere  clerical 
error :  there  was  a  passport  as  required  by  the  treaty,  and  there 
was  an  affidavit  of  the  captain  as  to  the  property  in  the  ship 
being  American :  but  the  American  port-officer  had  omitted  to 
sign  and  seal  the  affidavit;  which  was  a  mere  slip  of  form,  and 
no  just  cause  of  condemnation ;  as,  in  one  of  the  cases,  a  re- 
fusal to  produce  ship-papers  when  lawfully  demanded  by  a  belli- 
gerent ;  which  was  contrary  to  the  law  of  nations.  Other  cases, 
such  as  La'w  v.  Hollingworth,  went  upon  the  ground  of  the 
violation  of  our  own  laws  by  the  assured,  which  is  clearly  dis- 
tinguishable from  the  present  case.  Then  as  to  the  distinction 
insisted  on  between  the  ship-owner  and  the  owner  of  goods,  to 
get  rid  of  the  application  of  Daivson  v.  Atfj/ ;  the  captain  is  as 
much  the  adopted  servant  of  the  latter,  as  he  is  the  appointed 
servant  of  the  ship-owner;  and  the  one  should  be  no  more 
affiscted  by  his  negligence  than  the  other.  It  might  as  well  have 
been  said  in  that  case,  that  the  owner  of  the  goods  was  bound 
to  see  that  the  ship  was  properly  documented  before  he  trusted 
his  goods  on  board. 

(a)  8  Term  Rep.  192. 

Lord 
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Lord  Ellenborough,  G.  J.  then  said  that  it  was  not  from 
any  doubt  which  he  entertained  upon  the  present  question  that 
he  wished  to  look  further  into  the  cases  which  had  been  cited, 
before  the  court  delivered  their  opinion  upon  this  case;  but 
from  a  desire  to  avoid  using  expressions  unnecessarily,  which 
might  be  considered  as  clashing  with  other  cases,  he  thought  it 
more  advisable  to  take  further  time  for  consideration.  Towards 
the  end  of  the  term  his  lordship  delivered  the  judgment  of  the 
court. 

This  was  an  insurance  upon  the  ship  Eliza,  her  freight  and 
goods,  effected  by  the  plaintiffs  as  agents  for  certain  citizens  of 
America,  the  proprietors  thereof,   ixi  whom  the  interest  in  these 
three  several   subjects  of  insurance  was  averred  in  the  declara- 
tion to  be.     There  was  no  warranty  or  representation  made  to 
the  defendant,  that  the  ship   or  cargo  was  American;  though 
they  were  so  in  point  of  fact.     The  ship  was  captured  in  the 
course  of  her  voyage  by  the  Jean  Bari,  a  French  privateer,  and 
condemned  by  the  imperial  council  of  prizes  at  Paris.     A  pass- 
port is  stated  to  have  been  found  on  board  the  ship,  but  that 
there  was  neither  seal  or  signature  to  the  affidavit  underneath 
such  passport,  as  required  by  the  treaty  between  France  and 
America.    The  sentence,  reciting  that,  "  Whereas  the  affidavit, 
the  form  whereof  is  at  the  foot  of  the  passport  of  the  president 
of  the    United  States,  not  being  furnished  with  any  signature, 
it  follows  that  the  passport  does  not  fulfil  the  conditions  re- 
quired by  the  convention  of  the  8th  Vendemaire,  9th  year,  in 
order  to  make  it  valid ;  and  that  therefore  it  ought  to  be  consi- 
dered as  of  no  efiect ;  which,  together  with  the  circumstance  of 
the   withdrawing   the   papers,  involves  the  confiscation  of  the 
prize,  and  renders  it  unnecessary  to  enter  into  the  merits  of  the 
other  charges  brought  by  the  captors  concerning  the  navigation 
of  the  ship  Eliza :  our  council  decides,  that  the  capture  made  by 
the  privateer  (the  Jean  Bart)  of  the  ship  Eliza,  under  American 
colours,  carried  into  Brehat,  is  good  and  lawfid  ,•  and  proceeds  to 
adjudge  the  ship,  goods,  &c.  to  be  sold  in  manner  and  form  pre- 
scribed by  the  regulations  concerning  prizes,"  &c.     This  is  un- 
questionably such  an  adjudication  of  the  capture  of  the  property 
assured  as  prize,  as  prima  facie  entitles  the  plaintiff  to  recover  as 
for  a  loss  by  capture  within  the  terms  of  his  policy.     But  as  the 
sentence  is  in  our  opinion  equally  to  be  regarded,  as  evidence  of 
the  facts  inducing  the  condemnation,  and  upon  which  the  con- 
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(lemnation  proceeds,  as  of  the  judicial  act  of  condemnation  itself 
it  is  material  to  look  at  the  alleged  ground  of  condemnation,  in 
order  to  see  whether  it  has  been  occasioned  by  any  act  or  neg- 
lect on  the  part  of  the  assured ;  for  if  it  has  been  so  occasioned, 
it  would  not  be  a  loss  against  which  the  assured  would,  upon  any 
principle  of  reason  or  justice,  as  applied  to  this  species  of  con- 
tract, be  required  to  indemnify  him:  the  indemnity  stipulated  on 
his  part  being  only  against  the  perils  described  in  the  policy,  as 
far  as  they  operate  upon  the  property  insured  adversely,  and  not 
through  the  medium  of  any  act  or  neglect  o?i  the  part  of  the  as- 
sured himself,  producing  the  loss  of  the  property  insured.  In  the 
present  case,  (laying  out  of  our  consideration  the  subtraction  of 
the  papers,  solely  because  the  defendant's  counsel,  relying  on  the 
other  objection  being  in  his  favour,  has  chosen  expressly  to  re- 
nounce relying  in  argument  on  such  subtraction  as  a  competent 
gi-ound  of  condemnation,)  the  nullity  of  passport  from  the  de- 
fects stated  as  belonging  to  it,  and  to  which  the  underwriter's 
objection  is  confined,  is  the  circumstance  immediately  inducing 
the  condemnation  in  question,  and  for  which  the  owner  is  re- 
sponsible; and  that,  whether  the  want  of  this  document  arose 
from  his  own  default,  or  from  that  of  his  captain ;  inasmuch  as 
there  is  no  count  for  barratry  in  this  declaration,  nor  any  evi- 
dence suggested  to  support  it,  if  there  had  been  such  a  count. 
But  it  is  said,  inasmuch  as  there  was  no  warranty  or  representa- 
tion of  the  ship  being  American  in  this  case,  that  upon  the  au- 
thority of  Dawson  and  Another  v.  Atty,  7  East,  367.,  and  in 
conformity  to  the  principle  of  our  decision  in  that  case,  we  are 
bound  to  hold  the  want  of  proper  documents  (required  by  the 
treaty  between  France  and  America)  to  be  immaterial.  But  it 
will  be  recollected  that  this  was  laid  down  in  the  case  of  an  in- 
surance upon  goods ;  where  the  'owner  of  goods  has  no  concern 
in  the  obtaining  of  the  proper  documents  with  which  the  vessel  is 
to  be  furnished  for  her  voyage :  and  if  that  which  is  laid  down 
as  said  by  me  at  nisi  prius  in  p.  367.  of  that  case,  be  so  qualified, 
viz.  by  a  reference  to  the  insurance  as  being  on  goods,  nothing 
will  be  found  which  will  even  colourably  be  at  variance  with 
what  is  held  by  us  on  the  present  occasion.  In  p.  368.  of  that 
case  I  am  reported  as  having  said,  with  the  concurrence  [of  the 
other  judges,  "  that,  as  the  ship  was  not  represented  to  be  Ame- 
rican at  the  time  when  the  insurance  was  effected,  the  assured 
was  not  bound  by  it ;  and  there  being  no  undertaking  in  the 
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policy  itself  that  she  was  an  American,  there  was  no  necessity  for 
her  being  documented  as  such."  This  is  also  true  with  reference 
to  a  policy  such  as  that  was,  on  goods.  But  in  a  policy  on  ship, 
(and  this  whether  there  is  a  warranty  or  representation  respect- 
ing the  nation  to  which  a  ship  belongs  or  not,)  as  the  ship- 
owner is  bound  to  have  such  documents  as  are  required  by  trea- 
ties with  particular  nations  on  board,  to  evince  his  neutrality  in 
respect  to  such  nations ;  the  want  of  them  in  the  event  of  cap- 
ture, and  when  the  production  of  them  becomes  necessary,  is 
most  material.  But  in  respect  to  a  ship  which  is  not  the  object 
either  of  representation  or  warranty,  the  existence  of  such  papers 
at  the  commencement  of  the  voyage,  (which  in  Rich  v.  ParJcer, 

7  Term.  Rep.  ,105.,  were  held  necessary  to  a  warranted  ship,)  or 
the  want  of  them  at  any  other  time  or  for  any  other  purpose  but 
the  one  above  specified,  is  immaterial.     In  Christie  v.  Secretan, 

8  Term  Rep.  192.,  it  might  be  sufficient  to  sustain  the  judgment 
as  given  in  favour  of  the  plaintiffs,  to  say  that  that  was  also  the 
case  of  an  insurance  on  goods,  without  warranty  or  representation 
as  to  the  nation  of  the  ship ;  and  that  in  such  case  the  assured, 
the  owner  of  goods,  was  not  liable  to  suffer  in  respect  of  his  in- 
surance, on  account  of  any  defect  in  the  documents  belonging  to 
the  ship,  with  the  procurement  or  existence  of  which  he  had  no 
concern  :  but  the  judgment  certainly  rests  upon  a  different  foun- 
dation; indeed  upon  one  which  (according  to  the  opinion  we 
have  intimated,  viz.  that  the  alleged  grounds  of  a  foreign  sen- 
tence, as  well  as  the  sentence  itself,  are-to  be  looked  to,)  must  be 
deemed  by  us  more  questionable.  In  respect  to  the  case  now 
before  us,  upon  the  single  ground  which  has  been  already  sug- 
gested, namely,  that  the  thi^ee  subjects  of  insurance,  ship,  goods, 
and  freight,  all  of  them  belonging  to  nearly  the  same  American 
proprietors,  were  condemned  on  account  of  the  common  default 
of  all  the  proprietors  in  their  joint  character  of  ship-owners,  in 
not  having  a  regular  passport  on  board,  as  required  by  the  treaty 
of  their  own  state  with  France,  we  are  of  opinion  that  the  plain- 
tiffs, the  assured,  cannot  claim  from  the  underwriter  an  indem- 
nity for  a  loss  thus  occasioned  by  themselves ;  and  consequently 
that  in  this  case  a  nonsuit  is  to  be  entered. 
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Tuesday^ 
July  2(i. 

The  slat.  16 
Car.  1.  f.  4. 
J.  2.  having 
continued  the 
Stat.  1  Jac.  1. 
e.  6.,  the  2d 
and  sd  sec- 
tions of  which 
last  mentioned 
statute,  in  ex- 
tension of  the 
Stat.  5  Eli%. 
c.  4.,  author- 
izes the  jus- 
tices in  sessi- 
ons (with  the 
sheriff,  if  he 
conveniently 
may,)  to  rate 
the  wages  of 
any  labourers, 
fffc.  or  ivork- 
nun  ivhatso' 
ever,  tifci 
this  court 
granted  a  man- 
damus to  the 
justices,  &c.' 
of  Kent  to 
hear  an  appli- 
cation of  the 
journeymen 
millers  of  that 
county,  pray- 
ing them  to 
make  such  a 
rate ;  which 
application 
the  justices 
had  refused  to 
hear  upon  the 
merits;  con- 
sidering that 
they  had  no 
jurisdiction 
Over  other 
than  the  wa- 
ges of  servants 
}a  husbandry. 
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The  King  against  The  Justices  of  Kent. 

A  PETITION  was  presented  to  the  justices  of  Ke?ii  at  their 
■^^  general  quarter-sessions  in  January  last,  from  certain  per- 
sons stating  themselves  to  be  millers  in  thafc  county,  and  "  within 
the  description  of  millers  mentioned  in  the  stat.  5  l^liz.  c.  4.; 
which  petition  stated  in  substance  that  the  wages  paid  to  them 
for  many  years  past  by  their  respective  employers  never  exceeded 
and  often  fell  short  of  one  guinea  a  week  :  that  their  day-work  was 
long,  and  sometimes  they  were  also  obliged  to  work  in  the  night ; 
and  that  by  reason  of  the  great  increase  which  had  of  late  years 
taken  place  in  the  price  of  the  necessaries  of  life,  their  wages  were 
become  wholly  inadequate  to  their  support  and  maintenance ; 
and  that  not  less  than  45,  6d.  a  day,  with  a  proportionate  allow- 
ance for  extra  work,  would  suffice  for  that  purpose :  and  con- 
cluding with  a  prayer  (in  the  relative  terms  of  the  section  of  the 
15th  section  of  the  stat.  5  Eliz.  c.  4.)  "  that  you  the  said  justices 
or  the  more  part  of  you,  and  the  said  sheriff  (if  you  the  said 
sheriff  conveniently  may,)  will,  at  the  general  sessions  first  to  be 
holden  and  kept  in  and  for  the  said  county  after  Easter  now 
next  ensuing,  or  at  some  time  convenient  within  six  weeks  next 
following  the  said  feast  of  Easter,  assemble  yourselves  together ; 
and  being  so  assembled,  and  calling  unto  you  such  discreet  and 
grave  persons  of  the  said  county  as  you  shall  think  meet ;  and 
conferring  together  respecting  the  plenty  or  scarcity  of  the  time, 
and  other  circumstances  necessarily  to  be  *considered  (a) ;  that 
you  will  limit  unto  and  appoint  the  wages  of  millers  in  the  county 

aforesaid, 

(a)  Here  the  words  following  in  the  statute  are  **  shall  have  authority  by 
virtue  thereof,  within  the  limits  and  precincts  of  their  several  commissions,  to 
limit,  rate,  and  appoint  the  wages,  as  well  of  such  and  so  many  of  the  said 
artificers,  handycraftsmen,  husbandmen,  or  any  other  labourer,  servant,  or 
workman,  ivhose  ivages  in  time  past  hath  been  by  any  lanu  or  statute  rated  or 
appointed  {l);  as  also  the  wages  of  all  other  labourers,  artificers,  ^jjorkmen, 
or  apprentices  of  husbandry,  which  have  not  been  rated,  as  they,  the  same 
justices,  &c.  shall  think  meet  by  their  discretions  to  be  rated,  limited,  or 
appointed,"  &c. 

(i)  See  various  statutes  on  this  subject,  under  titles  Artificers  and  Labourers, 
io  the  Index  to  the  Statutes  at  large. 
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aforesaid,  according  to  the  form  of  the  statute  in  that  case  made        1811. 
and  provided."  

This  apph'cation  of  the  journeymen  millers  was  supported  by        Jtaimt^ 
counsel  at  the  last  Easter  sessions ;   and   was  then  opposed  by    The  Justices 
counsel  on  behalf  of  the  master  millers,  principally,  as  it  seemed, 
on  the  ground  that  the  statute  of  Elizabeth  was  confined,  if  not 
in  the  terms  of  it,   yet  by  construction  and  in  practice,  to  the 
wages  of  labourers  in  husbandry;  and  this  as  well  since  the  act 
of  the  1  Jac.  I.  c.  6.  as  before.     And  the  sessions  finally  refused 
to  act  upon  the  petition,  upon  the  ground,  as  it  now  appeared  to 
the  court,  that  they  had  no  jurisdiction  to  interfere  in  the  case  of 
these  petitioners;  and  not  upon  the  result  of  a  discretionary  judg- 
ment formed  upon  the  subject-matter  of  the  petition. 

Whereupon  The  Attorney -General  (and  Gurney)  applied  in 
the  last  term  for  a  mandamus  to  the  justices  of  Kentf  "  com- 
manding them,  together  with  the  sheriff  of  the  same  county,  if 
conveniently  he  may,  pursuant  to  the  statute  in  such  case  made  and 
provided,  to  hear  and  determine  upon  the  application  of  certain 
millers  of  the  said  county,  for  them  the  said  keepers  of  the  peace 
and  justices  to  limit,  rate,  and  appoint  the  wages  of  millers  in  the 
said  county.  And  the  court  were  referred  to  the  following  cases 
upon  the  subject:  Snape  y.  Dowse,  Comb.  3.  72.  v.  Champion, 
Carth.  156.  Q.  v.  London,  2  Sal/c.  4-4-2.,  3  Salk.  G60.,  and  6 
Mod.  204..  B.  V.  Gregory,  2  Salk.  484.  Q,  v.  Corbett,  3  Salk.  261. 
R.  V.  Pope^  5  Mod.  419.  Q..  v.  Gouche,  2  Ld.  Raym..  820.  R.  v. 
Helling,  1  Stra.  8.  and  Shergold  v.  HoUoway,  2  Stra.  1002.;  and 
4  Com.  Dig.  554.  tit.  Justices  of  the  Peace,  (B)  60.,  &a 

Lord  Ellenborough,  C.  J.  then  said  that  if  the  justices  hati 
rejected  the  application  in  the  exercise  of  the  discretion  vested  in 
them  by  the  legislature,  this  Court  would  not  interfere ;  but  if 
they  had  rejected  it  on  the  ground  now  stated,  that  they  had  no 
power  to  grant  it,  the  court  would  interfere  so  far  as  to  set  the 
jurisdiction  of  the  magistrates  in  motion,  by  directing  them  to 
hear  and  determine  upon  the  application.  The  court  therefore 
granted  a  rule  to  shew  cause,  &c. 

Parh  Taddy,  and  Berens,  now  shewed  cause  against  the  rule ; 
and  first  said  that  the  justices  in  sessions  had  heard  the  appli- 
cation made  by  counsel  on  the  part  of  the  journeymen  millers  j 
but  they  also  admitted  that  the  counsel  who  opposed  it  had  in- 
sisted that  by  the  construction  which  had  been  put  upon  the  act  of 
Vot.  XIV.  U  Elizabeth^ 


397  CASES  IN  TRINITY  TERM 

1811.        Elizabeth^  the  discretion  of  the  magistrates  in  the  assessment  of 

wages  was  confined  to  labourers  and  servants  in  husbandry;  and 

alaimt^     that  the  sessions  had   on  that  ground  rejected  the  application. 

The  Justices   [Upon  which  Lord  Ellenboraiigh,  C.  J.  observed,  that  it  was  evi- 
Kent         ^^"^  ^^"^  ^^^  magistrates  had  never  exercised*  their  discretion  at 

r  #3Qg  T  all  upon  the  question,  whether  the  application  was  fit  to  be 
granted,  or  not ;  but  appeared  to  have  considered  that  they  had 
no  jurisdiction  to  hear  it;  therefore  they  could  not  be  said  to 
have  already  heard  the  application.]  They  then  contended  that 
the  consideration  of  the  rate  of  wages  was  a  matter  which  the 
legislature  intended  should  move  entirely  from  the  justices  them- 
selves in  the  spontaneous  exercise  of  their  own  discretion;  but 
that  no  person  could  call  upon  them,  as  a  matter  of  right,  to 
hear  such  an  application.  But  principally  they  relied  on  several 
cases,  where  it  had  been  held  that  the  stat.  5  Eliz.  only  extended 
to  give  the  justices  authority  to  settle  the  wages  of  servants  in 
hirebandrj';  within  which  description  the  present  applicants  did 
not  bring  themselves.  And  they  added  that  the  policy  of  the 
state  was  against  the  extension  of  such  a  power,  which  placed  tlie 
ignorant  and  the  idle  upon  a  level  with  the  expert  and  in- 
dustrious. The  cases  referred  to  were  The  King  v.  Gregory  [a\ 
The  Queen  v.  London  {h\  The  King  v.  The  Inhabitants  of  Hal- 
cott  (c),  and  The  King  v.  Devall  [d).  [Lord  Ellenbormigh^  C.  J. 
It  might  have  been  doubtful  upon  the  stat.  of  the  5  Eliz.  c.  4. : 
but  what  doubt  can  there  be  as  to  the  general  power  of  the 
justices  in  this  matter  upon  the  stat.  1.  Jac.  1.  c.  6.]  They  ad- 
mitted the  generality  of  the  words  in  the  statute  o^  James  extend- 
ing the  power  of  the  justices  to  affix  the  rates  of  wages  of  any 

[  399  ]  labourers  and  workmen  whatsoever:  but  observed,  notwithstand- 
ing, that  no  notice  appears  to  have  been  taken  of  it  in  any  of 
the  subsequent  cases;  and  suggested  that  as  the  act  was  only  tem- 
porary in  the  first  instance,  and  the  last  continuance  of  it  was  by 
the  stat.  16  Car.  1.  c.  4.  s.  2.,  there  might  from  the  period  at  which 

the 

{a)  Hil.  10  W.  3.  2  Salk.  484,  5. 

{b)  T.  3  Ann.  ib.  442. ;  and  6  Mod.  204.  These  were  cases  of  orders  to 
enforce  the  payment  of  wages  to  individual  labourers. 

(f)  6  Term  Rep.  583.  That  was  a  question  of  settlement,  and  turned  on 
the  authority  of  an  order  of  a  justice  for  discharging  a  servant  (not  stated  to 
be  in  husbandry)  from  her  master's  service. 

(</)  3  Keb.  626. 
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the  last  act  passed,  have  been  a  doubt  whether  the  original  sta- 
tute had  been  continued  by  a  competent  authority  (a). 

Lord  Ellenborough,  C.  J.  I  cannot  see  wliat  ground  there 
can  be  for  the  doubt  suggested  as  to  the  efficacy  of  the  stat. 
16  Car.  1.  c.  4.  s.  2,  for  continuing  the  stat.  1  Jac.  I.  There 
are  several  statutes  placed  subsequent  to  this  in  the  printed 
statute  books,  of  the  force  of  which  there  is  no  doubt ;  such  as 
the  statute  for  shortening  Michaelmas  term,  and  the  statute  for 
the  abolition  of  the  court  of  Star  Chamber:  and  taking  the 
statute  of  James  1.  to  be  a  subsisting  law,  the  words  of  it  are 
large  enough  to  include  the  persons  now  applying.  We  do  not, 
however,  by  granting  this  mandamus,  at  all  interfere  with  the 
exercise  of  that  discretion  which  the  legislature  meant  to  confide 
to  the  justices  of  the  peace  in  sessions :   we  only  say  that  they 

have 

(a)  This  and  other  acts  which  are  classed  with  it  in  Runnmgton's  edition  of 
the  Statutes,  as  passed  in  the  16  Car.  2.  were  passed  in  the  Long  Parliament, 
which  met  at  Westminster  on  the  sd  of  November  1640,  in  the  16  Car.  1., 
who  began  his  reign  on  the  27th  oi  March  1625.  The  order  in  which  the 
Statutes  were  then  classed  by  chapters  is  entirely  arbitrary,  and  gives  no  clue 
to  the  period  of  the  session  when  any  particular  act  was  passed.  Chapter  l. 
is  for  preventing  of  inconveniencies  by  the  long  intermission  of  parliament. 
This  is  recognized  indeed,  but  in  terras  of  strong  reprobation  by  the  stat.  16 
Car.  2.  c.  I.  Chap.  2.  is  the  first  "  act  for  the  rehef  of  his  majesty's  army, 
and  the  northern  parts  of  the  kingdom  ;"  and  Chap.  3.  is  for  "  the  reform- 
ing of  some  things  mistaken"  in  the  last  mentioned  act.  The  clause  in  ques- 
tion stands  next  as  s.  2.  in  Chap.  4.  (the  rest  of  the  act  being  expired  and 
omitted)  under  the  title  of  "  An  Act  for  the  further  relief  of  his  majesty's  ar- 
my and  the  northern  parts  of  the  kingdom."  The  first  act  for  abbreviating 
Michaelmas  term  stands  as  Chap.  6.  It  is  remarkable,  however,  that  when 
Michaelmas  term  was  further  abbreviated  by  the  stat.  24  Geo.  2.  c.  48.  no 
kind  of  notice  is  taken  in  it  of  the  former  statute,  though  several  of  its  pro- 
visions are  repeated  verbatim.  The  statute  for  abolishing  the  court  of  Star 
Chamber,  which  was  passed  in  1641,  stands  as  Chap.  lO.  The  next  in  order, 
(Chap.  11.)  repeals  the  stat.  1  Eli-^.  c.  1.  concerning  commissioners  for  causes 
ecclesiastical;  and  this  repealing  law  is  recognized  by  the  stat.  13  Car.  2. 
J^  1.  c.  12.  as  a  law  passed  in  the  17  Car.  1.  If  the  ordei-  of  the  chapters 
denoted  the  relative  period  of  enactment,  this  would  be  decisive.  All  the 
acts  stated  in  Ruanington's  edition,  as  of  the  16  Car.  1.,  which  are  stated  at 
large,  (and,  I  presume,  all  inclusive  to  Chap.  37.)  are  passed  in  the  name  of 
the  king :  the  greater  part  of  them,  however,  were  temporary,  and  are 
marked  as  expired  laws  :  but  there  is  this  reference  to  Chap.  33.  "  See  an 
act  for  the  settlement  of  Ireland,  passed  in  that  kingdom  anno  1 4  Car.  2. 
1662.,  by  which  this  and  the  following  acts  concerning  Ireland,  are,  besides 
their  expiration,  of  no  force." 

U2 


1811. 

The  King 

against 

The  Justices 

of 

KIent. 
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1811. 

The  KiKG 

againsf 

The  Justices 

of 

Kent. 


have  a  discretion  to  exercise  ;  and  therefore  they  must  hear  the 
application :  but,  having  heard  it,  it  rests  entirely  with  them  to 
act  or  not  upon  it  as  they  think  fit. 

Grose,  J.  agreed.  ' 

Le  Blanc,  J.  We  only  say  that  justices  have  authority  to 
act  upon  the  subject-matter  of  the  application  ;  and  that  they 
are  to  hear  it,  and  then  to  determine  whether  in  their  discretion 
they  think  proper  to  fix  a  rate  of  wages. 

Bayley,  J.  We  tell  the  justices  that  they  have  authority  by 
law  to  settle  a  rate  of  wages  for  the  persons  applying :  but  we  do 
not  say  that  they  are  to  exercise  that  authority  in  this  instance. 
Let  them  hear  the  application. 

Rule  absolute  (a). 

The  Attorney-Generaly  Garrovo,  Gurnei/,  and  Andrews,  were 
to  have  supported  the  rule. 

{a)  The  Justices  of  Kent,  as  I  was  afte:rwards  informed,  heard  the  appli^* 
cation,  but  refused  to  make  any  rate. 
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Leave  given 
to  the  plaintiff 
in  debt  on 
bond  conditi- 
oned to  per- 
form an  award, 
after  judg- 
ment for  nim 
upon  a  plea  of 
judgment  re- 
covered, to 
execute  a  writ 
of  inquiry  up- 
on the  stat^  8 

&  9  ;r.  ».  c. 

II.  J.  8.  after 
a  writ  of  error 
allowed,  and 
to  sign  a  new 
judgment,  on 
the  terms  of 
paying  costs, 
and  putting 
the  defendant 
in  statu  quo, 
&c^ 


Hanbury  aga'mst  Guest. 


J^ICHARDSON  moved  that  the  plaintiff  might  be  at  liberty  to 
execute  a  writ  of  inquiry,  notwithstanding  a  writ  of  error  brought 
and  pending.     He  stated  that  this  was  an  action  upon  a  bond  with 
a  condition  to  perform  an  award,  which  condition  was  set  out 
in  the  declaration,  and  breaches  assigned  with  damages  pursuant 
to  the  Stat.  8  &  9   W.  3.  c.  11.  5.  8.     The  defendant  pleaded  a 
judgment  recovered ;    but  for  default  of  proving  th&  record, 
judgment  had  been  given  against  him  ;   upon  which  he  brought 
the  writ  of  error.     This  motion  was  grounded  upon  the  con- 
sideration that,  without  a  writ  of  inquiry   executed,  (the  statute 
being  compulsory  (a)  in  that  respect,)  the  judgment  obtained  by 
the  plaintiff  would  be  unavailing,  though  it  were  confirmed  upon, 
the  writ  of  error.     And  that  if  the  writ  of  error  were  permitted 
to  suspend  the  plaintiff's  proceeding  to  assess  his  damages  upon 
the  writ  of  inquiry,  and  enter  up  final  judgment  thereupon,  there 
might  be  two  writs  of  error  upon  the  same  record ;  the  one  upon 
the  judgment  already  obtained,  and  the  other  upon  the  final 

(a)  See  Wakots,  Goulding^  8  Term  Rep.  126,,  and  several  prior  and  subrr 
sequent  e^ses. 

judgment 
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judgment  after  the  execution  of  the  writ  of  inquiry  for  the  assess-        1811. 

ment  of  damages.  

The  Courts  after  some  Consideration,  granted   a  rule  to  shew      H^^'?ury 

'  &  "i>-   «•"  aucYT         against 

cause;  observmg,  that  it  appeared  upon  the  face  of  the  record,        Guest., 

that  there  mtist  be  a  writ  of  inquiry  executed  before  the  plaintiff 

could  be  entitled  to  the  fruits  of  his  judgment     And  afterwards 

the  rule  was  made  absolute,  (with  the  consent  of  Cowley  for  the      [  402  ] 

defendant,)  that  the  plaintiff  should  be  at  liberty  to  execute  a 

writ  of  inquiry,   notwithstanding  a  w^rit  of  error  allowed,  and 

also  to  sign  a  new  judgment,  on  payment  of  costs  to  be  taxed  by 

the  master ;  the  plaintiff  agreeing  that  the  defendant  should  be 

in  the  same  situation  with  respect  to  his  writ  of  error ;   and  that 

the  plaintiff  would  pay  the  necessary  expense,  if  anj'^,  of  placing 

him  in  that  situation,  and  the  costs  of  this  application* 


The  King  against  De  Yonge.  Jui""t^* 

^I^HIS  indictment  charged  that  the  defendant,  not  regarding  The exchang- 
^    the  laws  and  statutes   of  this   realm,  &c.  on  the  26th  of  jpg  guineas 
December,  50  Geo.   3.,  with   force  and  arms,  at  the  parish  of  notes,  taking 
St,  Botolph,  Aldgate,  &c.  in  London,  unlawfully  did  exchange  '^he  guineas  m 
certain  coined  gold  of  this  realm,  i.  e.  50  pieces  of  gold  coin  of  chancre  at  a 
this  realm   called  guineas,  of  the   value  of  52/.  10s.,  with   one  higher  value 
Jesnatius  Call,  receiving  of  and  from   the  said  J.  C.  then  and  were  current 
there  more  in  value^  benefit,  profit,  and  advantage,  for  the  said  for  by  the 
gold  coin  so  exchanged^  i.  e.  for  the  said  50  pieces  of  gold  coin  of  niauon ^is* not 
this  realm  called  guineas,  than  the  same  is  declared  by  a  certain  an  offence 
•proclamation  of  his  late  majesty  king  George  1.  given  at  his  court  ^f^'"!*"/^  f 
at  St.  Jameses,  under  his  great  seal,  the  22d  o^  December  1717,  Ed.  6.  c.  19. 
to  be  current  for  within  this  his  majesty's  realm,  and  other  his 
dominions  ;  i.  e.  two  promissory  notes  of  the  Governor  and  Com- 
pany of  the  Bank  of  England^  called  bank-notes,  for  the  pay- 
ment of  the  sum  of  10/.  each,  and  of  the  value  of  10/.  each; 
two  other  promissory  notes  of  the  said  governor  and  company, 
called  bank-notes,    for  the  payment  of  the  sum  of  51,  each,      [  403  ] 
and  of  the  value  of  51.  each ;  seven  other  promissory  notes  of 
the  said  governor  and  company,  called  bank-notes,  for  the  pay- 
ment of  the  sum  of  2/.  each,  and  of  the  value  of  2/.  each;  and 
twelve  other  promissory  notes  of  the  said  governor  and  com- 
pany. 
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1611.        pany,  called  bank-notes,    for  the  payment  of  the  sum  of  1/. 

'  each,  and  of  the  value  of  ll.  each  ;  and  otte  piece  of  silver  coin, 

atraitut       called  a  dollar,  of  the  value  of  5  ^killings ;  in  contempt  of  the 

De  Yongje-  king,  &c.  and  against  the  form  of  the  statute  in  that  case  made. 
There  were  other  counts  to  the  like  effect :  one  stating  that  the 
bank-notes  and  dollar  taken  by  the  defendant  in  exchange  for 
I  5^  the  50  guineas  amounted  to  3^.  15s.  more  in  value,  benefit, 
profit,  and  advantage  for  such  gold  coin  of  the  realm  than  the 
same  is  declared  by  the  aforesaid  proclamation  of  Geo.  1.  to  be 
current  for  within  the  realm :  another,  that  the  defendant  re- 
ceived from  J.  C.  Is.  6d.  more  in  value,  &c.  for  each  guinea 
than  the  same  was  declared  to  be  current  for  by  the  proclama- 
tion ;  and  stating  the  value  of  the  bank-notes  and  dollar  ex- 
changed against  the  50  guineas  to  have  been  altogether  of  the 
value  of  56/.  5s. 

After  conviction  at  the  trial  before  Lord  Ellenboroughy  C.  J., 
in  London,  after  Trinity  term  1810,  and  a  motion  in  arrest 
of  judgment,  made  by  Marryat  in  the  Michaelmas  term 
following,  on  the  ground  that  the  facts  charged  in  the  in- 
dictment constituted  no  offence  either  against  the  stat.  5  & 
6  Ed.  6.  c.  19.  or  any  other  statute,  or  at  common  law;  the 

V  case  was  adjourned  into  the  exchequer  chamber,  to  be  debated 

before  all  the  judges.  It  was  accordingly  argued  there,  by  the 
Attorney-General  for  the  prosecution,  and  by  Marryat  for  the 
defendant ;  and  a  similar  question,  in  the  case  of  The  King  v. 

[  404  ]       Wright,  was  also  argued  there  by  Best  for  the  prosecution,  and 
King  for  the  defendant.      The  arguments  of  the  learned  coun- 
>  sel  have  been  already  published  by  one  of  them  [a),  and  there- 

fore it  is  sufficient  to  refer  to  that  authentic  publication  for  the 
grounds  on  which  the  case  was  argued  by  them.     And  now. 

Lord  Ellenborough,  C.  J.  delivered  the  judgment  of  the 
court  in  this  case. 

This  was  the  case  of  a  conviction  upon  an  indictment  tried 
before  me  at  the  sittings  in  London  after  last  Trinity  term,  on 
which  judgment  was  in  the  Michaelmas  term  following  stayed, 
by  order  of  this  court,  upon  a  question  of  law  reserved  by  me 
for  the  determination  of  this  court,  upon  the  motion  of  Mr. 
Marryat ;  and  as  it  appeared  that  a  similar  point  had  occurred 

{a)  See  the  "  Report  of  the  Cases  of  The  King  v.  ff right,  and  T/ie  King  v. 
De  Tonge,*'  by  Mr.  King. 

before. 
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before,  and  had  been  reserved  by  the  lord  chief  justice  of  the         181 1, 

common   pleas,  in  the  case  of  The  King  v.  Samuel  Wright^  at         

the  Bucldngham  assizes  in  the  summer  of  last  year,  for  the  asrains^ 
opinion  of  all  the  judges;  it  was  thought  fit  by  us  that  this  case  De  Yonge. 
should  also  be  reserved  to  the  same  opinion  of  all  the  judges, 
upon  argument  to  be  had  before  them  in  the  exchequer  cham- 
ber. Both  cases  have  been  since  solemnly  argued  at  several 
times  before  the  judges,  three  of  whom  were  absent  from  in- 
disposition at  different  periods  in  the  course  of  the  several  argu- 
ments ;  but  I  am  not  aware  that  any  of  them  differ  in  the  result 
from  the  other  judges  who  were  present  at  the  last  argument, 
and  which  took  place  upon  this  case  of  The  Khig  v.  De  Yonge. 
The  offence  charged  in  diffln-ent  counts  of  this  indictment  was 
the  exchanging  certain  coined  gold  of  this  kingdom,  that  is  to  say,  [  405  ] 
50  'pieces  of  gold  coin  of  this  Jcingdom  called  guineas,  of  the  value 
of  521.  105.,  "joith  a  2^(^'''son  of  the  name  of  Call,  aiid  receiving 
from  such  peison  more  in  value,  benefit,  jprqfit,  and  advantage 
for  the  said  coined  gold  so  exchanged,  than  the  same  was  declared, 
hy  a  -proclamation  of  his  late  majesty  king  George  the  first  to  be 
current  for.  The  exchange  was  stated  in  the  indictment  to  have 
been  made  of  these  guineas  for  certain  promissory  notes  of  the 
Governor  and  Company  of  the  Bank  of  England,  together  'taith 
one  piece  of  silver  coin  called  a  dollar.  In  the  result,  all  the 
judges  present  at  the  last  argument  were  of  opinion,  that  the 
exchange  described  on  this  record,  i.  e.  of  guineas  for  bank- 
notes, taking  the  guineas  in  such  exchange  at  an  higher  value 
than  they  were  current  for  by  the  king's  proclamation,  was  not 
an  offence  against  the  B  ^  6  Ed.  6.,  upon  which  the  indictment 
was  founded.  The  consequence  of  this  opinion  of  tlie  judges 
is,  that  the  judgment  in  this  case  of  IVie  King  v.  De  Yonge, 
depending  in  this  court,  ought  to  be  arrested ;  and  it  is  there- 
fore by  us  arrested  accordingly. 


The 
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181l! 
„-  .    T       Tlie  King  as-ainst  \\'ei5b,  Barber,  Townshend,  Paukes, 

Wednesdayt  ^  ' 

July  sd.  Ledsam,  Warner,  Pritchet,  and  Goddington. 

[  *402  ] 
A  great  num-    ^'^HIS  was    an   indictment  found  at  the  quarter  sessions  in 
^fiV^r^^"^  M'ancj/d-s/i/re,  and  afterwards  removed  into  this  court  by 

ham,  (2500)  Certiorari.  The  indictment  contained  eight  *  counts :  upon  the 
admitting  of  first, 

an  extension 

to  20,000,  covenanted  by  a  deed  of  co-partnership  to  raise  a  large  capital  (20,000/.)  by  small 
subscriptions  of  1/.  for  each  share,  for  the  purpose  of  buying  corn,  grincUn?  it,  making 
bread,  and  dealing  in  and  distributing  flour  or  bread  amongst  the  partners,  under  the  name 
and  firm  of  The  Birmingham  Flour  and  Bread  Company  ;  and  under  die  management  of  a 
committee ;  and  covenanted  that  no  partner  sliould  hold  more  than  20  shares,  unless  the 
same  should  come  to  him  by  marriage,  &c.  or  act  of  law ;  and  that  each  member  should 
weekly  purchase  of  the  co-partnership  a  certain  quantity  of  bread  or  flour,  not  exceeding  Ij. 
in  value,  for  each  share,  as  the  committee  should  appoint ;  and  that  no  partner  should  assign 
his  share,  unless  the  assignee  should  enter  into  covenant  with  the  other  partners  for  the  per- 
formance of  all  covenants  in  the  original  deed ;  and  that  the  majority  of  partners  at  a  public 
meeting  might  make  bye-laws' to  bind  the  whole. 

And  upon  an  indictment  against  several  of  the  partners,  charging  them,  upon  the  stat. 
6  G.  1.  f.  18.  J.  18  and  19.,  as  for  a  public  nuisance,  with  intending  to  prejudice  and  ag- 
grieve divers  of  the  king's  subjects  in  their  trade  and  commerce,  under  false  pretences  of  the 
public  good,  by  subscribing,  collecting,  and  raising,  and  also  by  making  subicriptions  to- 
wards raising  a  large  sum  for  establishing  a  new  and  unlawful  undertaking,  tending  to  the  common 
grievance.  Sec.  of  great  numbers  of  the  king's  subjects  in  their  trade  and  commerce,  /.  e. 
making  subscriptions  towards  raising  20,000/.  in  20,000  shares,  for  the  purpose  of  buying 
com,  and  grinding  and  making  it  into  flour  and  bread,  and  dealing  in  and  distributing  the 
same ;  and  also  with  presuming  to  act  as  a  corporate  body,  and  pretending  to  raise  a  trans' 
ferrable  and  assignable  stock,  for  tiie  same  purfwaes ; 

The  jury  having  found  specially,  that  the  company  was  originally,  (during  the  high  price 
of  provisions)  instituted  from  laudable  motives,  and  for  the  purpose  of  more  regularly  supply- 
ing the  tofivn  of  B.  and  the  neighbourhood  iL^ith  four  and  bread,  and  that  tlie  same  was  origi- 
nally, and  still  is  beneficial  to  the  inhabitants  at  large,  but  is  (i.  e.  at  the  time  of  finding  tfie 
special  veidict,  which  does  not  include  the  time  of  the  offence  charged  in  the  indictment) 
prejudicial  to  the  bakers  and  millers  of  the  town  and  neighbourhood  in  their  tiades  : 

The  court  gave  judgment  for  the  defendants,  considering  the  case  not  to  be  within  the 
Stat.  6  G.  1.  r.  18.  J.  18  &  19.,  on  which  the  indictment  was  framed.    For, 

1st,  The  fact  of  any  nuisance  is  negatived  by  the  special  verdict,  during  the  time  to 
which  the  offences  charged  relate. 

2dly,  Though  the  defendants  are  found  to  have  raised  a  large  capital  by  small  subscrip- 
tions, which  is  one  ingredient  of  a  nuisance  mentioned  in  the  act ;  i.  e.  where  referable  to  un- 
dertakings prohibited  by  the  act ;  and  though  the  shares  were  made  transferable  to  a  certain 
extent,  {but  to  a  certain  extent  only,)  i.  e.  upon  the  vendee's  entering  into  similar  covenants 
with  the  original  partners,  which  may  be  another  ingredient  of  a  nuisance  in  the  act ;  and 
though  the  defendants  have  assumed  certain  equivocal  indicia  of  a  coiporation,  /.  e.  the 
taking  a  common  name  (though  this  was  not  found  by  the  jury,)  having  a  managing  com- 
mittee, general  meetings,  and  a  powci-  to  make  bye-laws  ;  yet  all  these  things  being  done  for 
the  purpose  of  buying  corn  and  making  it  into  four  and  bread  for  the  supply  of  the  partners  ; 
which  does  not,  upon  the  face  of  it,  appear  to  be  a  dangerous  and  mischievous  undertaking, 
tending  to  the  common  grievance,  &c.  nor  is  found  in  fact  so  to  be  ;  and  not  being  one  of 
the  specific  nuisances  j^ronibited  by  the  statute  ;  nnniely,  the  acting  or  pretending  to  act  as  a 
body  corporate ;  the  raising  or  pretending  to  raise  transferable  stock :  (even  if  that  be  a 
nuisance  per  se  within  the  act,  witliout  reference  to  the  nature  of  the  undertaking;)  the  trans- 
ferring or  pretending  to  transfer  any  shares  in  such  stock  without  authority  by  statute  ;  the 
acting  or  pretending  to  act  under  any  charter  granted  for  special  and  different  purposes  by 
persons  using  such  charter  for  raising  or  transferring  stock ;  or  so  acting  under  any  obsolete 
chaiter,  become  v<iid  or  voidable  by  non  user,  abuser,  or  for  want  of  election  ;  it  is  not 
vvitliiii  the  tci  nis  and  intent  of  the  nuisances  created  by  that  statute. 
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first,  third,  and  fourth  {a\  of  which  the  defendants  were  acquitted  1811. 
at  the  trial.  The  second  stated  that  the  defendants,  contriving  and 
intending  to  prejudice  and  aggrieve  divers  subjects  of  the  king 
in  their  trade  and  commerce,  under  false  pretences  for  the  pub- 
lic good,  after  the  S^th  o^  June  1720,  to  wit,  on  the  1st  oi  August ^ 
1808,  at  Aston,  near  Birmingham,  in  the  county  of  Wai^ick, 
did,  according  to  their  own  device  and  scheme,  make  siibsa'ip^ 
tio?is  towards  raising  a  great  sum  of  money  for  establishing 
and  setting  on  foot  a  certain  new  and  unlawful  undertaking 
tending  to  the  common  grievance,  prejudice,  and  inconvenience  of 
great  numbers  of  the  king's  subjects  in  their  trade*  and  com- 
merce ;  that  is  to  say,  did  make  subscriptions  towards  raising  a 
sum  not  exceeding  20,000/.,  to  be  divided  into  more  than  20,000 
parts  or  shares,  ^/or  the  purpose  of  buying  corn,  grinding  the  same^ 
making  bread,  and  dealing  in  or  distributing  qfjiour  and.  bread, 
and  for  other  purposes  unknown  ;  which  undertaking  was  a 
public  undertaking,  and  did  then  and  there  and  still  doth  relate 
to  affairs  in  which  the  trade,  commerce,  and  welfare  of  great 
numbers  of  the  king's  subjects  were  and  are  concerned;  to  wit, 
at,  &c.  to  the  common  nuisance  of  all  the  king's  subjects,  against 
the  form  of  the  statute,  and  against  the  peace,  &c.  The  5th 
count  charged  that  tiie  defendants  subscribed  towards  collecting 
and  raising  by  subscription  a  great  sum  of  money  not  exceeding 
20,000/.  to  be  divided  into  not  more  than  20,000  shares,  for  the 
purpose  of  assisting  and  favouring  a  certain  other  new  a7id  tm- 
lawfid  undertaking  tc?iding  to  the  common  grievance  Sfc.  (as  before)  [  ^jOS  ] 
and  did  then  and  there  pay  upon  such  subscription  certain  small 
sums,  amounting  in  the  whole  to  a  large  sum,  to  wit  SOZ. ;  which 
last  undertaking  was  a  public  undertaking,  &c.  (as  befoi'e).  The 
6th  count  charged  that  the  defendants  presumed  to  act  as  if  they 
were  a  corporate  body,  and  pretended  to  raise  a  transfenable 
and  assignable  stock,  without  any  legal  authority,  and  without; 
any  charter  from  the  crown  for  so  doing;  that  is  to  say,  as 
a  corporate  body,  for  the  purpose  of  buying  co7'n,  grinding  the 
same,  7naking  bread,  and  dealing  in  or  distributing  of  flour 
and  bread,   and  for  other  purposes  unknown  ;    and  having  a 

number 

{a)  The  first  count  charged  that  the  defendants  opened  a  book  for  public  sub- 
scriptions, and  drew  in  many  unwary  persons  to  subscribe  therein  towards 
raising  a  great  sum  of  money,  &c.  The  3d  was  for  taking  such  subscrip- 
tions ;  and  the  4th  was  for  exciting  persons  to  subscribe. 


*08  n        CASES  IN  TRINITY  TERM 

18H.        number  of  shares  not  exceeding  20,000,  tramferrahle  and  assign- 
^,    j_  «^^^  by  and  fi-om  the  holders  of  such  shares  to  any  other  person 

against  ^^  persons  at  the  pleasure  of  the  holders  thereof;  to  the  common 
Wekb  nuisance  of  all  the  king's  subjects,  &c.  against  the  form  of  the 
statute,  &c.  and  against  the  peace,  &c.  The  7th  count  charged 
that  the  defendants,  without  any  legal  authority,  and  without  any 
charter  from  the  crown  for  so  doing,  pretended  to  raise  a  trans- 
/arable  stock  to  a  large  amount,  to  wit,  not  exceeding  20,000/., 
to  be  divided  into  not  more  than  20,000  shares,  -iuhich  shares 
'were  to  be  and  are  transferrable  and  assignable  from  the  holders 
thereof  to  any  other  person  or  persons  at  the  pleasure  of  such 
holders ;  to  the  common  nuisance^  &c.  and  against  the  statute,  &c. 
The  8th  count  charged  that  the  defendants,  contriving  and  in- 
tending as  aforesaid,  did,  according  to  their  own  device  and 
scheme,  further  countenance  and  proceed  in  a  certain  other  nevi 
and  unlawful  U7idertaking,  tending  to  the  common  grievance^  pre- 
Judice,  and  inconveriience  of  great  numbers  of  the  king's  subjects 
in  their  trade  and  commerce;  that  is  to  say,  an  undertaking  for 
[  409  ]  the  purpose  of  buying  corn,  &c.  (as  before) ;  which  last  was  a 
public  undertaking,  and  did  then  and  there  and  still  doth  relate 
to  affairs  in  which  the  trade,  commerce,  and  welfare  of  great 
numbers  of  the  king's  subjects  were  and  are  concerned ;  to  wit, 
at  Aston,  &c.  to  the  common  nuisance,  &c.  against  the  form  of  the 
statute,  &c.  and  against  the  peace,  &c. 

Upon  these  several  counts  the  jury  found  a  special  verdict, 
which  stated  in  substance,  that  Birmingham^  in  the  county  of 
Warwick,  is  a  large  and  populous  town,  inhabited  by  many  per- 
sons employed  as  labourers  and  workmen  in  divers  manufacto- 
ries carried  on  there;  and  that  in  the  year  1796,  the  price  of 
bread  having  risen  to  a  very  great  and  extraordinary  height 
throughout  the  kingdom,  a  deed-poll,  dated  22d  of  Septanbcr  in 
that  year,  was  executed  by  the  defendants  f  Barber,  Toiayishend, 
Warner,  and  Goddington,)  and  divers  others  to  the  jurors  un- 
known; the  said  named  defendants  and  the  said  other  persons 
then  being  inhabitants  of  Birmingham,  or  the  neighbourhood 
thereof;  whereby  each  of  the  said  parties  whose  names  were  there- 
unto subscribed  mutually  covenanted  and  agreed  with  the  others, 
their  executors,  &c.  and  assigns,  that  the  parties  thereto  should 
be  joint  traders  and  co-partners  in  the  business  of  buying  corn, 
grinding  the  same,  making  bread,  and  dealing  in  and  distribut- 
ing of  flour  and  bread,  in  such  manner  as  should  be  thought 
most  advantageous  to  the  co-partnership  by  the  committee  for 

the 
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the  time  being,  to  be  appointed  in  manner  therein  mentioned; 
and  that  the  co-partnership  should  commence  from  the  1st  of 
June  then  last,  and  be  continued  until  determined  in  manner 
thereinafter  mentioned,  and  should  be  carried  on  under  the  name 
or  firm  of  The  Birmingham  Flour  and  Bread  Company ;  and  also 
that  the  said  joint  trade  should  be  carried  on  upon  a  capital  or 
joint  stock  not  exceeding  20,000/.,  to  be  divided  into  not  more 
than  20,000  equal  shares.  And  it  was  by  the  said  deed-poll, 
amongst  other  things,  agreed  that  no  partner  should  hold  more 
than  20  shares,  unless  the  same  should  come  to  him  by  marriage 
or  other  means  therein  m.entioned.  And  that  if  any  transfer, 
sale,  or  assignment  should  thereafter  be  made  by  any  of  the  said 
partners  to  any  person  holding  or  entitled  to  as  many  shares  as 
should,  with  the  shares  so  transferred,  sold,  or  assigned,  exceed 
20  in  number  for  each  member,  (except  by  marriage,  bequest, 
succession,  or  other  act  of  law,)  that  such  share  and  shares  as 
should  exceed  20  for  each  person,  should  sink  into  the  said  capi- 
tal or  joint  stock  for  the  benefit  of  the  said  co-partnership.  That 
ground  should  be  bought  or  rented,  and  proper  mills,  store- 
rooms, bake-houses,  and  other  conveniencics  should  be  erected, 
and  the  business  carried  on  where  the  committee  for  the  time 
being  should  appoint.  And  that  each  of  the  parties  thereto,  his 
executors,  &c.  and  assigns,  in  respect  of  each  share,  should  week- 
ly purchase  from  the  co-partnership,  at  the  prices  fixed  by  the 
committee,  such  a  quantity  of  flour  and  bread,  or  flour,  or  bread, 
not  exceeding  in  value  \s.  a  week  for  each  share  as  the  commit- 
tee should  deem  expedient.  That  in  default  of  the  party  paying 
for  the  same,  his  share  should  be  forfeited  and  sold,  &c.  [The 
deed  then  contained  a  provision  for  the  appointment  of  a  com- 
mittee of  21  partners  for  the  management  of  the  concern.]  That 
the  committee  should  convene  a  general  meeting  of  the  partners 
when  they  should  think  proper,  when  a  state  of  the  affairs  of  the 
said  partnership  should  be  laid  before  them,  and  the  votes  of  a 
majority  of  the  partners  in  value  then  present  should  be  final 
and  conclusive :  the  votes  to  be  taken  by  shares,  and  not  by 
voices.  That  the  said  capital  or  joint  stock  should  be  paid  to 
the  bankers  for  the  time  being,  by  such  instalments  as  should  be 
ordered  by  the  committee,  so  as  no  call  should  exceed  10/.  per 
cent,  on  each  share,  or  be  made  at  less  than  a  month  from  the 
preceding  call ;  and  every  person  who  should  neglect  or  refuse 
to  make  good  such  payments  foy  a  month  should  forfeit  his 

shares, 


1811. 
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[  4.10  ] 
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181  i.        shares,  which  should  shik  into  the  joint  stock.     That  no  partner 
,  should  at  any  time,  sell,  assign,  or  transfer  any  share  or  interest 

aifaimt  '"  '^^^  ^"'^  j"'"^  trade  to  or  in  trust  for  any  person,  unless  the 
Webb  }>erson  to  or  for  whom  the  same  should  he  sold,  assigned  or  trans*- 
ierred  should  enter  into  such  covenant  or  covenants  with  the 
^  *  -^  partners  for  the  time  being  in  the  said  joint  trade,  or  with  a 
trustee  by  them  or  their  committee  to  be  appointed,  for  the  per- 
formance of  all  and  every  the  covenants,  clauses,  and  things 
therein  contained,  by  virtue  of  a  power  thereinafter  contained; 
ill  the  same  manner  as  such  person  so  selling,  assigning,  or  part- 
ing with  the  same  ought  to  do  or  have  done,  and  as  such  person 
to  or  for  whom  the  same  should  be  sold,  assigned  or  transferred 
would  or  ought  to  do  or  have  done,  in  respect  of  such  share  or 
shares,  in  case  he  had  originally  been  a  partner  in  the  said  joint 
trade,  and  had  been  a  party  to  and  executed  the  said  deed-poll  | 
as  by  the  said  parties  for  the  time  being  or  their  committee  or 
counsel  should  be  lawfully  and  reasonably  required.  And  that 
in  case  of  death  or  insolvency  of  any  of  the  partners  for  the  time 
being,  their  legal  rei)resentatives  or  assignees  should  be  consi- 
dered as  partners  in  the  said  joint  trade,  and  should  and  might 
hold  and  dispose  of  such  share  or  shares  of  such  persons  so  dy- 
[  412  ]  ing  or  becoming  insolvent,  subject  to  the  terms  in  the  said  deed- 
poll  contained.  And  also  that  it  should  be  lawful  for  a  majority 
in  value  of  the  partners  for  the  time  being  present  at  any  public 
meeting  held  by  notice,  &c.,  from  time  to  time  to  make  such 
additions  to  and  alterations  in  all  or  any  of  the  said  articles  or 
deeds  of  partnership,  and  all  such  lawful  bye-laws  respecting  the 
said  joint  trade,  and  for  the  government  and  advantages  thereof^ 
as  to  them  should  seem  proper  and  convenient.  That  it  should 
be  lawful  for  S-^ths  in  value  of  the  whole  of  the  partners,  at  any 
general  meeting  jmrsuant  to  a  month's  notice,  &c.  to  dissolve  the 
said  joint  trade  or  co-partnership.  And,  lastly,  each  of  the  par- 
ties to  the  deed  promised  and  agreed  with  the  others,  and  also 
[  111  with  the  treasurer  of  the  said  joint  trade  for  the  time  being,  from 

time  to  time  to  pay  to  the  banker  of  the  said  joint  trade  1/.  for 
,  each  share,  when  called  for  by  the  committee;  and  also  all  other 
sums  which  he  should  from  time  to  time  become  indebted  to 
them  for  or  on  account  of  the  said  joint  trade,  &c.  That  at  the 
time  of  executing  the  said  deed-poll,  the  defendants,  Barber, 
Townsliend,  Goddington,  and  1300  other  persons  executing  the 
same,  subscribed  divers  sums  according  to  the  amount  of  their 

several 
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several  shares  in  the  said  co-partnership.     And  that  after  the         1811. 
same  had  been  so  executed,   1200  other  persons,  amongst  whom 
were  the  defendants  Webb,  Parkes^  Ledsam,  and  Pritchet,  became        asraimt 
subscribers  to  and  members  of  the  co-partnership,  and  subscribed        Webb 
divers  sums  for  the  purpose  of  carrying  on  the  same:  and  that    ^  ^^' 

the  shares  thereof  taken  by  the  several  subscribers  and  members 
thereof  amounted,  at  the  time  of  taking  the  inquisition,  to  8300, 
many  of  which  shares  have  been,  from  time  to  time,  since  the 
establishment  of  the  co-partnership,  sold  and  transferred,  accord- 
ing to  the  terms  of  the  deed-poll,  to  divers  persons  not  originally  [  ^^S  ] 
members  of  the  co-partnership,  and  the  transfer  of  such  shares 
made  by  the  chief  clerk  to  the  committee  for  the  time  being  ap- 
pointed by  virtue  of  the  deed-poll,  and  under  the  direction  of 
the  committee.  That  after  making  the  deed-poll,  and  when  a 
sufficient  sum  had  been  subscribed  for  that  purpose,  certain  free- 
hold premises  in  the  parish  of  Aston,  near  Btrmi7igham,  were 
purchased,  and  a  steam-engine,  storehouse,  bakehouses,  and  other 
buildings  erected  thereon,  under  the  directions  of  the  committee, 
according  to  the  provisions  of  the  deed :  and  that  the  co-part- 
nership trade  has,  from  the  time  of  the  erection  of  the  engine 
and  buildings,  been  carried  on  under  the  direction  of  such  com^ 
mittee,  of  which  all  the  defendants  have  been  for  the  greatest 
part  of  the  said  time  and  still  are  members.  The  jurors  further 
found  that  the  company  was  originally  instituted  from  laudable 
motives,  and  for  the  purpose  of  more  regularly  supplying  the 
town  of  Birmingham  and  the  neighbourhood  with  flour  and 
bread,  and  that  the  same  was  in  its  original  institution  and  still 
is  beneficial  to  the  inhabitants  at  large  of  Birmingham  and  its 
neighbourhood,  but  is  prejudicial  to  the  bakers  and  millers  of 
the  said  town  and  neighbourhood,  in  their  respective  trades. 
But  whether  the  co-partnership  is  an  unlawful  undertaking  and 
public  nuisance,  within  the  meaning  of  the  stat.  6  Geo.  1.  (c,  18.) 
and  whether  the  defendants  have,  in  becoming  members  thereof 
and  subscribing  thereto,  and  acting  therein  as  aforesaid,  offended 
against  the  statute,  the  jurors  pray  the  advice  of  the  court ;  and 
find  a  verdict  of  guilty  on  the  2d,  5th,  6th,  7th,  and  8  th  counts, 
or  not  guilty  thereon  accordingly. 

This  case  was  argued  in  last  Easter  term  by  Reader  for  the      [  414  ] 
prosecution,  and  Bramston  for  the  defendants;  the  arguments 
turning  upon  the  application  of  the  stat.  6  G.l.c  18.  s.  18  &  19. 
to  the  facts  stated  in  the  special  verdict.     The  cases  referred  to 

in 
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in  the  course  of  the  argument  were  DodtTs  case  (a),  Buck  v. 
Buck  {b),  and  Rex  v.  Sfratton  and  Others  (c).  And  after  time 
taken  by  the  court  for  further  consideration  of  the  case; 

Lord  Ellenborough,  C.  J.  now  delivered  judgment.     This 
was  an  indictment  founded  on  the  stat.  6  Geo.  I.e.  18.  5.  18  and 
19.,  by  which  certain  mischievous  and  dangerous  undertakings 
therein  specified  are  declared  to  be  public  nuisances.     [After 
stating  the  indictment  and  the  substance  of  the  special  verdict, 
his  Lordship  continued.] — The  special  verdict  in  this  case  has 
not  found  that  the  acts  imputed  to  the  defendants  were  in  fact 
grievous,   prejudicial,  or  inconvenient  to  any  of  his  majesty's 
subjects  during  the  time  to  "which  the  indictment  relates :  on  the 
contrary,  it  is  found,  that  the  undertaking  was  originally  set  on 
foot  from  laudable  motives,  and  that  the  same  was,  in  its  original 
institution,  and  still  is  beneficial  to  the  inhabitants  at  large  of  the 
town  of  Birmingham  and  its  neighbourhood.     But  it  was  urged 
that  the  facts  found  to  have  been  done  on  the  part  of  the  defen- 
dants are  such  as  the  statute  assumes  and  concludes  to  be  grievous, 
prejudicial,  and  inconvenient  to  great  numbers  of  his  majesty's 
subjects,  and  that  they  must  accordingly  be  deemed  so  to  be  in 
point  of  laWf  thongh  they  are  not  found  to  be  so  in  fact.     The 
acts  supposed  to  be  made  out  against  the  defendants  are  these  : 
1st,  that  they  have  raised  a  large  capital  by  small  subscriptions : 
2dly,  that  this  has  been  done  to  enable  them  to  buy  and  grind 
corn,  to  make  bread,   and  to  deal  in  and  distribute  flour  and 
bread :  3dly,  that  the  shares  in  this  capital  are  transferrable :  and 
4thly,  that  the  subscribers  have  presumed  to  act  as  if  they  were 
a  body  corporate.     The  first  and  second  of  these  points  are  cer- 
tainly established :  the  third  is  made  out  to  a  certain  extent ;  but 
to  a  certain  extent  only :  and  the  fourth  is  not  made  out.     That 
the  shares  are  not  transferrable,  unless  under  the  restriction  that 
the  vendee  shall  enter  into  covenants  to  demean  himself  as  though 
he  had  been  an  original  subscriber,  is  quite  clear ;  because  there 
is  an  express  clause  to  this  effect  in  the  deed-poll  of  September 
1796.     The  nature  of  the  thing,  too,  imposes  this  additional  re- 
striction upon  the  transfer  of  shares,  that  the  vendee  must  either 
be  resident  at  or  near  Birmingham,  or  must  have  an  agent  there ; 
because  the  possession  of  each  share  imposes  upon  the  holder  the 
obligation  of  taking  weekly  so  much  bread  and  flour,  not  ex- 


ia)Q£ast,  516. 


•ib)  1  Camj^.  N.P*  fas.  547. 
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ceecling  one  shilling's-worth  per  share,  as  the  committee  should  1811. 
fix.  The  shares  in  the  stock,  therefore,  are  not  generally  trans-  " 
ferrable,  but  are  virtually  restricted  to  persons  in  the  neighbour-  against 
hood  only :  they  are  transferrable  to  no  one  who  will  not  enter  into  Webb 
covenants,  and  take  his  weekly  portions ;  no  one  can  become  a  ^"  '  '^' 
purchaser  of  more  than  twenty  shares;  and  for  any  thing  which 
appears  in  the  deed,  it  may  be  essential  that,  upon  each  transfer, 
the  consent  of  the  other  members  or  of  the  committee  should 
be  obtained.  It  is  to  this  extent  only,  and  in  this  manner,  that 
shares  are  transferrable.  As  to  the  fourth  point,  that  the  sub- 
scribers have  presumed  to  act  as  if  they  were  a  body  corporate; 
how  is  this  made  out  ?  It  was  urged  that  they  assumed  a  com- 
mon n£ime,  (which,  however,  does  not  appear  to  have  been  the 
case  ;)  that  they  have  a  committee,  general  meetings,  and  power  [  416  ] 
to  make  bye-la,ws;  but  are  these  unequivocal  indicia  and  cha- 
racteristics of  a  corporation  ?  How  many  unincorporated  insu- 
rance companies  and  other  descriptions  of  persons  are  there  that 
use  a  common  name,  and  have  their  committees,  general  meet- 
ings, and  bye-laws  ?  Are  these  all  illegal  ?  or  which  of  these  par- 
ticulars can  be  stated  as  being,  of  itself,  the  distinctive  and  pecu- 
liar criterion  of  a  corporation  ?  Taking  it,  then,  that  these  sub- 
scribers have  not  acted  peculiarly  as  a  body  corporate,  but  that 
they  have  raised  a  large  capital  by  small  subscriptions  for  the 
purposes  stated,  and  that  the  shares  in  such  capital  are,  to  t^e 
eSctent  already  pointed  out,  transferrable;  it  remains  to  be  consi- 
dered how  far  this  is  necessarily  per  se,  without  any  prejudice  to 
any  individual,  constituted  an  offence  by  the  stat.  6  Geo.  I.e.  18. 
s.  18,  19.  The  title  of  that  act,  as  far  as  it  has  reference  to  this 
subject,  is  for  restraining  several  extravagant  and  unwarrantable 
practices  therein  mentioned.  The  occasion  of  passing  it  is  well 
known.  Subscriptions  had  about  that  period  been  opened  to  an 
enormous  extent,  (to  as  much,  it  is  said,  as  300  millions,)  up(^n 
the  wildest  schemes  imaginable  (a)  :'  the  shares  in  such  adven- 
tures were  transferrable  :  they  were  as  common  an  article  of  sale 
at  market  as  the  stock  in  the  public  funds,  and  had  been  sold  at 
immense  premiums.  The  first  clause  in  the  act  applicable  to  this 
subject  begins  by  reciting  "  that  it  Was  notorious  that  several 
undertakings  or  projects  of  different  kinds  had  been  publicly 
contrived  and  practised,  or  attempted  to  be  practised,  which  ma- 

{a)  His  Lordship  referred  to  Anderson^ s  History  of  Commertet  as  to  the  va- 
"  Vibus  adventurfes  o  f  this  period. 

nifestly 
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1811.        nifestly /^rf^fZ  to  the  common  grievance,  prejudice,  and  incorw 
■  venience  of*  great  numbers  of  his  majesty's  subjects  in  their  tracte 

against        ^'^  commerce,  and  other  their  aiFairs ;  and  that  the  persons  who 
Webb        contrived  or  attempted  such  dangerous  and  mischievous  under-  ' 
*"  •*'•    takings  or  projects,  under  false  pretences  of  public  good,  did 

»■  ■'     presume,  according  to  their  own  devices  and  schemes,  to  open 

books  for  public  subscriptions,  and  to  draw  in  many  unwary  per- 
sons to  subscribe  therein  towards  raising  great  sums  of  money, 
whereupon  the  subscribers  did  pay  small  proportions;  which  dmt' 
gerous  and  mischievous  undertakings  or  projects  related  to  several 
fisheries  and  other  affairs,  wherein  the  trade,  commerce,  and  welfare 
of  his  majesty's  subjects,  or  great  numbers  of  them,  were  con- 
cerned or  interested."  This  is  the  substance  of  the  first  recital, 
and  it  seems  to  refer  to  such  undertakings  and  projects  as  tended  to 
the  common  grievance,  &c.  of  many  of  the  king's  subjects,  and 
to  subscriptions  upon  such  undertakings  and  projects  only.  The 
next  recital  is  "  that  in  many  cases  the  said  undertakers  and 
subscribers  (that  is,  as  it  should  seem  by  the  first  recital,  the 
undertakers  and  subscribers  upon  projects  of  such  a  tendency i) 
had  presumed  to  act  as  if  they  were  corporate  bodies,  and  had 
pretended  to  make  their  shares  in  stocks  transferrable,  without 
any  legal  authority,  by  act  of  parliament  or  charter ;  and  in 
some  cases  the  undertakers  or  subscribers  had  acted  or  pre- 
tended to  act  under  some  charter  granted  for  special  purposes 
therein  expressed,  and  had  used  such  charters  for  raising  joint 
stocks  and  making  transfers  for  their  own  private  lucre ;  which 
were  never  intended  by  the  charter :  and  in  some  cases  the  under- 
takers or  subscribers  had  acted  under  some  obsolete  charter. 
That  many  other  unwarrantable  practices,  stated  to  be  too 
many  to  enumerate,  had  been,  were,  and  might  be  contrived, 
[  418  ]  &c.  to  the  ruin  and  destruction  of  many  of  the  king's  subjects, 
if  a  timely  remedy  were  not  provided ;  and  that  it  was  become 
absolutely  necessary,  that  all  public  undertakings  and  attempts, 
tending  to  the  common  grievance^  prejudice^  and  inconvenience  of 
the  king's  subjects  in  general,  or  great  numbers  of  them,  in 
their  trade,  commerce,  or  other  lawful  affairs,  should  be  effec- 
tually restrained  and  suppressed  by  suitable  and  adequate 
punishments.  It  then,  for  suppressing  such  mischievous  and 
dangerous  undertakings  and  attempts,  and  preventing  the  like 
in  future,  proceeds  to  enact  that  all  and  every  the  undertakings 
.  and  attempts  described  as  aforesaid,  and  all  other  public  under- 
takings 
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takings  and  attempts  tending  to  the  common  grievance^  &c.  of  1811. 
the  king's  subjects,  or  great  numbers  of  them,  in  their  trade 
commerce,  or  other  lawful  affairs,  and  all  public  subscriptions 
receipts,  payments,  assignments,  transfers,  &c.  and  all  other  Webb 
matters  and  things  whatsoever  for  furthering,  countenancing,  andOtn^i'S' 
or  proceeding  in  nuy  such  undertaking  or  attempt;  and  more 
particularly  the  acting  or  presuming  to  act  as  a  body  corporate, 
the  raising  or  pretending  to  raise  transferable  stock,  the  ti'ans- 
ferring  or  pretending  to  transfer  any  share  in  such  stock,  with- 
out legal  authority  by  act  of  parliament  or  charter,  and  all  act- 
ing or  pretending  to  act  under  any  charter  granted  for  special 
purposes,  by  persons  using  such  charter  for  raising  a  capital 
stock  or  making  transfer  of  such  stock,  where  such  charter  did 
not  design  the  raising  or  transferring  such  stock,  and  all  acting 
or  pretending  to  act  under  any  obsolete  charter,  become  void 
Or  voidable  by  non-user  or  abuser,  or  for  want  of  elections, 
shall  be  deemed  illegal  and  void."  What  is,  therefore,  thus 
described  as  illegal  may  be  divided  into  two  classes;  first,  the 
undertakings  described  in  the  preamble,  especially  those  in 
which  the  parties  pretend  to  act  as  a  body  corporate,  or  to  have  [  419  ] 
transferrable  stock ;  and  secondly,  all  other  undertakings  tend- 
ing to  the  common  grievance,  &c.  of  the  king's  subjects,  or 
great  numbers  of  them,  in  their  trade,  commerce,  or  other 
lawful  affairs;  raising  transferrable  stock,  &c.  &c.  The  19th 
section  provides,  that  all  such  unlawful  undertakings  and 
attempts  so  tendhig  to  the  common  grievance.,  &c.  as  before,  and 
the  making  or  taking  any  subscription  for  that  purpose,  the  re- 
ceiving or  paying  any  money  on  such  subscriptions^  the  making 
or  accepting  any  transfer  or  pretended  transfer  of  any  share  or 
shares  upon  such  subscription,  and  all  and  every  other  matter 
and  thing  for  furthering,  countenancing,  or  proceeding  in  any 
such  unlawful  undertaking  or  attempt ;  and  more  particularly 
the  several  acts  more  particularly  prohibited  in  the  preceding 
clause,  of  acting  as  a  corporate  body,  raising  transferrable  stock, 
or  assigning  any  share  therein,  without  legal  authority,  and 
acting  under  charters,  &c.  shall  he  deemed  public  nuisances,  and 
shall  be  tried  as  such  ;  and  all  offenders  therein  shall  be  hable 
to  the  punishment  to  which  persons  convicted  of  public  nuisances 
are  subject,  and  moreover  shall  incur  and  sustain  any  further 
pains,  &c.  as  were  ordained  by  the  statute  of  provision  and 
'premunire  made  16  Bic.  2.;  that  is,  forfeiture  of  all  lands. 
Vol.  XIV  X  goods,  , 
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goods,  and  chattels,  and  imprisonment  for  life.  By  s.  20.  any ' 
nicrcliant  or  trader  suffering  particular  damage  in  his  trade,  &c. 
by  occasion  or  means  of  any  undertaking  or  attempt,  matter  or 
thing,  by  that  act  declared  unlawful,  is  entitletl  to  remedy  by 
action:  and  by  s.  21.  any  broker  bargaining  for,  buying,  sell- 
ing, &c.  any  share  or  interest  in  any  of  the  undertakings  by 
that  act  declared  to  be  unlawful,  or  in  any  stock  or  pretendeil 
stock  of  such  undertakers,  shall  be  rendered  incapable  of 
a<rain  actin<j  as  a  broker,  and  forfeit  500/.  The  act  then  con- 
tains  provisoes,  that  it  shall  not  extend  to  undertakings  settletl 
before  the  2tth  of  June  1718,  nor  to  the  two  companies  esta- 
blished under  that  act,  viz.  the  Royal  Exchange  and  London 
Assurance  Companies,  nor  to  the  South  Sea  company,  nor  to 
the  carrying  on  home  or  foreign  trade  in  partnership  in  such 
manner  as  had  usually  been  done,  and  beSbre  that  act  might 
legally  be  done,  nor  to  corporations  before  created  for  carrying 
on  trade,  nor  to  subscriptions  for  enlarging  the  stock  of  the 
Smith  Sea  Company  (a),  nor  to  the  East  India  Company.  Upon 
this  view  of  the  statute  we  think  it  impossible  to  say,  that  it 
makes  a  substantive  offence  to  raise  a  large  capital  by  small  sub- 
sciiptions,  xvithout  any  regard  to  the  nature  and  quality  of  the 
objects  for  tiohich  the  capital  is  raised^  or  "johatever  might  be  the 
jyurposes  to  ivhich  it  xoas  to  be  applied.  The  recital  in  the  act, 
as  far  as  it  refers  to  subscriptions,  is  this,  that  the  persons  who 
contrive  such  dangerous  and  mischievous  imdcrtakings  or  projects, 
[i.  e.  such  as  manifestly  tend  to  the  common  grievance,  &c.) 
nnder  false  pretences  of  public  good,  do  presume,  according  to 
their  own  devices  and  schemes,  to  open  books  for  public  sub- 
scriptions, and  draw  in  many  unwary  persons  to  subscribe,  &c. 
The  subscription?,  therefore,  which  the  preamble  contemplated,' 
were  subscriptions  upon  dangerous  and  mischievous  projects, 
where  the  pretences  of  public  good  were  false,  and  where  the 

unwary 

{a)  It  appears  from  the  5  vol.  of  the  Historical  Register,  187.  205.  and 
2S9.  that  the  stat.  6  G.  1.  e.  4.,  conceining  this  company,  passed  the  7th 
ol  Jpril  1720.  The  statute  in  question,  6  G.  1-  c.  18.  passed  the  nth  of 
June  1720.  Immediately  after  the  prorogation  of  parliament,  on  the  11th  of 
June,  a  proclamation  issued  enforcing  the  latter  act.  On  the  2d  of  June 
1720,  iS.  S.  stock  was  at  890/.  per  cent.  On  the  3d  of  June  it  fell  to  G4o/.  in 
consequence  of  the  number  of  sellers  ;  but  it  rose  the  same  evening  to  750/., 
at  wliich  price  it  continued  with  very  small  fluctuation  until  the  closing  of  the 
company's  books  on  the  22d  of  July  1720. 
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unwary  were  the  persons  who  were  drawn  in  to  subscribe.    The 
enactino-  part  in  s.   18.,  where  it  refers  to  subscriptions,  makes 
illei^al  all  pubh'c 'subscriptions,  &c.  for  furthering,  countenanc- 
ing, or  proceeding  in  any  such  undertaking  or  attempt ;  that  is, 
such  undertakings   or  attempts  as  are  specially  pointed  out  in  > 
the  preamble,  or  any  other  public  undertaking  or  attempt  tend- 
ing to  the  conmion  grievance,  &c.     The  enacting  part  in  s.  19. 
relates  to  all  such  unlawful  undertakings  and  attempts,  so  tend- 
ing to  the  common  grievance,  &c.  and  the  making  or  taking  of 
any  subscriptions^pr  that  purpose,  &c.  It  is  only,  therefore,  where 
the  subscription   is  with    reference  to  undertakings,  &c.  which 
ihe  act  prohibits,  that  it  is  illegal:  the  act  does  not  apply  indis- 
criminately to  all   subscriptions.     The  purpose  for  which   this 
capital  was    raised,  viz.  the   buying  corn,  &c.    not    manifestly 
tending  to  the   common   grievance,  and   being  in  this  case  ex- 
pressly found  to  have  been  benejicial ,-  the  only  remaining  ques- 
tion is  this,  whether,    as  the   shares  in  this  institution  are,  to 
the  extent  which   has  been  pointed  out,  transferrable,  the  de- 
fendants have   offended   against  this  act   in   respect  of  having 
raised   such  a  description  of  transferrable  stock.     It  may  admit 
of  doubt,  whether  the  mere  raising  transferrable  stock  is  in  any 
case,  per  se,  an  offence  against  the  act,  unless  it  has  relation  to 
some   undertaking  or  project  which  has  a  tendency  to  the  com- 
mon  grievance,    prejudice,    or  inconvenience   of  his   majesty's 
subjects,   or  of  great  numbers  of  them.     The  mischief  intended 
to  be  remedied  arose  from  such  undertakings  and  projects;  and 
the  suppression   of  such   undertakings  and  projects  seems  to  be 
the  great  object  of  the  act.     But,  without  entering  particularly 
into  that   point,  it  may   be   sufficient  to  say  here,  that  in  the 
qualified   extent   to  which  these  shares  are  transferrable,  it  can- 
not be  said  that  there  has  been  such  a  raising  of  transferrable 
stock  as  to  tall  clearly  within  the  scope  of  the  act.     It  was  not 
the  object  of  the  undertaking  to  raise  stock ybr  the  purposes  of 
transfer,  nor  to  make  such  stock  a  subject  of  commercial  specu- 
lation  or  adventure:    it  is  made  expressly  transferrable  to  no 
one  individual  to  a  greater  amount  than  20/.,  and  the  purchaser 
is  obliged  in  every  case  to  enter  into  covenants,  and  to  comply 
with    the   condition   of   taking   from    the   institution   a  weekly 
supply   of  bread  and  flour.     For  these  reasons  we  think  that 
the  facts  stated  on  this  special  verdict  do  not  bring  the  defend- 
ants within   the   prohibition   of  this  act  of  parliament,  so  as  to 
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make  them,  according  to  the  fair  sense  and  meaning  of  it, 
liable  to  be  found  guilty  on  any  of  the  counts  in  this  indict- 
ment; and  that  the  judgment  must  therefore  6e  entered  for  the 
defendants. 


[  423  ] 


Wednesdai/y 
July  sd. 


Jane  Pbrrott  and  Olivers,  Executrix  and  Executors 
of"  George  Perrott,  who  was  surviving  Executor  of 
the  Rev.  Andrew  Pcrrott,  against  George  Wigley 
Perrott. 


The  defend- 
ant's ancestor 
and  devisor 
gave  a  bond 
m  a  penal 
8um,  conditi- 
oned to  pay, 
after  Mary 
Territt's 
death,  looo/, 


appoint;  heJd, 
1st,  that  such 
an  alternative 


npHIS  was  an  action  of  debt.  The  plaintiffs,  as  the  personal 
-*■  representatives  o^ Andrew  Perrott^  clerk,  declared  against  the 
defendant  as  heir  and  devisee  of  the  honourable  George  Perrott, 
deceased,  late  one  of  the  barons  of  the  Exchequer,  upon  a  bond, 
dated  the  18th  of  April  1763,  made  by  Mr.  Baron  Perrott  to 
the  said  Andrexv  Perrott,  in  the  penal  sum  of  5000/. ;  the  con- 
dition of  which  bond  was  set  out  upon  oyer,   and  recited  that  a 

to  such  person  marriage  was  agreed  to  be  had  between  ,fi)h7i  Territt,  clerk,  and 

or  persons  as     ,-•        V^  -  <>     i         i  i-  t    \        nr  n 

she  should, /^y  Marj/  Perrott,  sister' oi  the  obligor,  and  that  Mary  Perrott  \i2& 

deed  or  ivill,  entitled  to  a  share  of  the  effects  of  W.  Plaxton,  her  late  uncle, 
under  his  will,  part  of  which  she  had  received  from  the  obligor, 
his  surviving  executor,  and  the  residue  due  to  her  was  calculated 
pobta'sum^of  ^°  amount  to  300/.,  when  the  debts  owing  to  Mr.  Plaxton'^ 
money,  (not  estate 

necessarily 

working  a  transmutation  of  property  like  an  appointment  of  land,)  was  meant  to  be  ambula- 
tory during  the  life  of  the  person  wno  was  to  make  the  appointment ;  and  therefore  that  an 
execution  of  it  by  deed  (which  in  fiict  was  retained  in  her  own  possession)  might  be  revoked 
by  cancellation  animo  cancellandi,  though  it  contained  no  power  of  revocation. 

But,  2dly,  That  as  the  mere  act  of  cutting  off  her  name  and  seal  from  the  deed  was  equi- 
vocal, it  might  be  explained,  and  its  effect  done  away,  by  shev/ing,  from  what  was  said  by 
her  at  the  time,  that  she  did  it  under  a  mistaken  notion  that  she  had  provided  an  effectual 
appointment  by  her  will  made  after  the  deed,  and  that  the  deed  was  therefore  useless :  whereas, 
in  truth,  her  will  could  not  operate  as  an  appointment ;  as  it  contained  no  direction  for  raising 
the  money  upon  the  obligor's  estate :  but  proceeded  upon  the  supposition,  as  therein  ex- 
pressed, tiiat  the  children  of  her  appointee  (who  was  dead  at  the  time  of  the  will  made) 
*'  would  acquire  the  said  lOOO/.  under  and  by  -virtue  of  the  deed  of  appointment"  and  giving 
all  the  rest  and  residue  of  her  estates  and  effects  to  them  and  others,  "  on  the  express  con- 
dition that  they  (the  children)  should  bring  into  hotchpot  with  such  residue,  &c.  the  said 
1000/."  And  whether  she  mistook  the  contents  of  her  will  at  the  time  she  cut  oft' her  name 
and  seal,  and  made  the  declaration  before  mentioned ;  (which  would  I>e  a  mistake  in  fact ;) 
or  whether  she  mistook  the  legal  operation  of  her  will ;  (which  would  be  a  mistake  in  laiv ;) 
in  either  case  the  mistake  annulled  the  cancellation. 
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estate  could  be  got  in,  if  ever.  And  reciting  that  the  obligor 
was  indebted  to  Mari/  Perrott  in  500/.,  and  that  she,  with  the 
consent  of  Mr.  Territt^  had,  by  a  deed-poll  of  the  same  date  as 
the  bond,  assigned  to  the  obligor  all  her  interest  in  the  residue 
of  her  share  of  Mr.  Plaa:to?i's  estate  and  effects,  and  had  also  by 
the  same  deed-poll  released  the  obligor  from  all  claims  and  de- 
mands upon  him,  either  in  his  own  right  or  as  executor  of  Mr. 
Plaxton  :  the  condition  was,  that  if  the  intended  marriage  took 
effect,  and  the  obligor,  his  heirs,  &c.  paid  to  Mr.  Territt  and 
Mary  Perrott^  during  their  joint  lives,  100/.  a-year,  payable  half- 
yearly;  and  in  case  John  Territt  died  before  his  intended  wife, 
that  the  obligor,  his  executors,  &c.  should  pay  the  said  yearly 
sum  of  100/.  to  Mary  Per-rotty  or  iier  assigns,  during  her  life : 
and  in  case  she  died  without  issue,  the  obligor  should  also  pay, 
within  12  calendar  months  after  her  death,  1000/.  to  such  person 
or  persons  as  she  shouid  after  John  Territt'^  deaths  ly  deed,  or  will 
appoint  (a) :   then  the  obligation  to  be  void. 

The  defendant  then  pleaded,  1st,  that  the  said  intended  mar- 
riage between  John  Teri'itt  and  Mary  took  place,  and  that  John 
Territt  fiv^t  died,  and  afterwards  Mary  died  without  issue;  that 
the  annuity  had  been  duly  paid  according  to  the  condition  of  the 
bond  ;  and  that  Mary  after  the  death  of  John  Territt^  did  7iot, 
hy  any  deed  or  will,  appoint  the  payment  of  the  1000/.  to  any  per- 
son or  persons  whatever.  To  this  the  plaintiff  replied  that  the 
said  Mary  did,  after  the  death  of  her  husband,  by  her  deed, 
sealed  and  delivered,  appoint  the  said  1000/.  to  be  paid  to  John 
Perrott,  her  brother,  his  executors,  &c. :  and  the  defendant  re- 
joined, taking  issue  upon  such  appointment. 

2d  plea.  That  Mary  did  not,  at  her  decease,  leave  any  appoint- 
ment of  the  1000/.  by  any  deed  or  will  then  in  force,  to  any  per- 
son or  persons  whatever.  To  this  the  plaintiff  replied  that  the 
said  Mary  did,  at  her  decease,  leave  an  appointment  of  the  said 
1000/.  by  her  deed,  then  in  force,  theretofore  and  after  the  death 
of  her  husband  duly  sealed  and  delivered,  whereby  she  appointed 
the  said  1000/.  to  be  paid  to  John  Perrott,  her  brother,  his  exe- 
cutors, &c.:  and  the  defendant  rejoined  that  she  did  not,  at  her 
death,  leave  any  such  appointment  in  force ;  on  which  issue  wa^ 
joined. 

{a)  Other  contingencies  were  provided  for,  which,  in  the  event  which  hap- 
pened, it  is  unnecessaiy  to  state. 
■  3d  Plea,  / 
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Sd  Plea,  (after  stating  the  marriage  and  death  of  John  Terrilt 
without  issue,)  that  Mar-y^  after  his  deatli,  made  a  certain  deed- 
poll,  sealed  with  her  seal,  and  'which  had  since  been  cancelled  or 
destroyed;  by  which,  after  reciting  "  that  by  a  bond  of  her  late 
brother  George  Perroti,  dated  the  1 8th  of  April  J  763,  he  be- 
came bound  to  her  late  husband,  J.  Territt,  in  .5000/.  condition- 
ed for  the  payment  of  the  yearly  sum  of  100/.  during  the  joint 
lives  of  her  and  her  husband,  and  also  for  the  payment,  within 
12  calendar  months  after  her  decease,  in  case  she  should  die 
without  issue,  to  such  person  or  persons  as  she  should,  after  the 
death  of  her  husband,  by  deed  or  will  appoint,  the  sum  of 
1000/.;  which  bond  having  been  duly  proved  before  the  deputy 
remembrancer  of  the  court  of  Exchequer,  pursuant  to  a  decree 
of  that  court  in  a  cause  wherein  George  Perrott  was  plaintiff, 
and  Andrew  PeiTott,  clerk,  and  others  were  defendants,  the  de- 
puty remembrancer,  pursuant  to  an  order  of  that  court,  dated 
the  7th  of  May  1784,  made  his  separate  report,  dated  the  16th 
of  December  1784,  and  thereby  certified  (among  other  things,) 
that  the  said  bond  had  been  allowed  by  him,  and  was  the  only 
debt  of  the  testator,  Geojge  Perrott,  her  said  late  brother,  then 
remaining  due;  and  also  reciting  that  the  due  performance  of 
that  bond  was  since  sufficiently  secured  to  Mary  Territt^  by  an 
indenture  of  eleven  parts,  dated  the  1 8th  of  Apr-it  17S6,  pur- 
porting to  be  a  settlement  of  the  freehold  and  leaseliold  estates, 
late  of  her  said  bi'other  George  Perrott,  in  pursuance  of  his  will, 
and  of  a  decree  of  the  court  of  Exchequer;  she,  Majy  Territt, 
in  pursuance  and  execution  of  the  ponscer  or  authority  so  given  to 
her  by  die  said  recited  bond  of  the  18th  o^  April  1763,  and  of  all 
other  powers  and  authorities  in  anywise  enabling  her  in  that  be- 
half, did  by  the  said  deed  or  instrument  in  writing,  signed,  sealed, 
and  delivered  by  her,  in  the  presence  of  and  attested  by  twcf 
credible  witnesses,  whose  names  were  thereunto  subscribed,  as 
attesting  the  execution  thereof,  appoint  the  said  1000/.  to  her 
brother  John  Perrott,  his  executors,  &c.:  and  further  says,  that 
afterwards  the  said  John  Perrott  died  ;  and  that  Mary  Teiritt, 
after  the  making  of  the  said  deed-poll,  and  after  the  death  of  the 
said  John  Perrott,  duly  made  her  last  will  in  writing,  and  there- 
by devised  as  follows  :  "  Whereas  by  a  deed-poll  or  instrument 
in  writing,  dated  1st  of  February  1800,  I  appointed  1000/.  after 
my  decease  to  my  brother  John  Perrott,  his  executors,  &c. ;  and 

whereas 
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whereas  my  brother  died  in  August  last,  leaving  a  son,  the  said 
Thomas  Perrott,  and  a  daughter  Mary,  the  wife  o^  James  Boiis- 
qiiety  him  surviving,  who,  in  the  event  of  my  said  brother  John 
Perrott  having  died   intestate,  will  be  entitled  *  to  the  whole  or 
some  part  of  the  said  1000/. ;   now  as  to  all  the  rest,  residue,  and 
remainder  of  my  estate  and  effects  whatsoever  and  wheresoever, 
after  payment  of  my  debts,  legacies,  and  funeral  expenses,  and 
the  charges  of  proving  this  my  will,  I  give  the  same  to    my 
nephews    George   PeiTott,    the    said    Thomas   Perrott,     William 
Plaxton  Alcock,  and  my  said  niece  Mary  Boiisquet,  equally  share 
and  share  alike,  to  hold  the  same  to  them,  their  executors,  &c. 
for  ever,  as  tenants  in  common  and  not  as  joint  tenants  :    but  on 
the  express  condition,  nevertheless,  with  7'egard  to  the  said  Thomas 
Perrott  and  Mary  Bousquet,  that  they  do  and.  shall  respectively 
bring  into  hotchpot,  with  such  residue  of  my  estate  and  effects,  the 
whole  or  so  much  of  the  said  1  OOOl.  as  they  shall  acquire  wider  or 
by  virtue  of  the  hereinbefore-mentioned  deed  of  appointment,  and 
the  death  of  my  brother  intestate  as  aforesaid;   and  do  and  shall 
divide  the  same  equally  with  the  said  George  Perrott  and  William 
Plaxton  Alcock.  And  if  they,  the  said  Thomas  Perrott  and  Mary 
Bousquet,  or  either  of  them,  shall  refuse  to  bring  the  same  into 
hotchpot  as  aforesaid,   then    I  will  and  direct  that  the  parts  or 
shares,  part  or  share,  of  the  residue  of  my  estate  and  effects  by  me 
hereinbefore  given  to  them,  him,  or  her  so  refusing,  shall  go  to 
and   be  equally  divided   between   the  said  George  Perrott  and 
William  Plaxton  Alcock,  share  and  share  alike,   for  their  own 
respective  use  and  benefit  for  ever ;  any  thing  thereinbefore  con- 
tained to  the  contrary  in   anywise  notwithstanding."      Which 
said  will   after   her   death   was    duly    proved.       And    that    the 
said  Mary  having  always  kept  the  custody  and  possession  of  the 
said  deed-poll  from  the  making  of  the  same,  afterwards,  and  a 
short  time  after  the  making  of  the  said  will,  cancelled,  and  there- 
by revoked  the  said  deed-p>oll  of  appointment ;    and  afterwards 
died  without  issue,  and  without  having  made  any  other  appoint- 
ment of  the  said  1000/.  or  any  part  thereof,  by  deed  or  will,  and 
without  any  republication  of  her  said  last  will;    leaving  the  said 
George  Perrott  her  surviving.     To  this  the  plaintiffs  replied, 
that  the  said  deed-poll  was  duly  sealed  and  delivered  by  the  said 
Mary,  and  subscribed  with  her  name,  after  the  death  of  her  hus- 
band; and  that  the  supposed  cancellation  thereof  was  the  cutting 
off  the  name  and  seal  of  the  said  il/rt/j/ therefrom;  and  that  the 
said  name  and  seal  were  so  cut  qff  by  and  through  igJiorance  and 
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mistake^  and  without  any  intention  on  the  part  of  the  said  Mary 
to  revoke  the  said  appointment  of  the  said  lOOOl.  made  by  the  said 
deed;  and  concluded — without  this,  that  the  said  Mary  revoked 
the  said  appointment  of  the  said  1000/.  in  manner  and  form  as 
by  the  said  hist  plea  is  supposed.  The  rejoinder  took  issue  on 
such  revocation  ;   on  which  also  issue  was  joined. 

A  breach  was  assigned,  under  the  statute,  in  non-payment  of 
the  1000/.  within  12  calendar  months,  after  the  decease  o^  Mary 
Territt  ;\  and  the  venire  awarded  accordingly. 

The  cause  was  tried  before  Lord  EUenharough,  C.  J.  at  the 
sittings  after  last  Michaelmas  term,  when  a  verdict  was  found  for 
the  plaintiffs  with  Is.  damages  for  the  detention,  and  1000/.  da- 
mages for  the  breach  assigned;  subject  to  the  opinion  of  the 
court  on  the  following  case. 

Mrs.  Mary  errott,  (afterwards  Territt,)  the  sister  of  the  obli- 
gor, the  late  Mr.  Baron  Perrott,  intermarried  with  Mr.  John 
Territt,  the  person  mentioned  in  the  condition  of  the  bond,  and 
in  1800,  after  the  death  of  her  husband,  by  a  deed  duly  sealed 
and  delivered  by  her  as  her  act  and  deed,  and  subscribed  with 
her  name,  in  the  presence  of  two  witnesses  who  attested  the  exe- 
cution thereof,  she  appointed  the  said  sum  of  1000/.  in  the  con- 
dition of  the  bond  mentioned,  after  her  death  to  her  brother 
John  Perj'off,  his  executors,  &c.  as  stated  in  the  3rd  plea.  This 
deed  was  prepared  and  executed  with  the  knowledge  of  Mr.  John 
Parott,  the  appointee,  but  it  was  kept  by  Mrs.  Territt  amongst 
her  papers,  and  it  did  not  contain  a  power  of  revocation.  The 
said  Mr.  Johti  Parott,  the  appointee,  died  before  Mrs.  Territt, 
leaving  a  son  and  daughter,  Thomas  Perrott,  and  Mary  the  wife 
of  the  Rev.  J.  Bousqtiet,  him  surviving.  After  his  death,  and  in 
the  same  year,  she  made  her  will  dated  the  15th  of  September 
1802;  which  will  is  stated  verbatim  in  the  third  plea.  The  deed 
and  will  were  both  made  in  London ;  and,  at  the  time  of  making 
the  will,  the  solicitor,  who  prepared  it  from  Mrs.  Territt^  in- 
structions, conversed  with  her  about  the  deed  which  then  re- 
mained in  her  possession  uncancelled,  and  which  deed  was  never 
out  of  her  possession  till  after  the  name  and  seal  were  cut  off,  as 
after  mentioned.  About  a  month  after  the  execution  of  the  will, 
Mrs.  Territt,  being  then  at  a  very  advanced  age,  took  the  deed 
and  will,  with  some  other  papers,  out  of  the  box  in  the  presence 
(of  Mrs.  Powell,  in  whose  house  she  resided  for  many  years  be- 
fore "  her  death;  and  saying  that  it  was  a  matter  that  had  given 
6  her 
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her  a  great  deal  of  trouble ;  that  it  had  been  a  j)laguing  thing  to 
her ;  that  the  purport  of  it  was  fully  met  in  her  mil,  and  that  her 
will  provided  for  it  "  she  *said  she  might  as  well  destroy  it ;  and 
thereupon  she  cut  her  name  and  seal  off  the  deed,  and  delivered 
it  to  Mrs.  Powell  to  be  used  as  waste  parchment  or  otherwise  as 
she  might  think  fit.  Mrs.  Territt  died  in  1805,  leaving  the  se- 
veral persons  named  in  her  will  her  surviving.  After  payment 
ofthe  debts,  legacies,  and  funeral  expenses  of  Mrs.  Territt,  the 
rest,  residue,  and  remainder  of  her  estate  and  effects  amounted 
to  505/.  The  question  was  whether  the  plaintiffs  were  entitled 
to  recover  ?  If  they  were,  the  verdict  was  to  stand :  if  not,  a  non- 
suit was  to  be  entered. 

This  case  was  argued  in  last  Easter  term  by  Abbott  for  the  re- 
presentatives of  John  Perrott,  the  appointee:  who  contended, 
first,  that  the  deed  of  appointment  for  lOOOZ.  once  well  executed 
by  Mrs.  Territt  in  favour  of  John  Perrott  was  not  revocable : 
but  if  revocable,  2dly,  that  it  was  not  in  fact  revoked.  The 
question  here,  he  observed,  was  properly  whether  the  1000/. 
should  be  raised  at  all,  and  not  how  it  should  be  disposed  of 
when  raised ;  {John  Perrott  the  appointee  having  died  intestate 
as  to  this  sum :)  if  it  were  not  to  be  raised,  the  defendant,  who  is 
entitled  to  the  estate  of  Mr.  Baron  Perrott,  would  have  the  be- 
nefit of  it.  First,  the  general  rule  is  that  a  deed  limiting  uses 
cannot  be  revoked,  unless  it  contain  a  power  of  revocation : 
though  it  is  otherwise  in  the  case  of  a  will,  which  is  ambulatory 
till  the  testator's  death.  The  Earl  of  Ormond's  case  (a) ;  The 
Earl  of  Montague  v.  The  Earl  of  Bath  [b) ;  Clavering  v.  Claver- 
ing{c);  and  Boughton  v.  Boughton{d).  This  last  was  the  case 
of  a  voluntary  deed  of  settlement,  kept  by  the  settlor  in  her  own 
possession ;  yet  it  was  held  that  it  could  not  be  set  aside  by  a  sub- 
sequent will.  [Lord  Ellenborough,  C.  J.  observed  that  these 
were  all  cases  of  voluntary  deeds  of  settlement  of  lands  afterwards 
attempted  to  be  revoked  by  the  settlors :  but  that  no  case  had 
been  cited  as  to  the  revocation  of  a  deed  executed  under  a  power 
of  appointment,  such  as  this.]  To  this  Abbott  answered,  that  it 
could  make  no  difference  in  principle,  whether  the  appointment 
were  made  out  of  the  party's  own  estate  or  out  of  the  estate  of 
another.  [Lord  Ellenborough,  C.  J.  There  is  this  difference  at 
least,  that  where  a  power  of  appointment  is  given  to  be  executed 

(a)  Hob.  348.  (i)  3  Ch.  Cm.  96.     2  C/i.  Rep.  417.  S.  C. 

(r)  2  Fern.  473.  and  2  Eq.  Cas.  Abr.  52.  {d)  I  Atk.  625. 
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by  deed  or  will,  as,  if  done  by  will,  it  would  be  revocable  l\y  a 
subsequent  will,  it  furnishes  some  ground  for  arguing  that  t^ie 
person  who  created  the  power  meant  to  give  the  same  power  of 
revocation  to  the  person  who  was  to  execute  it,  whether  it  was 
first  executed  by  deed  or  by  will ;  for  alterations  by  death  or 
otherwise  amongst  the  subjects  of  appointment  might  equally 
render  it  necessary  or  expedient.]  In  the  one  case  the  instru- 
ment by  which  the  power  is  executed  is  in  its  nature  revocable; 
in  the  other  it  is  not,  without  a  special  reservation  :  and  if  not  re- 
vocable, a  subsequent  cancellation  can  make  no  difference,  be- 
cause the  interest  was  vested ;  as  in  Bolton  v.  The  Bishop  of  Car" 
lisle  {a).  [Lord  Ellenhorough,  C.  J.  I  do  not  suppose  it  will 
be  contended  that  if  an  interest  were  vested  by  deed,  the  destroy- 
ing the  evidence  of  it,  by  cancelling  the  deed,  would  devest  the 
interest.]  Then,  2dly,  he  contended  that  Mrs.  Territt  did  not 
intend  to  revoke  the  appointment  she  had  made  by  the  deed, 
but  cancelled  it  altogether  by  mistake ;  conceiving  that  she  had 
done  the  same  thing  by  her  will  which  she  had  before  done  by 
the  deed.  He  then  reasoned  upon  the  evidence  of  her  intention 
stated  in  the  case;  and  to  shew  that  a  cancellation  by  mistake 
either  of  fact  or  of  law  would  not  hurt,  he  cited  Burtonskaxv  v. 
Gilbert  (6),  Onions  v.  Tyrei^  (c),  Mason  v.  Limbrey,  before  the 
Delegates  (d),  Hyde  v.  Hyde  (^),  and  Boe  v.  The  Archbishop  of 
York{f).  Here  he  observed  that  Mrs.  Territt  was  certainly 
under  a  mistake  in  supposing  ^at  her  will  had  supplied  the  place 
of  the  deed;  for  the  will  did  not  appoint  the  1000/.  to  be  raised 
out  of  Mr.  Baron  Perroti^s,  estate,  as  against  the  defendant  the 
heir  at  law  who  was  in  possession ;  and  therefore  if  the  deed  were 
removed  out  of  the  way  the  1000/.  would  be  lost  for  the  purpose 
of  the  appointment;  which  was  clearly  again  her  intention. 
[Lord  Ellenborough,  C.  J.  By  her  will  Mrs.  Territt  meant  to 
put  the  children  of  her  former  appointee  to  an  election ;  which 
so  far  varies  from  the  deed :  must  not  the  cancellation  of  the 
deed  therefore  be  considered  as  a  mistake,  if  at  all,  in  point  of 

law, 

(a)  2  H.  Blac.  259.  263.    See  also  on  this  point  Leech  v.  Leechy  2  Chan. 
Rep.  100. 

{b)  Cowp.' 49. 

(e)  1  P.  Wms.  345.     2  Fern.  743.,  and  Prec.  in  Chan.  459. 

id)  Cited  by  Lord  Mansfield  in  Goodright  v.  Glazier,  4  Burr.  2515. 

(f)  1  Eq.  Cas.  409.  (/)  6  East^  86. 
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law,  and. not  in  point  of  fact?]  She  might  not  have  had  the 
exact  terms  of  her  will  in  her  contemplation  at  the  time  of  the  im- 
puted cancellation  of  the  deed :  she  might  then  have  believed 
that  she  had  in  terms  provided  for  the  raising  of  the  \000l.  out 
of  the  defendant's  estate  by  her  will ;  and  then  it  would  be  a 
mistake  in  fact :  but  clearly  it'  was  a  mistake  of  one  sort  or 
another. 

Burroughs  contra.  The  plaintiffs  who  sue  upon  the  bond 
must  make  out  the  breach  of  it :  iind  if  it  be  material  for  them 
to  shew  that  the  cancellation  proceeded  upon  a  mistake  of  fact, 
and  not  of  law,  the  plaintiffs  cannot  recover  without  establishing 
that  fact.  The  cases  cited  on  the  first  point,  to  shew  that  the 
deed  of  appointment  once  executed  could  not  be  revoked,  were 
all  cases  of  settlements  of  land,  and  therefore  do  not  apply  to  this  ; 
for  there  the  interest  being  once  effectually  conveyed  to  a  party 
must  remain  in  him  till  it  is  again  conveyed  by  him ;  and  the 
mere  cancellation  of  the  deed  of  conveyance  cannot  devest  his 
interest.  And  with  respect  to  the  Archbishop  of  YorFs  case, 
the  consideration  of  the  surrender  of  the  first  leasowas  the  grant 
of  the  second;  and  if  the  second  lease  granted  nothing,  the  con- 
sideration for  the  sin-render  of  the  first  failed  altogether.  But, 
first,  no  interest  ever  passed  to  John  Perrott,  the  supposed  ap- 
pointee; for  the  instrument  set  up  was  not  the  deed  of  Mrs. 
Tcrritt^  for  want  of  a  delivery  either  to  the  party  himself,  or  to 
some  person  for  his  use.  It  is  true  that  where  a  deed  of  appoint- 
ment, such  as  this,  is  made  and  found  uncancelled  in  the  posses- 
sion of  the  party  to  whom  the  power  was  given,  at  her  death, 
a  presumption  arises  that  it  had  been  delivered  or  was  intended 
as  a  delivery  to  or  for  the  use  of  the  appointee :  but  a  mere  de- 
claration of  the  party  that  she  had  made  such  a  deed,  without 
any  evidence  or  presumption  of  a  delivery  (a),  is  not  sufficient, 
where  the  appointment  is  to  be  by  deedy  which  requires  to  be 
perfected  by  a  delivery.  Perkins,  Faifs,  s.  137.  [Lord  Ellen- 
borough,  C.  J.  ^  Here  it  was  consistent  with  the  nature  of  the 
instrument,  that  it  should  remain  in  her  possession,  as  it  was  not 
to  operate  till  her  death.  All  that  is  said  in  Perlmis  applies  to 
deeds  made  alio  intuitu.  But  the  question  here  is  whether,  with- 
in the  intent  of  the  person  creating  the  power,  any  thing  more 
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{a)  But  see  the  fact  of  delivery  stated  at  the  beginning  of  tlie  case ; 
ante,  429.  .  -      .  . 
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was  required  than  the  mere  form  of  a  deed  ?]     After  such  an 
appointment  by  deed,  could  the  appointee,  if  he  happened  to 
get  possession  of  it,  raise  money  upon  it,  as  upon  the  sale  of  an 
interest  vested  in  him  ?     If  so,  it  would  lead  to  very  inconve- 
nient consequences,  which  in  the  end  might  go  to  defeat  the  ob- 
jects of  such  a  power.     It  is  plain  that  Mrs.  Territt  meant  to 
retain  her  dominion  over  the  appointment,  by  keeping  the  instru- 
ment in  her  own  possession.     Then,  2dly,  at  any  rate  she  re- 
voked her  first  appointment  by  the  cancellation  of  the  deed  :  for 
here  is  not  only  a  cancellation  in  fact,  which  the  cases  cited^only 
shew  may  be  explained  and  the  effect  of  it  done  away,  by  shew- 
ing that  it  was  made  by  mistake  and  contrary  to  the  intention  of 
the  party ;    but  here  is  positive  evidence  by  the  will  of  a  change 
of  her  intention,  and  therefore  that  her  mind  went  along  with 
the  act  of  cancellation ;   for  by  the  will  she  requires  that  the 
1000/.  should  be  carried  into  hotchpot,  which  essentially  varies 
from  the  effect  of  the  deed.     All  the  cases  of  inoperative  cancel- 
lation are  either  where  the  act  of  cancellation  was  only  partly 
done,  or  where  it  was  done  under  a  mistake  of  fact,  as  by  mis- 
taking one  paper  for  another:   but  here  it  is  clear  that  Mrs. 
jn?mV^  meant  to  cancel  this  instrument,  with  perfect  knowledge 
of  what  it  was ;   for  she  complained  that  it  had  given  her  a  great 
deal  of  trouble ;    and  it  cannot  be  presumed  that  she  was  not 
cognizant  of  the  contents  of  her  will  at  the  time :  and  therefore 
if  there  was  any  mistake  at  all,  it  could  be  no  other  than  a  mis- 
take in  point  of  law  as  to  the  operation  of  her  will :    and  to  hold 
that  a  mistake  of  that  sort  will  render  inoperative  her  act  of  can- 
cellation of  the  deed,  which  she  manifestly  intended,  would  be 
going  further  than  any  case  has  yet  gone,  and  would  lead  to 
dangerous  consequences.     [Lord  EUenhorough^  C.  J.     We  have 
no  difficulty  in  this  case  in  getting  to  the  conclusion  that  Mrs. 
Territt  was  under  a  mistake  in  what  she  did ;   because  we  have 
her  declaration  at  the  time  accompanying  the  act  of  cancellation, 
"  that  the  purport  of  the  deed  was  fully  met  in  her  will,  and  that 
her  will  provided  for  it."  Whether  this  was  a  mistake  in  law  as  to 
the  effect  of  her  will,  or  a  mistake  in  fact  as  to  her  having  made 
such  a  provision  in  her  will,  is  another  question.]     It  would  be 
a  question  of  fact  rather  than  of  law,  what  the  nature  of  her 
mistake  was :   and  that  would  let  in  a  dangerous  inquiry  in  every 
case  of  this  sort,  which  would  lead  to  fraud  and  perjury.     It 
would  besides  lead  to  different  conclusions  in  the  case  of  the  will 
of  a  lawyer  or  of  any  unlearned  person. 

Abbott, 


IN  THE  Fifty-first  Year  of  GEORGE  III. 


4S5 


-  Abbott,  in  reply,  said  that  there  was  no  more  burthen  of  proof 
upon  the  representatives  of  the  appointee,  in  trying  the  validity 
of  the  revocation  of  the  deed  in  an  action  for  the  penalty  of  the 
bond,  than  in  any  other  way ;  as  if  Mr.  Baron  Perrott  had 
directed  the  money  to  be  raised  by  a  term  subject  to  Mrs. 
Territt's  appointment.  [Lord  Ellenborough,  C.  J.  There  is  a 
common  distinction  to  be  found  in  the  cases,  as  to  the  recovery 
of  money  paid  under  a  mistake  of  law,  and  under  a  mistake  of 
fact :  and  ought  not  the  fact  to  appear  ?]  In  those  cases  there 
is  no  equivocal  act  intervening  like  the  act  of  cancellation.  But 
even  if  the  jury  in  this  case  had  found  a  special  verdict,  stating 
that  Mrs.  Territt  had  cancelled  the  deed  under  a  mistake  that 
she  had  provided  for  the  same  purpose  by  her  will,  the  same 
question  would  still  have  come  to  be  decided  by  the  court  as  is 
now  presented  to  them. 

Lord  Ellenborough,  C.  J.  The  court  will  look  into  the 
cases  cited  before  they  give  their  ultimate  opinion  upon  this  case: 
but  upon  one  point  I  have  no  doubt.  This  was  a  power  to 
appoint  by  deed  or  will ;  and  the  power  was  ambulatory  during 
the  life  of  the  person  who  was  to  execute  it:  it  was  only  required 
to  be  executed  in  form  by  deed  or  will.  I  have  no  difficulty  there- 
fore in  saying  that  it  might  have  been  executed  toties  quoties  by 
the  one  way  or  the  other  during  Mrs.  Tcrritfs  life.  The  only 
question  with  us  is.  whether  her  having  cancelled  the  deed  under 
a  mistake  in  point  of  law  as  to  the  effect  of  her  will,  which  she 
supposed  would  operate  to  the  same  purpose  as  the  deed,  would 
be  an  effectual  cancellation. 

Grose,  J.  concurred  in  this. 

Le  Blanc,  J.  Mi-s.  Territt  meant  that  her  four  devisees 
should  take  equally ;  and  she  thought  that  the  deed  of  assign- 
ment which  she  had  executed  stood  in  the  way  of  that  intention  : 
and  upon  that  idea  she  acted  in  her  will,  by  requiring  the  son 
and  daughter  of  the  appointee,  whom  she  considered  as  entitled 
to  the  1000/.  under  that  deed,  to  bring  the  money  into  hotch- 
pot. 

Bayley,  J.  Perhaps  she  was  under  the  mistake,  at  the  time 
of  making  her  will,  of  supposing  that  the  deed  she  had  executed 
was  irrevocable. 

Cur.  adv.  milt. 

Lord  Ellenborough,  C.  J.  now  delivered  the  judgment  of 
the  court. 

This 
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This  was  an  action  of  debt  upon  a  bond,  which  was  condi- 
tioned among  other  things  to  pay  1000/.  to  such  person  or  per- 
sons as  Mrs.  Tcrritt  should  by  deed  or  will  appoint,  provided 
she  survived  her  husband,  and  died  without  issue ;  both  of  which 
events  happened.  The  defendant,  after  craving  oyer  of  the  con- 
dition, pleaded  three  pleas:  first,  that  Mrs.  Territt  made  no  ap- 
pointment by  deed  or  will ;  secondly,  that  she  left  no  appoint- 
ment in  force  at  her  death;  thirdly,  that  she  made  a  deed,  since 
cancelled  or  destroyed,  whereby  she  appointed  the  1000/.  to  her 
brother  Johji  Perrott,  his  executors,  administrators,  and  assigns. 
That  she  afterwards  made  her  will ;  reciting  the  said  deed ;  and 
that  John  Perrott  was  dead,  leaving  a  son  and  daughter,  who,  if 
John  Pe7~rott  died  intestate,  would  be  entitled  to  a  share  of  the 
1000/.;  and  that  she  thereby  devised  to  John  Pei-roifs  son  and 
daughter,  and  to  two  other  persons,  the  residue  of  her  estate, 
upon  condition,  as  to  J.  Perrotfs,  children,  that  they  should  bring 
into  hotchpot  so  much  of  the  1000/.  as  they  should  acquire  un- 
der the  said  deed :  but  if  they  should  refuse  such  bringing  into 
hotchpot,  then  what  was  so  bequeathed  to  them  on  that  condi- 
tion was  to  go  to  the  two  other  legatees.  That  after  the  making 
this  will  she  revoked  the  deed  of  appointment,  and  died  without 
any  new  appointment,  and  without  any  re-publication  of  her 
will.  To  these  pleas  the  plaintiffs  replied,  first,  that  Mrs.  Ter- 
ritt made  an  appointment  by  deed  to  John  Perrott,  his  executors, 
administrators,  and  assigns:  on  which  issue  was  joined.  Second- 
ly, that  she  left  such  an  appointment  by  deed  :  upon  which  issue 
was  also  joined.  And,  thirdly,  that  she  did  not  revoke  the  said 
appointment :  upon  which  issue  was  also  joined.  On  the  trial  a 
case  was  made,  which  states  that  in  1800,  by  deed  duly  executed, 
she  appointed  the  1000/.  to  John  Perrott,  his  executors,  admini- 
strators, and  assigns.  That  the  deed  was  prepared  and  executetl 
with  John  Pe7Tott's  knowledge;  but  that  Mrs.  Territt  kept  it, 
and  that  it  contained  no  power  of  revocation.  That  Johfi  Per- 
rott died,  leaving  a  son  and  daughter;  and  that  after  his  death 
Mrs.  Tenitt  made  such  will  as  the  third  plea  states.  That  at 
the  time  of  making  the  will,  the  solicitor  who  prepared  it  con- 
verseti  with  Mrs.  Territt  about  the  deed,  which  remained  in  her 
possession  uncancelled  till  about  a  month  after  the  will  was  exe- 
cuted. That  about  a  month  after  the  will  was  executed  she  took 
tlie  deed  and  will  out  of  a  box ;  said  it  had  been  j;  plaguing  thing 
to  her;  that  the  purport  of  it  M'as  fully  met  in  her  will;  that. 

her 
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her  will  provkled  for  it;  and  that  she  might  as  well  destroy  it:         1811. 

and  she  thereupon  cut  off  her  name  and  seal,  and  delivered  the         

parchment  to  Mrs.  Poxiiell,  who  was  bj-,  to  do  as  she  pleased       agaimt^ 
with  it.     Upon  these  facts,  the  question  was  whether  the  plain-      Peiiuott. 
tiffs  were  entitled  to  recover:  and  two  points  were  made  on  their 
behalf,  upon  argument;  the  one,  that  Mrs.  Territt  liad  no  power 
to  revoke  the  deed  of  appointment;  and  the  other,  that  what 
she  had  done  did  not  amount  to  a  revocation.   As  to  the  first,  the 
court  expressed  its  opinion  at  the  time,  that  as  it  was  no  part  of  the 
original  plan,  that  an  appointment  once  made  should  be  irrevo- 
cable; as  was  obvious  from  the  alternative  power  of  appointing  by 
will,  which  must  be  revocable,  as  well  as  by  deed;  as  the  appoint- 
ment did  not  necessarily  work  a  transmutation  of  property,  as  an 
appointment  of  land  does.     And  the  point  upon  which  the  court      [  439  ] 
took  time  to  consider  was  this,  whether  what  had  been  done  by 
Mrs.  Territt  did  amount  to  a  revocation  ?     The  argument  on 
the  part  of  the  plaintiffs  was  this ;   that  the  cutting  off  the  name 
and  seal  was  an  equivocal  act,  one  that  would  not  destroy  the 
deed,  unless  done  animo  cancellandi ;    that  it  was  done  under 
the  mistaken  notion  that  the  will  was  an  effectual  appointment, 
and  that  the  deed  was  therefore  useless :    that  there  was  no  in- 
tention to  revoke,  unless  the  will  would  operate  as  an  appoint- 
ment; and  as  the  will  would  not  so  operate,  the  animus  cancel- 
landi or  revocandi  was  altogether  wanting.     And  to  this  rea- 
soning we  are  inclined,  upon  consideration,  to  accede.     That 
cancellation  is  an  equivocal  act,  and  of  no  effect  unless  there  be 
the  animus  cancellandi,  is  clear  from  the  cases  cited  in  the  argu- 
ment, of  Burtojishaw  v,  Gilbert,  Cowp.  49. ;    and  from  Hi/de  v. 
Hyde,  3  Chanc.  Rep.  \5o.,  and  1  Eq.  Ahr.  40y.:   and  it  is  evi- 
dent, from  the  declaration  which  accompanied  the  act  of  cancel- 
ling the  deed,  that  it  was  cancelled  upon  the  supposition  that 
the  will  would  operate  as  an  appointment,  and  that  the  money 
which  the  deed  had  directed  to  be  raised  would  be  demandable 
under  the  will.     Now  this  was  a  mistake:    the  will  contains  no 
direction  for  raising  the  money,  but  acts  entirely  upon  the  sup- 
position that  the  deed  would  continue  in   force,  and  that  the 
money  would  be  raised  under  such  deed.     This  then  raises  the 
question,    whether  such   a  mistake,  clearly  evidenced  by  what 
passed  at  the  time  of  cancellation,  annuls  the  cancellation,  and 
entitles  us  to  act  as  if  the  animus  cancellandi  or  revocandi  were 
altogether  wanting  :    and  we  are  of  opinion  that  it  does.     Mrs. 

8  Territt 
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Territt  mii^took  either  the  contents  of  her  will,  which  would  be 
*a  mistake  in  fact ;  or  its  legal  operation,  which  would  be  a  mis- 
take in  law ;  and  in  either  case  we  think  the  mistake  annulled 
the  cancellation.  Onions  v.  Tyrer  1  P.  Wms.  S45.,  and  2  Veiiu 
74-2.,  is  a  strong  authority  that  a  mistake  in  point  of  law  may 
destroy  the  effect  of  a  cancellation.  And  when  once  it  is 
established,  as  it  clearly  is,  that  a  mistake  in  point  of  fact  may 
also  destroy  it,  it  seems  difficult  upon  principle  to  say  that  a 
mistake  in  point  of  law,  clearly  evidenced  by  what  occurs  at  the 
time  of  cancelling,  should  not  have  the  same  operation.  If  a 
man  cancel  his  will  under  the  mistake  in  point  of  fact,  that  he 
has  completed  another,  when  he  really  has  not,  as  was  the  case 
in  Hyde  v.  Hyde,  the  cancellation  is  void :  and  if  he  cancel  it 
under  the  mistake  in  law,  that  a  second  will  (complete  as  to  the 
execution)  operates  upon  the  property  contained  in  the  first; 
when  from  some  clerical  rule  it  really  does  not;  shall  this  be 
deemed  a  valid  cancellation  ?  In  this  case  it  is  clear  that  Mrs. 
Territt  did  not  abandon  her  ri<Tht  of  having  the  1000/.  raised  : 
she  thought  her  will  provided  for  it  when  it  did  not.  It  was 
upon  this  supposition  only  that  she  cut  oflP  her  name  and  seal 
from  the  deed :  and  as  this  was  a  mistaken  supposition,  we  think 
we  are  bound  to  say  that  the  animus  cancellandi,  that  is,  of  giv- 
ing up  the  raising  of  the  money  at  all,  was  wanting,  and  conse- 
quently that  there  must  be 

Judgment  for  the  Plaintiffs, 
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Wednesday^ 
July  3d. 

Service  of  a 
copy  of  (he 
declaration, 
&c.  in  eject- 
ment, before 
the  essoign 
day  of  me 
term,  on  the 
daughter  of 
the  tenant  in 


Roe,  Lessee  of  Hambrook,  against  Doe. 


TiEAKE  moved  yesterday  for  judgment  against  the  casual 
ejector,  upon  a  special  affidavit,  stating  the  service  of  a  copy 
of  the  declaration  and  notice  on  the  5th  of  June  last,  upon  the 
daughter  of  the  tenant  in  possession,  in  the  tenant's  workshop 
upon  the  premises,  in  the  absence  of  him  and  his  wife,  and  that 
the  person  who  served  it  explained  to  her  what  it  was :  and 
further,  that  the  tenant  himself  had  since  acknowledged  the  ser- 
ff^^Snce  of  ^^^^  ^^  ^^^^  ^^^^  declaration  and  notice,  and  had  declared  to  the 
him  and  his  deponent 

wife,  is  not  '  •   •  -r--  j 

sufficient,  even  though  the  tenant  had  since  declared  that  he  had  received  the  same,  if  it  do 
not  appear  that  he  had  received  it  befote  the  essoign  day. 
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jdeponent  that  he  had  received  the  same.  And  he  referred  to 
Smith  d.  Lord  Stourton  v.  Hurst ^  in  1  H.  Blac.  64!4'.,  where  a  like 
service  on  the  daughter  on  the  premises,  who  had  delivered  it  to 
the  wife  of  the  tenant  in  possession  in  his  absence,  was  held  suffi- 
cient, though  it  did  not  appear  that  such  delivery  was  before  the 
essoign  day ;  and  this  was  so  held  by  C.  B.,  (though  at  first  in- 
clined to  refuse  the  rule,)^  upon  the  authority  of  a  prior  case  of 
Goodtitle  v.  Thrustouf,  in  Barnes^  183. 

The  Court  required  to  see  the  case  in  BarneSy  upon  the  autho- 
rity of  which  alone  the  Court  of  C.  B.  had  admitted  such  a  ser- 
vice, before  they  gave  effect  to  it  in  this  instance ;  as  it  did  not 
appear  to  have  come  to  the  tenant's  hands  before  the  essoign  day. 
The  book,  however,  was  not  then  in  court.  But  on  this  day 
■Peake  read  the  case  in  Barnes^  which  is  stated  thus :  "  J.  C.  te- 
nant in  possession,  upon  a  Sunday  acknowledged  the  receipt  of 
the  declaration,  which  before  the  essoign  day  had  beeft  delivered 
to  his  daughter,  and  she  acquainted  with  the  contents.  This  was 
held  sufficient  service,"  &c.  But  this  Court  now  said,  that  they 
could  not  find  any  ground  stated  in  that  report  for  departing  from 
the  common  practice  which  has  prevailed  in  these  cases,  and 
therefore  denied  the  motion. 


1811. 

Roe, 

Lessee  of 

Hambrook, 

against 

D0£. 
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Taylor  against  Capper. 

THCHARDSON  had  before  moved  to  set  aside  an  execution 
which  had  been  levied,  without    any  writ  of  inquiry  exe- 
cuted, in  an  action  of  debt  wherein  the  defendant  had  suffered 
judgment  by  default,  through  a  mistake  in  having  pleaded  non 
assumpsit  to  the  action.     And  now,  on  moving  to  make  the 
rule  absolute,  he  was  asked  by  Le  Blanc,  J.  whether  he  could 
refer  the  court  to  any  case  of  a  writ  of  inquiry  executed  in  an 
action  of  debt :  to  which  he  answered,  that  he  was  not  aware  of 
any  such  case :  but  that,  he  said,  was  easily  accounted  for  while 
the  old  rule  prevailed,  that  the  plaintiff  in  debt  could  only  re- 
cover the  exact  sum  declared  for ;  inasmuch  as  a  writ  of  inquiry 
was  then  nugatory.     But  since  that  rule  was  departed  from. 
Vol.  XIV.  Y  first 


Wednesday.) 
July  3d. 

The  court 
would  not  di- 
rect a  writ  of 
inquiry  to  be 
executed  af- 
ter judgment 
by  default  ia 
an  action  of 
debt;  but  re- 
ferred it  to  the 
master  to  as- 
certain what 
was  due,  up- 
on the  appli- 
cation of  the 
defendant,  af- 
ter execution 
executed. 
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first  in  Aylett  v.  Lomoe  (a),  and  afterwards  in  other  cases,  so 
that  it  is  no  longer  held  necessary  that  the  plaintiff  should  re- 
cover the  precise  sum  laid,  the  necessity  of  a  writ  of  inquiry, 
upon  a  judgment  *by  default  or  upon  demurrer,  is  as  evident  in 
this  as  in  other  cases,  to  inform  the  conscience  of  the  court  as 
to  the  sum  justly  due  to  the  plaintiff. 

The  Courtf  however,  would  not  depart  from  the  ancient  prac- 
tice :  but  directed  that,  upon  payment  of  costs  by  the  defend^- 
ant,  the  judgment  and  execution  should  be  set  aside,  and  that 
it  should  be  referred  to  the  master  to  ascertain  what  was  due  to 
the  plaintiff 

Reader  was  to  have  opposed  the  rule. 

(«)  2  Blac.  1221.;  and  vide  M'Qutllin  v.  Coxt  1  H.  Blac.  249.  Emery  \. 
Fell,  2  Term  Rep.  28.  Btnafous  v.  fValker,  ib.  126. ;  and  Lord  V.  Eoustoun^ 
U  East,  62. 


END   OF  TRINITY   TERM'. 


CASES 


CASES 

ARGUED    AND    DETERMINED 


IN   THE 


COURT  OF  KING'S  BENCH,         ^ 

IN 

Michaelmas  Term^ 

In  the  Fifty-second  Year  of  the  Reign  of  George  III. 


Wm.  Bradford  against  Anna  Burland,  Widow,  and  N^-"- 

Edwd.  Bradford,  Clerk. 

[  *446  ] 
^T^HE  master  of  the  rolls  directed  the  following  case  to  be  Where  hus- 
-■-    stated  for  the  opinion  of  this  court,   as  to  the  sufficiency  of  bv"deed  grant! 
the  memorial  of  the  grant  of  an  annuity  of  *400/.  hereinafter  ing  an  annuity 
mentioned.     The  annuity  was  granted  and  secured  by  the  fol-  the  efme°of 
lowing  instruments  and  assurances  (a).     By  an  indenture  tri-  the  wife,  de- 
partite,  dated   17th  o^  Jj)rdl  1800,  xind  made  between  William  JJer^^^ritv^' 

GordoUf  such  estate  to 

JE.  B,,  a  trus- 

{a)  Such  parts  only  of"  the  assurances  and  the  memorial  are  stated  as  are  tee,  for  a  term 

sufficient  to  raise  the  questions.  of  99  years,  if 

the  wife 
should  so  long  live,  upon  trust,  to  permit  the  wife  to  receive  and  take  the  rents,  &c.  until  de- 
fault made  in  payment  of  the  annuity;  and  in  case  of  any  such  default,  then  in  trust,  in  case 
the  annuity  should  he  in  arrear  for  20  days,  being  lawfully  demanded,  that  it  should  be  law- 
ful for  the  trustee,  from  time  to  time,  out  of  the  rents,  &c.  or  by  demise,  mortgage,  or  sale, 
&c.  to  raise  and  pay  the  grantee  the  arrears  and  charges,  and  to  permit  the  wife  to  take  the 
residue,  &c.:  It  seems  that  a  memorial  of  such  deed  iorolled,  stating  at  iirst  that  E.  B.  v/as 
a  trustee  nominated  and  appointed  on  behalf  of  the  grantee  ;  and  a^ter  stating  the  grant  of 
the  annuity,  "  quith  the  usual  *oivers  of  distress  and  entry, ^'  (not  stating  particularlywhat 
those  powers  were  as  applicable  to  the  trusts  of  the  term)  proceeding  to  state  the  demise  of 
the  term  by  the  husband  and  wife  to  the  trustee,  in  trust,  to  permit  the  wife  to  receive  and 
take  the  rents,  &c.  until  default  made  in  payment  of  the  annuity,  &c.  and,  in  case  of  any  such 
default,  then  in  trust  far  securing  the  due  payment  of  the  annuity  arid  costs,  &c.  is  not  a  valid 
jneraorial,  inasmuch  as  it  omits  to  state  for  whom  E.  B.  was  a  trustee  during  the  20  days  after 
the  annuity  should  be  in  arrear,  till  the  expiration  of  which  time  he  was  not  a  trustee  for 
^curing  the  due  payment  of  it. 

Quaere  whether  a  fine,  if  levied  before  the  memorial  is  inroUed,  is  an  assurance,  within  th^ 
imeaning  of  the  annuity  act,  1 7  G,  ?>.  c.  26.  required  to  be  mcmoiinlized. 

Y'i 


446 


CASES  IN  MICHAELMAS  TERM 


1811. 

Bradford 

against 
BUKLAND. 


I  -.1 


[  447  ] 


Gordon^  since  deceased,  and  Anna  his  wife  (now  Anita  Bvrland 
widow,  one  of  tiie  defendants)  of  the  first  part ;  John  Bell  (since 
dead)  of  the  second  partj  and  the  Rev.  Edva.  Bradford.^  clerk^ 
the  other  defendant,  therein  described  as  a  trustee  for  John  Bell, 
of  tlie  third  part ;  after  reciting  that  John  Bell  had  agreed  with 
William  and  Awia  Gordon  for  the  purchase  of  an  annuity  of 
400/.  to  J.  Bell  during  Anna  Gordon's  life  for  2400/.,  and  that 
Wm.  Gordo7i  should  out  of  the  purchase-money  pay  the  expenses 
of  the  deed,  and  of  a  bond  and  warrant  of  attorney  to  confess 
judgment  thereon  mB.  B.  for  better  securing  the  annuity,  and 
of  entering  up  such  judgment,  and  of  a  memorial  of  the  an- 
nuity to  be  registered  pursuant  to  the  statute,  and  of  registering 
such  memorial ;  in  consideration  of  the  said  2400/.  by  J.  Bell 
to  1^.  Goi'don  and  his  wife  in  hand  paid  at  or  immedifitely 
before  the  sealing  and  delivery  of  the  deed  for  the  purchase  of 
the  annuity,  (the  receipt  of  which  was  acknowledged)  Wni. 
Gordon  for  himself  and  his  wife,  and  also  Anna  Gordon  for 
herself,  granted  to  J.  Bell  for  Anna  Goi-don's  life  an  annuity  of 
400Z.  to  be  paid  quarterly  at  the  times  and  in  the  manner  stated 
in  the  deed:  and  Wm.  Gordon  for  himself  and  his  wife  cove- 
nanted for  the  payment  of  the  annuity  accordingly.  And  fur- 
ther reciting  that  one  Stephen  Nash,  deceased,  being  in  his 
lifetime  seised  in  fee  of  certain  lands  therein  described,  in  the 
county  of  Dorset,  by  his  will  dated  the  1 7th  of  April  1 784,  duly 
executed  and  attested,  devised  (inter  alia)  such  lands  upon 
trust  for  the  trustees  to  receive  and  apply  the  rents,  issues,  and 
profits  thereof,  from  time  to  time,  for  the  sole  and  separate  use 
of  his  sister  the  said  Anna  Gordon  for  her  life,  witliout  the  con- 
trol of  her  then  or  any  future  husband;  remainder  to  the  first 
and  other  sons  of  his  said  sister,  with  remainders  over.  Re- 
citing also  that  upon  the  treaty  for  the  purchase  of  the  annuity, 
it  was  agreed  between  the  parties,  that  for  the  effectually  se- 
curing the  payment  of  it  J.  Bell  should  have  a  pofwer  to  distrain 
and  enter  upon  the  said  lands,  &c.  in  the  indenture  described, 
from  time  to  time,  when  the  annuity  should  be  in  arrear;  and 
also  that  the  said  lands  should  be  demised  to  JE.  Bradford,  in 
trust  for  the  better  securing  the  payment  of  the  annuity  in  man- 
ner thereinafter  mentioned:  Wm.  Gordon,  in  pursuance  of  the 
agreement,  and  for  the  considerations  therein  mentioned,  for 
himself  and  his  wife,  further  covenanted  with  J.  Bell,  that  ia 
case  anif  quarterly  payment  of  the  said  annuity,   or  of  any  part 

thereof. 
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thereof,    should  be  unpaid  for  20   days  after  cither  of  the  said        1-811. 

■days  of  payment,  &c.  it  should  be  lawful  for  J.  Bell  to  enter        

upon  the  lands  charged,  &c.  and  distrain  for  the  arrears,  and  a^inst^ 
impound  the  distress  until  payment  of  the  annuity,  and  all  ar-  Burland.- 
rears  and  all  costs  thereby  x>ccasioned,  &c.;  and  in  default  of  .  -^ 

payment  of  the  same  in  due  time  after  such  distress  made,  to  ,    i    i 

appraise  and  sell  or  otherwise  dispose  of  such  distress,  or  other- 
wise to  act  therein  according  to  the  due  course  of  law,  and  as 
is  usual  in  cases  of  distress  for  rent  reserved  on  common  de- 
mises ;  to  the  intent  that  thereby  and  therewith  the  said  J.  Bell 
Tnight  be  fully  paid  the  said  annuity,  and  all  arrears  thereof 
or  so  much  thereof  as  should  be  then  remaining  due  and  unpaid,  [  448  ] 
and  all  costs,  &c. ;  and  that  in  case  any  quarterly  payment  of 
the  said  annuity,  or  any  part  thereof,  should  be  in  arrear  for 
30  days  next  after,  &c.,  then,  although  no  formal  or  legal  de- 
mand should  have  been  made  thereof,  it  should  be  lawful  for 
J.  Bell  to  re-enter  upon  the  premises,  &c.  and  take  the  rents, 
issues  and  profits  thereof,  &c.  for  his  own  use,  until  satisfaction 
of  the  annuity  and  all  arrears  thereof,  and  also  all  charges,  &c. 
And  for  the  considerations  before  mentioned,  and  for  the  better  Demise  of  a 

securing  the  payment  of  the  said  annuity  to  J.  BelL   William  term  by  the 
„^/.''  "^  '  husband  and 

Uordon  and  his  wife,  by  the  direction  of  J.  Bell,  granted  and  imife  to  the 

demised  to  E.  Bradford  the  said  premises  for  a  term  of  99  years,  trustees. 
if  Anna  Gordon  should  so  long  live,  without  impeachment  of 
waste,  at  a  pepper-corn  rent;  in  trust  to  permit  Anna  Gordon 
to  receive  and  take  the  rents  issues  and  profits  of  the  premises 
granted,  until  default  made  in  payment  of  the  said  annuity  at  the 
days  in  the  said  indenture  mentioned :  and  in  case  of  any  such 
default,  then  in  trust,  in  case  any  quarterly  payment,  &c.  of  the 
annuity  should  be  behind  hy  the  space  of  20  days  next  after  any 
<f  the  days  of  payment  in  the  said  indenture  mentioned,  being 
lawfully  demanded,  that  it  should  be  lawful  for  Edxvard  Brad- 
ford, from  time  to  time,  by  and  out  of  the  rents  issues  and  pro- 
fits of  the  same  premises,  or  by  demise,  mortgage,  or  selling 
the  same  premises,  or  any  part  thereof,  for  all  or  any  part  of 
the  said  term  of  99  years,  determinable  as  aforesaid,  or  by 
bringing  actions  against  the  tenants,  &c.  for  recovery  of  the 
rents,  &c.  to  raise  and  pay  to  J.  Bell  the  said  annuity,  or  so 
much  thereof  as  should  be  in  arrear,  and  all  costs,  &c.  which 
J.  Bell  and  E.  Bradford,  or  either  of  them,  should  sustain,  &c., 
and  should  apply  the  same  monies  accordingly ;  and  should      r  4,49  -] 

permit 
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[  450  ] 
Fine  levied. 


Memorial. 


permit  Anna  Gordon  to  receive  and  take  the  residue  (if  any),  &<?, 
for  her  own  use  and  benefit.  And  for  the  better  conveying  and 
assuring  the  premises  thereby  granted  to  Ed.  Bradford  for  the 
suid  term,  &c.,  IVilliam  Gordon,  for  himself  and  his  wife,  cove- 
nanted with  Ed.  Bradford  that  they  (the  grantors)  should,  as 
of  Hilary  term  then  last  past,  or  before  the  end  of  Easter  tenn 
then  next  eiisuing  the  date  of  the  indenture,  at  their  costs  levy 
a  fine  sur  concesserunt,  with  proclamations,  of  all  the  said 
lands,  &c.  in  the  indenture  described,  and  thereby  intended  to 
be  granted  and 'demised,  &c.  as  E.  Bradford's,  counsel  should 
advise.  Then  followed  a  covenant  that  the  fine  should  enure 
to  the  use  of  Ed.  Bradford  for  the  term  of  99  years  before 
granted  and  determinable  as  aforesaid :  but  upon  the  trusts,  and 
to  and  for  the  ends,  intents  and  purposes  before  declared  con- 
cerniHg  the  said  temi.  And  after  further  reciting  that  W.  Gor- 
don had  executed  a  bond  of  the  same  date  with  the  indenture 
to  J.  Bell  in  the  penal  sum  of  4800/,  conditioned  for  payment 
of  the  said  annuity  of  400Z.  to  J.  Bell,  and  had  also  executed 
a  warrant  of  attorney  for  confessing  judgment  thereon,  and 
which  judgment  was  intended  to  be  recorded  in  K.  B.  as  ot* 
Hilary  term  then  last,  &c. ;  it  was  by  the  indenture  declared 
that  the  said  bond  and  judgment  were  for  securing  the  same 
annuity,  and  were  as  a  collateral  security  only.  The  indenture 
also  contained  other  covenants  and  clauses  of  the  same  import 
as  mentioned  in  the  memorial  hereinafter  set  forth,  and  was 
■witnessed  as  stated  in  such  memorial. 

In  Easter  term  40  G.  3.  a  fine  sur  concesserunt,  &c.  was 
levied  in  C.  B.  of  the  lands  demised  by  the  indenture  and  in 
pursuance  thereof,  in  which  Edward  Bradford  was  plaintiff,  and 
IV.  Gordon  and  his  wife  deforciants.  Also  a  bond  and  war- 
rant of  attorney  to  confess  judgment  thereon  in  B.  R.,  dated 
17th  April  1800,  were  executed  by  Wm.  Gordon  to  John  Bell ; 
the  bond  in  the  penal  sum  of  4800/.,  conditioned  for  payment 
of  the  annuity ;  which  warrant  of  attorney  was  witnessed  as  is 
set  forth  in  the  memorial  hereinafter  stated. 

The  following  memorial  {a)  of  the  several  instruments  and 
assurances  before  mentioned  was  inrolled  in  Chancery  on  the 
2d  of  May  1800.  Memorial  of  the  grant  of  an  annuity  to  be 
registered  pursuant  to  the  stat.  17  Geo.  3.  c.  26.  of  an  indenture 


{a)  The  parts  not  material  to  the  argumeDt  aie  abbi^yiated. 


of 
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of  three  parts  made  on  the  17th  of  April  1800,  between  W. 
Gordon  and  Anna  his  wife  of  the  first  part,  J.  Bell  of  the  se- 
cond part,  and  Edward  Bradford,  clerk,  a  trustee  nominated 
and  appointed  on  the  behalf  of  J.  Bell,  of  the  third  part; 
whereby  it  was  witnessed,  that  in  consideration  of  2400/.  by 
J.  Bell  to  W.  Gordon  and  Anna  his  wife  in  hand  paid  at  or  im- 
mediately before  the  sealing  and  delivery  thereof,  W.  Gordon  for 
himself  and  his  wife,  and  also  Anna  Gordon  for  herself  granted, 
'&c.  to  J.  Bell  during  the  life  of  Anfia  Gordon  an  annuity  of 
400/.,  payable  quarterly  at  the  times,  place,  manner,  and  form 
therein  mentioned ;  "  mih  the  usual  po'wers  of  distress  and  entry 
into,  over,  and  upon  certain  hereditaments  in  the  said  county 
-of  Dorset  therein  particularly  described,  for  the  better  securing 
the  due  and  punctual  jpayment  of  the  same  annuity :"  and  by 
which  said  indenture  it  was  further  witnessed,  that  W.  Gordon 
and  his  wife,  by  the  direction  of  J.  Bell,  granted  and  demised 
to  E.  Bradford  the  said  hereditaments  therein  described,  &c.  to 
]iold  to  jK.  Bradford  for  a  term  of  99  years,  in  case  Anna  Gor- 
don should  so  long  live,  without  impeachment  of  waste,  at  a 
pepper-corn  rent,  payable  as  therein  mentioned ;  "  in  trust  to 
permit  Anna  Gordon  to  receive  and  take  the  rents,  issues  and 
profits  of  the  said  estate  and  premises  until  default  should  he 
made  in  payment  of  the  annuity,  &c.  at  the  days  and  times 
therein  before  appointed  for  the  payment  thereof:  and  in  case 
of  any  stich  defaidt,  then  in  trust  for  securing  the  due  payment 
of  the  said  annuity,  and  of  all  costs,  Sec.  and  expenses  to  be 
incurred  by  the  non-payment  thereof  by  and  out  of  the  rents, 
issues  and  profits  of  the  premises  comprised  in  the  said  tei'm, 
or  by  demise,  mortgage,  or  selling  the  same,  or  by  such  other 
ways  or  means  as  are  therein  mentioned :  and  also  to  permit 
Anna  Gordon,  from  and  after  such  payments  as  are  therein 
mentioned,  to  receive  and  take  the  residue  of  the  monies  (if 
any)  to  arise  and  be  received  by  all  or  any  of  the  ways  and 
means  therein  mentioned."  And  W.  Gordon  and  his  wife  thereby 
covenanted  with  E.  Bradford,  that  they,  Gordon  and  wife, 
would  at  their  proper  costs,  &c.  levy  as  of  Hilary  term  then  and 
now  last  past,  or  before  the  end  of  Easter  term  then  and  now 
next  ensuing,  unto  E.  Bradford  a  fine  sur  concesserunt,  &c., 
with  proclamations,  &c.  of  the  lands,  &c.  therein  and  herein- 
before mentioned  :  which  fine  it  was  thereby  declared  should 
enure  to  the  use  of  E.  Bradford  for  the  said  term  of  99  years 

determinable 


1811. 

Bradford 

against 
BURLAND. 


[  451  ] 


«ISI 


CASES  IN  MICHAELMAS  TERM 


1811. 


Bradford 

against 
BURLAND. 

[  *452  ] 


[  453  ] 


determinable  as  aforesaid,  upon  the  trusts  and  for  the  intents 
and    purposes    therein  and  hereinbefore  mentioned ;    and  in 
which  said  indenture  are  contained  the  usual  covenants  from 
the  said  *  W.  Gordon  for  himself,  his  heirs,  executors,  &c.  and 
for  the  said  Anna  his  wife,  for  the  payment  of  the  said  annuity, 
for  title,  quiet    enjoyment,    freedom  from  incumbrances,  and 
fiirther  assurances ;  and  that  the  estate  and  premises  therein 
mentioned  should  continue  liable  to  the  powers  of  distress  and 
entry  thereby  granted;  and  that  they  had  power  to  grant  the  said 
annuity,  and  to  demise  and  charge  the  said  estate  and  premises. 
[The  memorial  set  forth  other  covenants  not  material  for  this 
purpose.]     And  also  of  indentures  of  a  fine  sur  concesserunt, 
&c.  levied  as  of  Hilary  term  nonx)  last  past,  pursuant  to  the  co- 
venant in  the  said  indenture^  wherein  E^w.  Bradford  was  plain- 
tiff, and  W.  Gordon  and  his  wife  were  deforciants.     And  also 
of  a  bond  of  W.  Gordon,  of  the  same  date  with  the  above- 
mentioned  indenture,  whereby  he  became  bound  to  J.  Bell  in 
4800/.  with  a  condition,  &c.  (as  before  stated.)     And  also  of  a 
deed-poll  or  warrant  of  attorney  of  the  said  W.  Gordon,  of  the 
same  date,  whereby  he  authorized  certain  attomies  of  K.  B.  to 
confess  judgment  in  the  said  court  against  him  in  an  action  of 
debt  on  the  abovementioned  bond ;  and  which  abovementioned 
indenture  was  executed  by  the  said  W.  Gordon  and  Anna  his 
wife  in  the  presence  of  T.  O.  and  J,  K.  &c. ;  and  which  bond 
and  warrant  of  attorney  were  respectively  executed  by  the  said 
W.  Gordon  in  the  presence  of  the   said  T.  O.  and  J.  K.,  who 
were  the  subscribing  witnesses  to  each  and  every  of  the  said 
deeds ;  and  which  2400/.,  being  the  consideration  money  for 
the  purchase  of  the  annuity  was  duly  paid  by  J.  Bell  to  W, 
Gordon  and  his  wife  in  the  presence  of,  &c.     The  names  of  all 
the  witnesses  to  the  deeds,  and  the  consideration  of  granting 
the  annuity,  and  the  mode  of  the  payment  thereof,  were  truly 
set  forth  in  the  memorial ;  and  the  question  was,  whether  it  was 
a  valid  memorial  of  the  grant  of  the  annuity,  within  the  act  of 
the  \1  Geo.  3.  r.  26. 

This  case  was  argued  in  last  Hilary  term  upon  the  following 
objections,  which  had  been  taken  to  the  memorial.  1st,  That 
it  does  not  state  that  the  estate,  on  which  the  annuity  is  charged, 
was  the  estate  of  Anna  Gordon  (now  Burland),  or  that  she  was 
interested  in  it,  or  what  was  the  nature  of  her  interest  in  the 
same.     2dly,  That  it  only  states  that  the  annuity  was  secured 

by 
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such  powers  were,  or  the  particulars,  terms,  or  extent  of  them.         

3dly,  That  it  does  not  state  for  whom  Edward  Bradford  was  a  ^^^^J^T 
trustee.  4thly,  Xhat  it  does  not  specify  the  estate  or  premises  Bukland. 
of  which  the  fine  was  levied,  or  to  whom  the  same  belonged. 
5thly,  That  it  does  not  express  the  trusts  of  the  judgment  to 
be  confessed  on  the  bond  mentioned  in  the  warrant  of  attorney, 
or  the  purposes  for  which  the  same  was  to  be  confessed.  6thly, 
That  it  does  not  state  the  fine  truly ;  the  fine  being  in  fact  of 
Easter,  and  the  memorial  stating  it  to  be  of  Hilary  term  1800. 
Abbott,  for  the  plaintiff,  was  first  desired  by  the  court  to 
apply  his  attention  to  the  6th  objection,  in  respect  to  the  fine  eM  Objection. 
not  being  truly  stated  in  the  memorial.  As  to  which  he  ob- 
served, that  the  deed  granting  the  annuity  contains  a  covenant, 
that  a  fine  shall  be  levied  either  of  the  preceding  Hilary  or  qf 
the  ensuing  Easter  term;  and  the  memorial  tnUy  sets  forth  that 
covenant :  but  though  the  fine  be  mis-stated  to  be  of  Hilary, 
when  in  fact  it  was  a  fine  of  Easter  term  1800,  yet  that  error  r  4,54.  i 
will  not  hurt ;  first,  because  it  was  not  necessary  to  memorialize 
the  fine  at  all,  and  therefore  it  may  be  rejected  as  surplusage  : 
and  next,  if  it  were  necessary  to  memorialize  an  existing  fine, 
the  grantor  has  not  shewn  that  this  fine  did  exist  at  the  time  of 
the  memorial  inrolled.  A  fine  for  assuring  an  annuity  need  not 
be  inrolled ;  for  though  the  first  section  of  the  annuity  act  (a), 
requiring  the  inrolment  of  every  assurance  for  securing  an  an- 
nuity, would,  if  taken  in  its  most  general  sense,  extend  to  a 
fine ;  yet  other  provisions  shew  that  a  fine  could  not  have  been 
intended  to  be  included ;  for  the  same  section  requires  "  the 
deed,  bond,  instruments,  or  other  assurance,"  to  be  inrolled 
within  20  days  of  its  execution,  and  the  memorial  to  state  the 
date,  witnesses,  &c. ;  none  of  which  can  apply  to  a  fine,  which 
is  a  suit  in  court,  and  not  an  instrument  executed  by  the  parties, 
and  attested  by  witnesses.  The  word  assurance,  therefore,  in 
the  act,  must  be  confined  to  assurance  by  some  instrument  ex- 
ecuted by  parties;  and  so  it  was  considered  by  the  court  in 
Sherson  v.  Oxlade  {b),  where  a,  judgment  entered  up  upon  a  bond 
and  warrant  of  attorney  before  the  inrolment  of  the  memorial 
was  held  not  necessary  to  be  inserted  in  it.     Besides,  the  me- 

(«)   17  Geo.  3.  c.  26. 

{b)  4  Term  Rep,  824.     See  also  00  this  subject  Davidson  v.  Foley.    3  Bro. 
Ch.  Cas.  198. 
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morial  was  inrolled  on  the  1st  of  Jlfaj/,  and  Easter  term  did  not 
begin  till  the  30th  of  April  in  that  year ;  thougli  it  does  not 
appear  in  what  part  of  the  term  the  fine  was  levied  :  it  certainly 
was  not  actually  levied  when  the  deed  was -executed,  on  the 
17th  o^  April  1800;  for  the  covenant  is,  that  it  shall  be  levied; 
which  shews  that  a  fine  of  the  preceding  Hilary  term  could  be 
no  part  of  the  assurance  in  the  contemplation  of  the  parties. 
And  the  purchaser  paid  his  money  upon  the  execution  of  the 
deed,  before  the  fine  was  levied ;  which,  therefore,  was  no  part 
of  the  assurance  on  which  the  money  was  paid ;  but  it  rested 
altogether  in  covenant.  As  soon  as  the  deed,  bond,  and  war- 
rant of  attorney  were  executed,  and  the  purchase-money  paid, 
the  20  days  within  which  the  instruments  must  be  memorialized 
began  to  run,  and  the  annuitant  might  then  have  immediately 
inrolled  the  memorial  before  the  existence  of  the  fine ;  and 
nothing  need  be  memorialized  which  has  no  existence  at  the 
time.  There  is  no  distinction  in  principle  between  the  case  of 
a  fine  and  a  judgment  on  a  warrant  of  attorney :  the  advantage 
of  notoriety  is  as  much  attained  in  both  cases  as  if  they  were 
memorialized ;  with  this  difference,  in  furtherance  of  the  ar- 
gument in  the  case  of  a  fine,  that  the  levying  of  it  is  the  future 
act  of  the  grantor ;  the  security  for  enforcing  it  in  this  instance 
of  a  married  woman  resting  merely  on  the  covenant  of  the  hus- 
band ;  whereas  the  entering  up  judgment  upon  a  warrant  of  at- 
torney is  the  act  of  the  grantee,  which  he  may  do  at  his  plea- 
sure, and  it  is  his  own  default  if  it  be  not  done  in  time  to  insert 
it  in  the  memorial.  [Ld.  Ellenboroiigh,  C.  J.  The  argument 
may  be  material  to  shew  that  the  fine  in  this  case  need  not  have 
been  memorialized,  but  when  the  party  has  taken  upon  himself 
to  inrol  it  as  an  existing  fine,  can  he  inrol  it  of  a  wrong  term 
when  no  such  fine  existed  ?]  The  party  making  the  inrolment  has 
blundered,  not  only  by  putting  irrelevant  matter  into  his  me- 
morial, but  by  stating  that  irrelevant  matter  erroneously :  but 
still  if  he  have  truly  inrolled  all  the  instruments  which  he  was 
bound  to  memorialize,  the  inserting  of  other  matter,  which  it 
appears  that  he  was  not  bound  to  inrol,  will  not  hurt.  [Baylei/,  J. 
The  argument  does  not  go  to  the  point  whether  a  fine,  stated 
to  be  levied  before  the  annuity  is  inrolled,  must  not  be  truly 
stated  in  the  memorial :  here  the  party  has  memorialized  a  fine 
as  existing  before  the  grant  of  the  annuity,  when  in  fact  there 
is  no  such  fine.]     Whether  the  fine  was  in  existence  before  or 

not, 
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the  view  of  the  annuity  act :  but  it  is  also  material  here  that         

it  was  not  in  existence  at  the  time  of  the  deed  executed,  and        ^„^^°"° 

'  agntnst 

that  the  covenant  to  levy  it  was  future  :  at  most,  therefore,  it  is      Borland. 
only  a  mistake  in  stating  an  immaterial  fact.      [Le  Blanc,  J.    If 
it  did  exist  at  the   time  of  inroUing  the  memorial,  it  was  cer- 
tainly a  material  security,  and  the  memorial  states  it  as  exist- 
ing.]    The  argument  would  then  stand  on  the  ground  of  Sher- 
son  v.   Oxlade  (a),    where   the   court   only  intimated  a  doubt 
whether,    if  the  judgment  actually  entered  up  had  been  the 
only  security,  it  would  not  perhaps  have  come  within  the  pro- 
visions of  the  act.     He  then  reverted  to  the  first  objection,  that  jj^  Objection. 
the  memorial  did  not  state  that  the  estate  charged  was  the  estate 
of  Anna  Gordon,  or  that  she  had  any  and  what  interest  in  it :  to 
which  he   answered  that  the  annuity  act  does  not  require  it ; 
and  so  it  was  decided  by  this  court  in  G'CallagJian  v.  I}igilbT/[b). 
The  same  answer,  he  said,  applied  to  the  second  objection,  that  2d  Objection. 
it  only  states  that  the  annuity  was  secured  by  the  usual  powers 
of  distress  and  entry,  without  shewing  what  they  were.     This 
objection  was  brought  forward  on  the  authority  of  Desenfans  v. 
CBri/eti  (c) ,-  but  that  is  distinguishable  from  the  present ;  for 
there  the  clauses  of  the  deed  omitted  in  the  memorial  contained 
the  trusts  of  the  term,  some  of  which  were  for  the  benefit  of  the      r  4.57  i 
grantor,  that  the  trustee  should   permit  him  to  take   the   rents 
and  profits  to  his  own  use  till  default  made  in  payment  of  the 
annuity;   and  in  case   only  of  the  annuity  being  in  arrear  for 
60  days  after  demand,  could  the  trustee  enter  and  raise  suffi- 
cient to  satisfy  the  arrears   and   costs,  paying  to  or  permitting 
the  grantor  to  take  the  overplus.     And   the  same  objection, 
when  arising  merely  upon  a  cove?iant,  and  not  upon  a  trjist,  was 
over-ruled  in  O'Callaghan  v.  IngUby.    As  to  the  third  objection,   3^  Objection. 
that  it  does  not  fully  state  for  whom  Edward  BracJford  was  a 
trustee ;  the  memorial,  after  stating  at  the  beginning  that  he 
was   "  a  trustee  nominated  and  appointed  on  the  behalf  of  J. 
Bell,"  goes  further  and   shews  that  he  is  a  trustee  for  other 
purposes,  namely,  to  permit  Anna  Gordon  to  receive  the  rents 
xmtil  default  in  payment  of  the  annuity,  and  after  such  default, 
and  satisfaction  taken  for  the   arrears,   &c.  to  pay  over  the  re- 
sidue to  her.     This  is  a  substantial   compliance  with  the  act ; 

(«)  4  Term  Rep.  6u'4.  {b)  9  East,  1;55.  (0  Ibid.  559. 

the 


/M7 


A',l 


GASES  IN  MICHAELMAS  TERM 


Bradford 

against 
BtJRLAND. 


1811.  the  only  variation  between  the  deed  and  the  memorial  being, 
that  by  the  deed  the  trustee  has  no  power  to  enter  till  default 
for  20  rfflj/s,  which  is  not  noticed  in  the  memorial.  [Bayley,  J. 
By  the  deed  E.  Bradford  is  a  trustee  for  Anna  Gordon  till  de- 
fault made,  and  for  20  days  afterwards  ;  which  trust  is  wholly 
omitted  in  the  memorial.]  He  must  be  considered  as  a  trustee 
for  Bell  upon  the  default  made,  though  he  may  not  enter  upon 
the  grantors  till  after  the  20  days :  and  therefore  as  the  memo- 
rial states  the  trust  for  A.  G.  till  default  made,  the  whole  ap- 

Ath  Objection,  pears  to  be  sufficiently  stated.  The  fourth  objection  is  already 
answered ;  for  if  it  were  not  necessary  to  state  the  fine  at  all,  it 
cannot  be  necessary  to  specify  the  estate  of  which  it  was  levied, 

5th  Objection,   or  to  whom  it  belonged.     The  5th  objection  is  answered  by 
reading  the  memorial. 
[  458  ]  Dampier,  contra,  contended  first  upon  general  grounds  against 

the  construction  attempted  to  be  put  upon  the  annuity  act,  that 
a  literal  compliance  with  the  requisites  of  the  first  section  would 
suffice,  omitting  to  state  the  whole  substance  of  the  transaction, 
which  it  was  the  principal  object  of  the  act  to  develope.  The 
act  meant  to  give  the  grantor  full  information,  by  the  memorial, 
of  all  his  rights  and  obligations  arising  out  of  the  securities, 
without  the  necessity  of  applying  to  the  grantee  for  an  inspec- 
tion of  them.  It  is  necessary  to  state,  therefore,  the  property 
'  charged,   to  what  extent,  in  respect  of  what  interest,  and  the 

true  consideration  for  making  the  charge.  In  the  DuJce  of 
Bolton  V.  Williams  (a).  Lord  Lov^hhorough,  C.  said  that  the 
whole  res  gesta  is  to  be  set  forth ;  and  this  was  confirmed  by 
Lord  Kenyon  in  Cummins  v.  Isaac  (h).  ■  To  apply  this  to  the  ob- 

ath  Objection,  jections  taken  to  this  memorial.  The  sixth  is  that  the  fine  is 
not  truly  stated.  The  annuity  is  charged  upon  an  equitable 
estate  of  a  feme  covert,  which  was  to  be  bound  by  a  fine,  the 
only  assurance  which  could  bind  it,  and  therefore  the  principal 
security.  The  term  granted  to  E.  Bradford  by  the  deed  out  of 
the  wife's  estate  was  determinable  by  the  coverture,  and  nothing 
bound  her,  after  her  husband's  death,  but  the  fine ;  yet  this, 
the  material  and  principal  security,  is  mis-stated  to  be  of  Hi- 
lary, when  in  fact  it  was  a  fine  of  Easter  term.  It  is  true  that 
the  covenant  in  the  deed  memorialized  is  future,  and  was  ex- 
ecuted after  Hilary  term,  but  that  does  not  render  the  allega- 


(a)  4  Bro.  Chan.  Rep.  297 — 309. 
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(^)  8  Term  Rep.  184. 
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tlon  in  the  memorial  less  false ;  and  the  person  seeking  infor- 
mation from  it  is  still  left  uncertain  whether  it  was  *levied  at  all, 
or  when  it  was  levied.  It  cannot  be  the  true  construction  of 
the  word  assurance  in  the  annuity  act,  that  it  only  includes  such 
instruments  executed  by  the  parties  as  have  the  requisites 
mentioned  of  dates,  witnesses,  &c.  It  is  not  of  the  essence 
even  of  a  deed  or  bond  to  have  witnesses ;  and  if  the  securities 
consisted  of  bills  of  exchange  or  promissory  notes,  which  have 
no  witnesses  attesting  their  execution,  such  securities  would  be 
excluded  from  the  operation  of  the  act.  But  if  the  security 
must  be  such  as  may  have  witnesses,  in  a  case  which  falls  so 
clearly  within  the  view  of  the  act,  it  may  be  said  that  the  wit- 
nesses to  a  fine  are  the  chief  justice  and  his  companions.  If 
the  argument,  or  the  defendant's  right  to  urge  it,  were  at  all 
varied  by  the  non-existence  of  the  fine  at  the  time  of  the  in- 
rolment,  the  fine  being  of  Easter  term  generally  must  refer  to 
the  first  day  of  the  term,  which  was  prior  to  the  inrolment. 
The  case  of  Sherson  v.  Oxlade  does  not  press  on  this,  because 
the  judgment  there  entered  up  under  the  warrant  of  attorney 
only  confirmed  the  security  of  the  bond,  which  was  in  itself  a 
perfect  security  on  the  estate ;  the  judgment  only  altered  the 
name  and  degree  of  the  debt.  The  first  and  fourth  objections 
fall  partly  under  the  same  considerations,  as  they  form  material 
parts  of  the  res  gestae.  A  person  looking  at  this  memorial  for 
information  would  find  that  the  husband  and  wife  had  conveyed 
real  property  to  secure  the  annuity ;  but  whether  it  was  the 
husband's  or  the  wife's  property  would  not  appear ;  (for  her 
joining  in  the  fine  might  be  to  bar  dower  ;)  nor  could  he  collect 
what  estate  or  interest  they  had  in  it,  or  where  it  was  situated. 
The  first  section  of  the  annuity  act  begins  by  requiring,  in  ex- 
press terms,  a  memorial  of  every  deed,  &c.  or  other  assurance; 
that  alone  requires  the  substantial  part  of  every  such  assurance 
to  be  stated,  which  would  necessarily  disclose  the  nature  and 
interest  of  the  parties  in  any  estate  conveyed,  and  its  locality. 
Then  the  clause  proceeding  to  require  further,  that  every  such 
memorial  shall  contain  the  date,  names  of  all  the  parties,  and 
for  whom  any  of  them  are  trustees,  and  of  all  the  witnesses,  &c. 
does  not  thereby  exclude  the  necessity  of  stating  other  matters 
equally  or  more  important.  [Lord  Ellenborougk,  C.  J.  **  Suck 
jnemorial'*  may  be  considered  with  reference  to  the  various 
assurances  before  mentioned,  reddendo  singula  singulis:  and 
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sd  Objection. 


the  question  is,  whether  the  legislature  were  not  satisfied  with 
the  jejune  dry  description  of  the  securities  mentioned  in  the  sta- 
tute, or  whether  they  required  a  substantial  communication  of 
their  contents.]  The  courts  still  hold  that  if  the  deed  granting 
the  annuity  contain  a  clause  of  redemption,  that  must  be  stated 
in  tlie  memorial ;  and  yet  that  is  not  required  by  the  letter  of 
the  act :  but  it  rests  on  the  general  words  and  the  sense  of  the 
thing ;  considei'ing  that  a  redeemable  and  an  irredeemable  grant 
are  different  things,  and  that  a  memorial  of  the  one  is  not  a 
true  description  of  the  other.  In  O'Callaghan  v.  higilby  it  cer- 
tainly appeared  by  the  memorial  that  the  property  charged 
belonged  to  the  grantor.  The  second  objection  is  that  the  me- 
morial states  the  annuity  to  be  secured  by  the  usual  powers  of 
distress  and  entry :  but,  upon  inquiry,  it  does  not  appear  that 
there  is  any  usual  form  of  such  powers,  but  they  vary  according 
to  the  practice  of  different  conveyancers  :  those  stated  in  OCal- 
laghan  v.  Ingilby  are  different  from  those  in  Desenfans  v.  G'Biyen, 
In  the  latter  case  the  trustee  might  enter,  &c.  in  case  the  an- 
nuity was  in  arrear  for  60  days ;  but  if  that  were  u^ual,  as  it 
is  there  called,  it  cannot  be  usual  for  the  trustee  to  distrain  if 
the  annuity  should  be  in  arrear  for  20  days  only,  or  enter  and 
take  the  rents  and  profits  if  it  were  in  arrear  for  30  days,  which 
is  so  much  harder  upon  the  grantor.  In  ordinary  leases,  some-* 
times  14,  sometimes  20,  sometimes  a  month  or  30  days  are 
given  for  the  re-entry  of  the  lessor  in  case  the  rent  should  be 
for  so  long  in  arrear.  Connected  with  this  is  tlie  third  objec- 
tion, that  it  is  not  truly  stated  for  whom  Edward  Bradford  was 
a  trustee ;  for  until  default  made  in  the  payment  of  the  annuity, 
and  for  20  days  afterwards^  he  was  trustee  for  A,  Gordon;  for 
until  that  time  was  elapsed,  it  was  not  lawful  for  the  trustee  to 
enter  and  distrain  for  the  arrears  on  behalf  of  Bell:  whereas 
in  the  memorial  E.  Bradford  is  only  described  as  trustee  to  per- 
mit A.  Gordon  to  take  the  rents  till  default  made  at  the  days  and 
times  appointed  for  the  payment  of  the  annuity,  and  in  case  of 
any  such  default,  then  in  trust  for  securing  the  payment  of  the 
annuity:  which  is  a  different  trust  from  that  created  by  the 
deed,  and  not  so  beneficial  to  the  grantor.  There  is  a  gap 
therefore  in  the  statement  of  the  trusts  in  the  memorial  during 
those  20  days.  The  case  of  Deserfans  v.  O'Brien  (a),  which 
bears  strongly  upon  this  and  the  second  objection,  has  not 
".'.   .nkuizK  (xi)  3  Easff  559.  '      .   .•-• 

been 
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been  materially  distinguished  from  the  present  case;  and  this         1811. 

objection  is  founded  upon  the  express  words  of  the  act.     [The        

Court  appeared  at  the  time  to  be  most  strongly  impressed  with     -Bradford 
this  objection,  and  the  relevancy  of  the  case  last  mentioned  to     Burland. 
it.]     The  fifth  objection  was  but  slightly  noticed.     It  was  said  5th  Objection. 
that  it  ought  not  to  be  left  to  inference  to  collect  that  the  trust      [  462  ] 
of  the  judgment  was  to  secure  the  same  annuity  mentioned  in 
the  condition  of  the  bond ;  but  that  it  ought  to  have  been  so 
expressed.     But  Lord  EUenborough^   C.  J.  asked,  what  other 
trust  of  the  judgment  there  could  be  than  was  disclosed  in 
respect  to  the  bond  and  deed :  the  judgment  merely  converted 
the  bond  debt  into  a  judgment  debt :  and  this  objection  was  no 
further  urged. 

Abbott,  in  reply,  insisted  upon  the  construction  of  the  an- 
nuity act  which  he  had  before  contended  for,  that  nothing  more 
was  necessary  to  be  stated  in  the  memorial  than  the  circum- 
stances specifically  required  by  the  first  clause,  in  opposition  to 
the  defendant's  counsel,  who  had  argued  that  those  specific 
requisitions  were  only  to  be  taken  cumulative ;  which  he  said 
was  contrary  to  all  the  cases.     {Bayley,  J.     If  the  grantor  of 
an  annuity  give  a  bond  to  secure  it,  binding  himself  and  his 
heirs :  that  must  be  so  stated  (a).     Le  BlanCf  J.     It  has  also 
been  held  not  sufficient  to  state  that  the  obligors  were  severally 
bound,  if  they  were  hoxmdi  jointly  as  well  as  severally  {b).']    The 
heir  is  not  bound  unless  named ;  and  if  named,  he  is  thereby 
virtually  made  a  party,  and  therefore  would  come  within  one 
of  the  descriptions  expressly  required  by  the  statute ;  and  this 
may  be  deemed  to  extend  to  the  description  of  the  party  bound, 
whether  jointly  or  severally.     So  the  reason  why  a  clause  of 
redemption  must  be  stated  is  because  it  is  part  of  the  considera- 
tion of  the  grant  of  the  annuity,  and  without  it,  the  duration 
of  the  annuity  during  the  life  of  the  person  for  whose  life  it  is      [  46S  ] 
granted  cannot  be  truly  stated :  for  stating  an  annuity  to  be 
payable  for  the  life  of  A.  generally  would  not  be  a  true  descrip- 
tion of  the  fact,  if  it  were  to  enure  only  until  it  was  redeemed 
during  his  life.     [Lord  Ellenborough,  C.  J.     The  duration  of 
the  annuity  would  not  be  truly  stated  in  that  case.]    The  mean- 
ing of  the  act  was  that  a  memorial  of  every  deed,  &c.  should 

(fl)  Vide  Denne  v.  Dupuis,   ll  East,  134.  and  Horivood  v.  Under/iiH,  10 
East,  123. 
(4)  Vide  fVillei^  v.  Cawthorne,  1  East,  398.  and  Horwood  v.  UnderhiH. 

be 
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be  inrolled,  containing  such  and  such  particulars  specified; 
and  the  dicta  thrown  out  in  some  cases,  that  the  res  gestae  must 
appear,  apply  only  to  cases  touching  the  mode  in  which,  and 
the  persons  through  whom,  the  consideration  money  was  paid. 
Then  as  to  the  fine  ;  it  may  be  true  that,  when  levied,  it  would 
be  the  best  assurance  of  the  annuity;  but  it  is  clear  that  the 
grantee  relied  upon  the  deed,  bond,  and  judgment,  and  on  the 
covenant  to  levy  the  fine,  as  the  fine  was  not  levied  w^hen  he  paid 
his  money.  And  it  does  not  follow  that  the  court  must  presume 
that  the  fine  was  levied  as  of  the  first  day  of  Easter  term ;  for 
the  party  raising  the  objection,  if  he  meant  to  rely  upon  it  as 
an  existing  fine  at  the  time  of  the  memorial  inroUed,  ought  to 
have  shewn  the  fact  with  certainty.  But  the  Sd  section  of  the 
act  is  most  decisive  that  a  fine  is  not  an  assurance  within  the 
meaning  of  it ;  for  it  requires  "  that  in  every  deed,  instrument, 
or  other  assurance  whereby  any  annuity  shall  be  granted,  the 
consideration  really  and  bona  fide,  (which  shall  be  in  money 
only,)  and  also  the  names  of  the  persons  by  whom  and  on  whose 
behalf  the  said  consideration  shall  be  advanced,  shall  be  set 
forth,*'  &c.  which  cannot  apply  to  a  fine  or  to  a  judgment : 
which  is  an  answer  also  to  the  fifth  objection.  As  to  the  first 
and  fourth  objections ;  it  does  appear  that  this  was  the  estate  of 
the  wife,  for  she  joined  in  the  demise  to  E.  Bradford;  and  the 
wife  is  never  made  a  conveying  party,  unless  it  is  her  estate 
which  is  conveyed.  As  to  the  second  objection,  he  rested  upon 
his  former  answer,  that  the  act  does  not  require  the  clause  of 
distress  and  entry  to  be  stated  at  all.  Then  as  to  the  third  and 
principal  objection,  he  said  that  the  memorial  stated  jE.  Brad- 
ford to  be  a  trustee  for  A.  Gordon  till  default  made  in  payment 
trf  the  annuity :  and  as  to  the  20  days  intervening  before  the 
trustee  could  enter  and  distrain  for  the  arrears ;  he  still  con- 
tended, that  immediately  upon  such  default,  the  trust  of  the 
term  enured  to  the  benefit  of  J.  Bell,  the  grantee,  though  the 
trustee  was  restrained  from  entering  for  the  purpose  of  making 
the  distress  till  the  end  of  that  period. 

Lord  Ellenbo ROUGH,  C.  J.  said^  that  if  the  court  arter- 
tained  a  doubt  in  the  result  upon  the  validity  of  one  or  other 
of  the  objections  taken,  they  would  have  the  case  argued 
again.  But  aftfirAyards  the  following  certificate  was  sent  to  his 
honor. 

TItte  case  has  been  ar-g%Kd  before  us  by  counsel :  we  have 
5  considered 
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considered  it,  and  are  of  opinion  that  the  memorial  above  set  1811. 

forth  is  not  a  good  and  valid  memorial  of  the  grant  of  the  said  ~ 

°  BRADFoan 

annuity.  ^gahut 

ISlLEN  BOROUGH.  BURLAND. 

N.  Grose. 
S.  Le  Blanc. 
J.  Bayley. 


[  465  ] 
Martin  and  Another  a(j:ainst  Crokatt*  Wednesday, 

Nov.  6th. 

^Tp^IilS  was  an  action  by  the  assured  to  recover  a  total  loss      [  ^^66  ] 

upon  a  policy  of  insurance  on  the  ship  St,  Nicholai  and  A  ship  being 

goods,  bound  from  Carhcrona  in  Swede7i  to  Deptford  or  London,  ?o"g^<i  ^o  P"* 
.  ,  ,        7  •       7      7  j  T     into  a  place  of 

'warranted  free  of  particular  average,  unless  the  ship  should  be  safety  in  the 

stranded.     The  ship  in  the  course  of  her  voyage  was   run  foul  course  of  her 

of  by. another  vessel  iix  a  gale  of  wind,  and  from  that  and  other  consequence 

sea  perils  received  so  much  damage  as  to  be  obliged  to  put  of  damage  in- 

into    Warberg   Roads,    a  small  fishing  place  on  the   coast  of  sea-peril-  if 

Stoeden,  where  she  was  surveyed,  and  reported  to  be  incapable  the  owner  do 

of  proceeding  on  her  voyage  without  a  thorough  and  very  ex-  butme^relvan- 

pensive  repair.     The  assured,  xmthout  giving  notice  of  abandon-  ply  to  the  un- 

ment,  on  receiving  the  intelligence,  laid  it  before  the  under-  ^f  ^"ters  for 

o  .  directions 

writers,  and  required  their  directions  how  to  proceed;  but  they  how  to  pro- 
refused  to  interfere,  and  denied  the   right  of  the   assured  to  ^'^^.^  upon  an 
-  estimate  or  the 

abandon,  though  without  assigning  any  reason  for  it.     Upon  expenses  of 

which  the  assured  directed  a  sale  of  the  ship  and  cargo  (wnich  repair,  who 

latter  was  undamaged)  for  the  benefit  of  all  concerned ;  but  fering,  he  can- 

the  proceeds  of  the  sale,   after  deducting  the  expenses  of  it,  not  afterwards 

and  of  the  salvage,  left  a  balance  against  the  assured  of  above  ^  total  loss  on 

20/.     Whereupon  it  was  contended  on  behalf  of  the  assured,  account  of  the 

at  the  trial  at  Guildhall,  that  inasmuch  as  the  original  damage,  ^?^P^"^^5  ^^ 

which  in  the  event  had  turned  out  to  be  a  total  loss  in  the  value  being  found 

of  the  ship  and  cargo,  was  occasioned  by  a  peril  insured  against,  J"  j     result 

and  that  the  voyage  was  thereby  lost,  they  had  a  right  to  treat  ceeded  the 

it  as  a  total  loss,   with  benefit  of  salvage  to  the  underwriters.  ^^!"^  °  v*^k 

But  Lord  Ellenborough,  C.  J.  being  of  opinion  that,   for  want  was  uJtimate- 

of  an  •abandonment,  the  assured  were  not  entitled  to  treat  this  h  sold  ^"  ^^^ 

as  a  total  loss,  where  the  ship  continued  to  subsist  in  specie  in  ^hich  she  had 

the  place  whither  she  was  carried,  directed  a  nonsuit.  been  driven  by 

distress  ; 
though  the 
sale  was  directed  by  the  assured  to  be  made  on  account  of  all  concerned. 
Vol.  XIV.  Z  The 
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The  Attorney-General  now  moved  for  a  new  trial,  and  said 
that  there  was  no  clear  and  precise  line  of  distinction  laid  down 
for  ascertaining  what  should  be  deemed  a  total  loss  with  benefit 
of  salvage,  and  what  an  average  loss  only,  and  that  it  was  very 
difficult  to  find  any  principle  regulating  the  cases  of  abandon- 
ment. All  the  expenses  of  the  salvage  were  incurred  in  ah 
attempt  (though  it  turned  out  to  be  an  ineffectual  one)  to  pre- 
serve the  ship,  till  it  was  found  that  the  expenses  of  repair  in 
the  place  where  she  was  would  more  than  absorb  the  whole 
value;  and  the  damage  was  occasioned  by  a  peril  insured 
against,  by  which  the  further  prosecution  of  the  voyage  was 
found  to  be  impracticable,  except  at  an  expense  of  repair  whicli 
would  have  exceeded  the  value  of  the  thing  insured.  To  all 
substantial  purposes  therefore  the  owners  have  in  the  event 
incurred  a  total  loss,  at  least  with  respect  to  the  ship,  by  a  peril 
insured  against,  by  which  the  voyage  has  been  lost ;  against 
which  they  are  entitled  to  be  indemnified,  allowing  the  under- 
writers the  benefit  of  the  salvage  received  by  the  sale  of  the 
vessel. 

Lord  Ellenborough,  C.  J.  Where  the  thing  insured  sub- 
sists in  specie,  as  it  did  here,  I  cannot  say  but  that  an  aban- 
donment is  necessary  if  it  be  necessary  in  any  case :  and  if, 
upon  the  happening  of  such  a  peril,  which  suspends  the  voyage, 
and  induces  the  necessity  of  repair,  the  owners  choose  to  make 
it  a  total  loss,  upon  the  loss  of  the  voyage,  or  the  probable 
estimate  of  the  expenses  of  repair  absorbing  the  value  of  the 
thing  insured,  they  ought  to  give  notice  of  abandonment,  to 
enable  the  underwriters  to  elect  whether  or  not  they  will  incur 
such  expenses. 

Grose,  J.  concurred. 

Bayley,  J.  {a).  The  ship  remained  all  the  time  in  the  cha- 
racter of  a  ship,  when  the  owners  proceeded  to  the  sale  of 
her,  without  giving  notice  of  abandonment ;  and  if  this  could 
now  be  converted  into  a  total  loss  on  account  of  the  expenses  of 
the  salvage  having  absorbed  the  value  of  the  ship  when  sold,  the 
question  whether  a  total  or  an  average  loss  would  be  made  to 
depend  upon  the  event  of  the  auction  or  market  at  which  the 
ship  was  sold,  against  which  the  underwriters  do  not  insure. 

Rule  refused. 
(fl)  Le  Blanc,  J.  was  absent  from  indisposition. 


MrHoo'.^ 


Slackford 
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Slackford  and  Another,   Executrix  and  Executor  of  Thursday^'* 

Blackford,  ff^fifiw^^  Austen,  Sheriff  of  Surrey. 
n|^HIS  was  an  action  against  the  sheriff  for  the  escape  of  one  If  upon  the 

Bromleij,    against  whom    the  declaration   stated   that  the  ^-^^of  capias 
plaintiffs  had  recovered  iudgment  in  Michaelmas  tei-m,  50  G.  3.  ad  satisfacien- 

for  280/. ;  which  iudffment  was  affirmed  on  error  in  the  Exche-  ^ "™'  ^"'^" 
^  •>      o  ^  requires  the 

quer  Chamber  in  Trinity,  50  G.  3.,  with  9.51.  further  costs,  &c.;  sheriff  to  take 

nnd  that  on  the   23d  of  November,  51    G.  ?.,  they  sued  out  'f'^l^'^^P  the 

.  ...  .  ^od^i  so  that 

jigainst  Bromley  an  alias   non   omittas  writ  of  capias  ad  satisfa-  he  may  have 

ciendum  upon  the  said  judgments,  directed  to  the   sheriff,  by  it  on  the  re- 
'  J      &  -^  ^  'J   turn-day  or 

which  he  was  commanded  to  take  Bromley  and  him  safely  keep,  the  writ  at 
so  that  he  might  have  his   body,  &c.  at  Westminster,  on  Wed-  f^ejtminster, 
nesday  next,  after  8  days  of  St.  Hilary,  to  satisfy  the  plaintiff's  plaintiffs  oi 
of  their  damages,  costs,  and  charges  aforesaid,  &c. :  That  that  their  damages, 
writ  was  delivered  to  the  defendant,  the  sheriff,   &c.  on  the  charo-es   the 
23d  of  November  1810,  to  be  executed  in  due  form  of  law;  by  sheriff,  before 
virtue  of  which  the  sheriff,  on  the  8th  of  December  following,  ^      receive 
arrested  Bromley,  and  detained  him  in  custody  in  execution  for  the  money 

the  damao;es,  &c.  aforesaid :  and  then  it  aliened  a  voluntary      ■     °"^     , 

o     '  ^  J    prisoner,  and 

escape  by  Bromley,  by  permission  of  the  sheriff",  on  the  S'tth  of  thereupon  li- 

Deccmbcr ,-  the  damages,  costs,  and  charges  aforesaid,  and  every  ^^'^te  hmi, 

j)art  thereof  being  wholly  then  and  yet  unpaid,   &c.     The   de-  paid  it  over  in 

fendant  pleaded  the  general  issue ;  and  at  the  trial  before  Lord  satisfaction  to 

Elleyiborongh,  C.  J.  at  Westminster,  the  writ  was  proved,  as  stated  titled' to  it   he 

in  the  declaration,  indorsed  to  levy  305/.     That  Bromley  was  is  answerable 

arrested  under  it  on  tlie  10th  of  December,  and   shortly  after,  ^      .  ^^^  }^jg 

not  later  than  the  *2 1st  of  the  same  month,  was  seen  at  laro-e  return  under 

ao-ain.     Thereupon  this  action  was  commenced  on  the  21st  of  ^  ^common 

o  ^  _  rule,  or  cepi 

January  1811;  and  on  the  23d,  being  the  first  day  of  Hilary  corpus,  and 

term,   the  sheriff  was  ruled  to  return  the  alias  non  omittas  writ  that  he  de- 

.         .  ,         .  ^     .       ,  111  tamed  the  pn- 

of  capias  ad  satisfaciendum  on  which  Bromley  had   been  ar-  soner  until  he 

rested ;  whereupon  he  returned  cepi   corpus,   and  that  he  de-  satisfied  hmi 
tained  Bromley  in  custody  upon  the  said  writ  until  he  satisfied  the  levy- 

him  (the  sheriff)   the  sum  of  .^05/.    thereon  indorsed;   which  money indors- 

,,,,.„..,.  ,  •  1  •     1  ,    ,    ed  on  the  writ, 

money  he  (the  sheriir )  had  ready,  as  within  he  was  commanded,  ^^hich  he  had 

The  sherifFs  return  was  in  fact  filed  on  the  29th  of  Janvary,  ready.as  com- 

though   appearing  as  of  the  first  day  of  term.     The  plaintiff's  ig  of  no  avail. 

attorney  proved   that  he  never   received  the  money  from   the      r  #459  ] 

sheriff  for  his  clients,  or  gave  any  authority  for  the  prisoner's 

Z  2  discharcre. 
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diseharge.  Lord  EllenborougJi^  C.  J.  however,  considering  at 
the  time  that  the  substantial  purposes  of  the  writ  had  been  sa- 
tisfied by  the  slierifTs  receipt  of  the  execution  money  from  hfs 
prisoner  for  the  use  of  the  phiintifFs,  and  considering  him  as 
their  agent  for  the  purpose  of  paying  over  the  money  to  them, 
thought  that  this  action  for  an  escape,  wliich  imputed  an  act  of 
tort  to  the  sheriff  in  not  detaining  the  body  of  the  prisoner 
after  such  payment  received  by  him,  was  not  maintainable,  and 
therefore  nonsuited  the  plaintiff.  But  his  Lordship  now,  after 
reporting  the  facts  proved  at  the  trial,  in  consequence  of  a  rule 
nisi  which  had  been  obtained  by  Scarlett,  upon  a  review  of  the 
authorities,  for  setting  aside  the  nonsuit,  observed  that  there 
was  more  weight  in  the  argument  urged  on  the  part  of  the 
plaintiffs  than  on  the  first  view  of  the  subject  he  had  supposed? 
that  payment  to  the  sheriff  was  not  a  compliance  with  the  exi- 
gency of  the  writ,  but  only  payment  to  the  party  himself  to 
whom  the  money  was  to  be  paid;  and  that  the  sheriff,  unless 
he  could  be  made  the  agent  of  the  plaintiffs,  was  not  autho- 
rized to  discharge  the  prisoner  till  he  had  paid  over  the  money 
to  them;  and  he  mentioned  iflw^/ow  v.  Wallis{a)y  which  had 
been  referred  to  amongst  other  cases  on  moving  for  the  ride, 
where  the  discharge  of  a  prisoner,  upon  security  taken  by  the 
under-sheriff  for  the  payment  of  the  debt,  which  was  afterwards 
regularly  received  by  him,  but  not  paid  over  to  the  plaintijQT 
in  the  action,  was  said  to  be  the  ground  of  an  action  for  an 
escape,  but  not  of  debt.  There,  however,  the  prisoner  was 
discharged  before  the  money  was  actually  received  by  the  under- 
sheriff. 

Garroixi  and  Laxves  shewed  cause  against  the  rule,  and  after 
observing  that  the  action  was  brought  merely  for  the  costs,  as 
the  plaintiffs  might  at  any  time,  after  the  payment  by  Bromlet/, 
have  received  the  money  from  the  sheriff  by  application  for  the 
purpose,  they  contended  that  the  sheriff  was  bound  to  discharge 
his  prisoner  after  receiving  payment  of  the  debt  and  costs ;  and 
if  so,  it  could  be  no  escape ;  and  that  all  the  cases  which  had 
been  cited  in  support  of  the  rule  were  distinguishable  from 
this.  Langton  v.  Wallis  had  been  already  distinguished ;  for 
there  the  prisoner  was  liberated  upon  security  only,  before  the 
actual  receipt  of  the  money  by  the  sheriff.     The  plaintiffs  did 


(o)  1  Ld.  Rpym.  3S9. 
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not  call  for  a  return  of  the  writ  till  after  the  commencement  of 
this  action.  The  only  legitimate  object  of  the  process  even  by 
capias  against  the  person  is  to  secure  to  the  plaintiffs  the  pay- 
ment of  whaJt  is  due  to  them ;  which  was  done  when  the  money 
was  paid  to  the  officer  who  was  charged  with  the  execution  of 
it.  It  is  not  a  vindictive  process,  which  it  would  be  if  the  pri- 
soner might  still  be  kept  in  custody  after  satisfying  the  judg- 
ment. The  sheriff  must  be  considered  as  the  agent  of  tlm 
plaintiffs  for  the  purpose  of  receiving  the  money  for  them ;  and 
therefore  so  far  as  the  prisoner  was  concerned,  a  payment  to 
the  sheriff  must  be  considered  the  same  as  a  payment  to  the 
plaintiffs  themselves.  In  Taylor  v.  Baker  (a),  the  payment  was 
made  by  the  prisoner  to  the  marshal,  who  is  in  the  same  situa- 
tion as  any  other  gaoler^  which  is  very  different  from  the  ^tua- 
tion  and  authority  of  a  sheriff,  to  whom  the  original  writ  of 
execution  is  directed,  and  who  is  to  make  his  return  to  it:  and 
it  is  admitted  in  this  case,  that  payment  to  the  sheriff  upon  a 
fieri  facias  would  be  a  good  discharge  of  the  debt,  and  it  is  only 
doubted  whether  it  would  be  so  upon  a  capias  ad  satisfaciendum: 
yet  there  can  be  no  distinction  in  substance  between  them,  the 
object  of  both  writs  being  to  obtain  the  payment  of  the  money 
due.  But  the  court  there  were  not  all  agreed  upon  the  point 
in  judgment,  though  the  majority  held  that  the  payment  to  the 
marshal  could  not  be  pleaded  in  bar  to  an  action  of  debt  on  the 
judgment  by  the  original  plaintiffs,  who  had  not  received  pay- 
ment of  their  debt.  [Lord  Ellenhorough,  C.  J.  There  is 
another  report  of  the  case  of  Taylor  v.  Baker  in  Freeman  (i), 
which  points  more  clearly  to  the  ground  of  the  distinction  in 
this  respect  between  execution  process  against  the  goods,  and 
against  the  person ;  stating  that  the  writ  of  fieri  facias  authorizes 
the  sheriff  to  levy  the  moneys  but  the  writ  of  capias  ad  satisfaci- 
endum only  authorizes  him  to  bring  the  body  into  court.]  Mor- 
ton^s  case  (c)  is  to  the  same  effect ;  but  those  were  actions  of 
debt  on  the  judgment  between  the  original  parties,  between 
whom  payment  to  a  third  person  may  not  be  pleadable  in  bar : 
but  it  does  not  follow  that  the  discharge  of  the  prisoner  upon 
the  payment  to  the  sheriff  may  be  treated  as  an  escajje.  The 
statute  3  G.  I.e.  15.  s.  17.,  in  requiring  the  sum  for  which  the 
defendant  is  to  be  taken  in  execution  to  be  indorsed  on  the  writ. 
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{a)  '2  Mod,  214.     T.  Joneiy  97.  {b)  45S. 


(f)  2  Show.  139. 
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before  its  delivery  to  the  sherifti  recognizes  his  agency  for  die 
plaintiffs  to  receive  the  money.  [Baylcy^  J.  That  is  for  the 
purpose  of  ascertaining  the  poundage  due  to  the  sheriff  on  the 
levy,]  The  statute  of  Westminster  2.  (a),  on  which  the  action 
of  debt  is  founded,  also  recognizes  an  agency  in  the  sheriff;  for 
it  is  intitled  "  the  masters'  remedy  against  their  servants  and 
other  accomptants ;"  and  it  warns  the  sheriff  to  take  heed  not 
to  suffer  his  prisoner  to  escape ;  otherwise  "  he  shall  be  an- 
swerable to  his  master  of  the  damages  done  to  him  by  such  his 
servant,"  &c.  It  would  be  inconsistent  with  this  statute  that 
the  plaintiffs,  by  adopting  another  form  of  action  against  the 
sheriff,  should  be  able  to  get  rid  of  the  agency  thus  recognized 
by  the  legislature.  [_Bayleij,  J.  He  may  be  servant  or  agent 
to  a ,  certain  extent,  that  is  for  the  purpose  of  executing  the 
writ:  but  here  the  objection  is  that  he  has  not  executed  the 
writ.]  The  writ  comes  to  the  hands  of  the  sheriff  immediately 
from  the  plaintiffs'  attorney,  who  sets  him  in  motion. 

Scarlett  and  Barnexmll,  contra,  were  stopped  by  the  court. 

Lord  Ellenborough,  C.  J.  If  the  sheriff  on  the  receipt  of 
the  money  had  immediately  paid  it  over  to  the  plaintiffs,  before 
any  action  brought,  perhaps  an  agency  might  have  been  in- 
tended :  but  here  the  plaintiffs  have  had  no  benefit  whatever 
from  their  writ.  By  that  writ  he  was  commanded  to  take  and 
keep  the  body  of  Bromley,  so  that  he  might  have  it  on  a  certain 
day  at  Westminster,  to  satisfy  the  plaintiffs  of  their  damages,  &c.; 
but  that  he  has  not  done;  but  has  returned  that  he  took  and 
detained  the  prisoner  luitil  he  satisfied  him  (the  sheriff)  the  sum 
indorsed  thereon  for  execution.  This  is  not  a  compliance  with 
the  command  of  the  writ.  The  sheriff  is  strictly  no  agent  of 
the  plaintiffs,  but  the  officer  of  the  court  for  the  execution  of 
its  process,  and  he  cannot  substitute  one  mode  of  proceeding  in 
lieu  of  another  which  he  is  commanded  to  pursue.  No  autho- 
rity can  be  shewn  to  warrant  the  sheriff  in  levying  upon  the 
goods  under  a  writ  against  the  person.  Then  can  the  plaintiffs, 
who  elected  to  take  out  their  writ  against  the  person  of  their 
debtor,  have,  by  the  mere  act  of  the  sheriffj  his  own  responsi- 
bility substituted  in  the  place  of  the  body  of  their  debtor? 
The  best  way  would  have  been  for  the  sheriff,  after  having  fallen 
into  the  error  he  had  committed,  to  have  taken  the  earliest 

{a)  13  Ed.  1.  c.  1 1.  referred  to  by  Bullert  J.  in  Bonafous  v.  Walker,  2  Term 
Rep.  126. 
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opportunity  of  moving  the  court  to  stay  the  proceedings,  on 
payment  to  the  plaintiffs  of  their  original  demand,  and  of  all 
subsequent  costs  incurred,  or  bringing  the  money  into  court. 
I  was  too  strongly  impressed  at  the  trial  with  the  mischief  and 
hardship  of  suffering  a  sheriff  to  detain  a  prisoner  in  custody 
after  receiving  full  satisfaction  of  the  demand  against  him ;  but 
he  had  strictly  no  authority  under  the  writ  to  deliver  him  till 
the  plaintiffs  had  received  and  accepted  such  satisfaction.  The 
sheriff  is  only  an  agent  for  the  plaintiffs  for  the  limited  pur- 
pose of  executing  the  writ,  and  he  must  pursue  the  writ  and 
be  ready  at  the  day,  not  with  the  money,  but  with  the  body, 
unless  the  party  himself,  who  sued  out  the  writ,  interfere  and 
agree  to  the  liberation  of  the  prisoner  upon  receipt  of  the  money 
which  has  been  paid  to  the  sheriff.  Here  the  sheriff  took  the 
money  from  liis  prisoner,  but  was  not  industrious  to  pay  it  over 
to  the  plaintiffs ;  they  may  therefore  well  complain  against  him 
for  having  set  his  prisoner  at  large  before  they  were  satisfied 
their  demand,  contrary  to  the  exigency  of  the  writ.  If  the 
sheriff  therefore  was  a  servant  to  them  to  a  certain  extent,  he 
was  not  a  good  servant,  and  did  not  execute  that  which  he  was 
commanded  to  do.  And  the  reason  of  the  distinction  between 
personal  process  and  process  against  the  goods  in  this  respect 
is  well  pointed  out  in  FreemaiUs  Report  of  the  case  of  Taylor  v. 
"Baher. 

Grose,  J.  was  of  the  same  opinion. 

Bayley,  J.  (a).  It  was  the  duty  of  the  sheriff,  upon  a  writ 
of  capias  ad  satisfaciendum,  to  take  and  keep  the  body  of  his 
prisoner  until  payment  of  the  money  due  to  the  plaintiffs,  and 
not  merely  till  payment  to  himself.  If  the  sheriff  therefore  do 
receive  the  money,  and  do  not  pay  it  over  immediately  to  the 
party  entitled  to  receive  it,  but  let  his  prisoner  go  at  large,  he 
does  not  pursue  the  command  of  the  writ,  and  is  guilty  of  an 
escape. 

Rule  absolute. 
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(rt)  Le  Blanc ^  J.  was  absent  from  indisposition. 
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FrUat/y 

^'^'  ^^^'  Clarke  against  Hutchins. 

[  *476   ]  '^ 

A  tradesman  rr\\\  £  defendant,  who  lived  at  GosporL  ordered  goods  from 
at  one  port  re-      ■  ,..«.,      i-      i        t^,  i  i      i  i. 

ceivjng  an  or-  the  plamtiiT,  who  hved  at  Jrlynnoutn,  and  wlio  sent  tnem 

der  to  forward  accordingly  to  the  receiving  house  of  a  vessel  trading  for  this 
son  at  another  purpose  between  the  two  places,  the  owners  of  -which  had  pub- 
port,  by  a  lished  cards  and  sufficiently  established  a  notoriety  in  the  place, 
carrier  does'  ^^^*'  ^^^^y  would  not  be  answerable  for  any  package  above  51. 
not  sufficient-  unless  entered  and  paid  for  as  such.  The  value  of  the  goods 
olr(£bv'de-^  ^^"^  "^  ^^^^^  instance  was  51/.,  but  the  plaintiff  made  no  special 
positing  the      entry  or  payment  pursuant  to  the  notice.     The  goods  in  fact 

goods  at  the  ^^^.^  j^gyg^  delivered  to  the  defendant,  and  no  further  account 

receiving-.  ^          ^ 

house  of  such  was  given  of  them,  and  he  refused  to  pay  for  them,  on  the 

earner,  with  ground  that  by  the  plaintiff's  neglect  in  not  making  a  special 

be  forwarded  entry  of  them  pursuant  to  the  notice,  he  could  have  no  remedy 

to  their  place  Qygj.   against  the  carriers.     Whereupon  the  plaintiff  brought 

if  the  goods, '  assumpsit  for  goods  sold  and  delivered,  &c.,  which  was  tried 

being  much  before  Graham,  B.  at  Exeter^  when  the  plaintiff  insisted  upon 

lue  of  5/.  to  ^^  delivery  to  the  common  carriers  as  an  execution  of  the  order 

\yhich  the  car-  on  his  part,  and  that  he  was  not  bound  to  incur  any  additional 

wasnotorioul-  expense  by  making  a  special  entry,  without  the  direction  of  the 

ly  limited,  be  defendant,  to  whom  it  properly  belonged :  the  learned  judge 

entered^'anl  however  was  of  a  different  opinion,  and  nonsuited  the  plaintiff, 

paid  for  ac-  Le7is,  Serjt.  now  moved  to  set  aside  the  nonsuit ;  contending 

such  trfles5°'^  that  the  plaintiff  had  strictly  performed  all  that  *he  had  au- 

man  has  an  thority  to  do  by  the  generality  of  the  order,  by  having  depo- 

jmplied  audio-  sited  the  goods  in  the  usual  and  ordinary  way,  to  be  forwarded 
nty,  and  it  is     ,       ,  °  .  ^,  ^       / '  ^  ^ 

his  duty  to        by  the  common  carriers.      1  here  was  no  evidence  of  any  prior 

pay  any  extra  dealings  between  the  parties,  from  whence  a  more  special  au- 
8ary  to  insure  thority  might  have  been  implied  to  warrant  the  plaintiff  in 
the  responsi-  charging  the  defendant  with  an  extra  price  forthe  carriage. 
cS°to^tl?e  l^ovA  Ellenborough,  C.  J.  The  plaintiff  cannot  be  sakj 
party  from  to  have  deposited  the  goods  in  the  usual  and  ordinary  way,  for 
Tet^ed  the  or-  ^^^^  purpose  of  forwarding  them  to  the  defendant,  unless  he 
der,  though  took 

only  general 

in  tlic  terms  of  it :  and  in  case  of  non-delivery  by  the  carrier,  whose  responsibility  was  lost 
for  want  of  such  special  entry  and  payment,  the  tradesman  cannot  recover  the  value  of  the 
goods  against  the  person  from  whom  he  received  the  oidcr. 
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took  the  usual  and  ordinary  precaution,  which  the  notoriety  of        1811. 

the   carriers'    general    undertaking   required,  with   respect  to 

goods  of  this  value,  to  insure  them  a  safe  conveyance ;  that  is,        against 

by  making  a  special  entry  of  them.     He  had  an  implied  au-     Hutchins. 

thority,  and  it  was  his  duty  to  do  whatever  was  necessary  to 

secure  the  responsibility  of  the  carriers  for  the  safe  delivery  of 

the  goods,  and  to  put  them  into  such  a  course  of  conveyance, 

ns  that  in  case  of  a  loss  the  defendant  might  have  his  indemnity 

against  the  carriers.     The  rest  of  the  court  assenting,  the 

Rule  was  refused. 


The  King  against  The  Inhabitants  of  the  County  of     [  477  ] 

Devon.  {"'"''^^i'' , 

Nov.  8th. 
npHE  county  of  Devon  is  divided  from  the  county  of  Dorset  a  new  and 
by  the  river  Yarty,,  over  which  there  is  a  bridge  maintained  substantive 
by  Dorset,  the  inhabitants  of  which  in  course,  under  the  stat.  jic  utility, 
22  Hen,  8.  c.  5.  maintained   the  road  for  300  feet  on  the  De-  built  within 
vonshire  side  from  the  bridge,  as  part  of  such  bridge.     At  the  q^^  county, 
distance  of  150  feet  from  the  bridge  on  the  same  side,  the  road  and  adopted 
about  30  years  ago  led  through  a  ford  occasioned  ^y  a  small  is  repairable  ' 
stream  which  runs  into  the  Yarty,  but  about  that  time,  in  order  by  the  inhabi- 
to  avoid   the  inconvenience  of  the  ford,  a  smaller  bridge  was  county    al- 
built  over  it  by  an  individual,  which,  having  been  generally  though  it  be 
used  by  the  public  ever  since,   was  considered  as  having  been  gooVecfof^an 
adopted  by  the  inhabitants  of  the  county,  according  to  the  re-  old  bridge,  re- 
ceived   rule  of  evidence   in  such   cases.     The  smaller   bridge  pairable  by  the 

*=*     inhabitants  or 
having  lately  fallen  into  decay  and  requiring  repair,  the  inha-  another  coun- 

bitants  of  Devon  were  called  upon  to  repair   it :    which  they  fy»  "^hp  were 

1  •  1  1  111.  •  1  •  £•  c    -i^     bound  m 

objected  to,  on  the  ground  that  being  within  300  leet  oi  the  course,  under 

greater  bridge  over  the  Yarty,  for  which  distance  the  county  of  '^^  stat.  92  H. 

Dorset  was  bound  to  maintain  the  road,   as  part  of  that  bridge,   niaintain  such 

the  inhabitants  of  Devon  were  no  more  bound  to  repair  the  soofeetof 

smaller  bridge  than  they  were  to  repair  the  road  for  that  dis-  lyjug  $„  ^he 

tance  before  that  bridge  was   built,  though  lying  within  the  other  county, 

limit  of  their  county.    Whereupon  this  indictment  was  preferred 

against  them  for  the  non-repair  of  the  smaller  bridge,  and  upon 

the 
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the  trial  at  Bridgewaieri  in  the  adjoining  county  of  Somerset,  a 
verdict  passed  for  the  Crown.        .  >   iiif    Ui. 

*Gifford  now  moved  for  a  new  trial  oh  the  grounds  before 

stated,  tluit  by  the  statute  of  He7i.  8.  the  300  feet  of  road  from 

the  end  of  the  great  bridge  was  to  be  considered  as  part  of  the 

bridge    itself;    which  was    repairable,    and  had   in  fact   been 

hitlierto  maintained,  by   the  county  of  Doiset ;  and  if  public 

utility  required  a  secondaiy  bridge  within  that  distance,  it  must 

be   considered  as  an  appendage  by  law  to  the  other.     ITiat  if 

the  inhabitants  of  Dorset  were  not  bound  to  repair  this,  as  beino- 

a  substantive   bridge,    maintainable   by  another    county,   they 

might  equally  claim  to  be  relieved  from  the  repair  of  the  1 50 

intermediate  feet  of  road  lying  on  the  Devonshire  side,  or  at 

least  of  a  proportion  of  it. 

Lord  Ellenborough,  C.  J.  Before  the  building  of  the  new 
bridge,  the  inhabitants  of  the  county  of  Devon  had  the  benefit 
of  a  certain  portion  of  road  within  their  own  limit,  repairable 
by  the  inhalDitants  of  Dorset,  as  an  appendage  to  the  old  bridge. 
But  instead  of  the  old  road  over  the  ford,  they  chose  to  have  a 
new  bridge  of  their  own  ;  but  they  cannot  throw  this  additional 
burthen  upon  the  inhabitants  of  Dorset.  Each  is  a  substantive 
bridge  in  a  different  county,  and  the  new  bridge  cannot  be 
considered  as  an  appendage  to  the  other.  The  stat.  of  Hen.  8. 
attaches  equally  on  the  inhabitants  of  each  county  in  respect  to 
its  own  bridge.  It  makes  no  difference  that  the  new  bridge 
was  first  built  by  an  individual,  if  it  were  afterwards  adopted 
b)'^  the  public,  as  of  public  utility.  While  it  continued  a  road, 
it  was  repairable  as  part  of  the  old  bridge ;  but  now  that  there 
is  a  substantive  bridge  built  on  the  Deoonsldre  side,  it  is  repair- 
able as  a  bridge  by  the  inhabitants  of  the  county  in  which  it  is 
situated,  according  to  the  statute. 

Fer  Curiam,  Rule  refused. 


Hull 
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Hull  against  Cooper.  Satutdavj 

Nov.  9th. 

^"^HIS  was  an  action  on  a  policy  of  insurance  on  goods,  at  Ifashipbein- 

-^    and  from  Heligoland  to  a  port  or  ports  of  discharge  in  the  from  a^^ccrtlin 

Baltic,  which  was  tried    before   Lord  Ellenhorough,  C.  J.    at  place,  where 

Guildhallj  when  the  plaintiff  recovered  a  verdict.    Marryat  now  JJJjf^at  ^^^^  ^^ 

moved  for  a  new  trial,  on  the  ground  of  suppression  of  mate-  time,  but  ar- 

rial  information  from  the  underwriters  at  the  time  of  effecting  "J^^  there, 

°   arter  some  m- 
the  policy:  this  was  done  between  the  8th  and  13th  o\  August,  terval;  (but 

while  the  ship  was  Ivinfj  in  the  Thames,  from  whence  she  did  ^"^  ^^"^^  i^  "°', 

cornmunicstcci 
not  depart  till  the  27th  of  the  same  month  for  Heligoland  in  to  the  under- 

ballast,  where  she  afterwards  arrived,  and  took  in  her  loading  writers,  who 
for  the  Baltic,  and  sailed  on  the  voyage  insured,  and  was  after-  information 
wards   lost  or  captured.     He  contended  that  the   underwriters  ?n  the  sub- 
ought  to  have  been  informed  of  the  situation  of  the  ship  when  question  for^ 
the  insurance  was  effected,  as  from  the  terms  of  it  they  might  the  jury,  whe- 
naturally  conclude  that  the  ship  was  then  at  Heligoland.     But  LhichLt 
her  being  at  that  time  in  the  Thames,  from  whence  she  did  not  vened  mate- 
sail  till  the  27th,  (and  some  days  more  must  have  intervened  Jyf    -lif"     j 
before  she  reached  Heligoland,)  made  a  difference  in  the  risk  they  held  it 

by  protracting  the  voyage  further  into  the  winter  season.     He         ""f'  ^"  ^ 

•'    o  C3SC  wncrc  tlic 

admitted  that  in  the   case  of  Beckivith  v.  Sidebotham  {a),  it  had  insurance 

been  ruled  by  Lord  Ellenhorough   that  such  communications  being  effected 

^    ,  11  -1        ■   /.  .        on  the  1 3th  of 

were  not  necessary  to  be  made,  unless  particular  iniormation   AugustlnLon- 

was  called  for  by  the  underwriters.     There  the  fact  known  to  ^°"i  o"  goods 

the  assured,  and  not  communicated  to  the  underwriters  at  the  Heli^olanTx.o 

time  of  effecting  *the  policy,  was  that  the  ship,  which,  with  her  the  Baltic,  the 

cargo,  was  insured  at  and  from  a  foreign  port,  (into  which  she  J^f ftonithe'^ 

put  in  a  disabled  state,)  homewards,  was   not  in   a  condition   Thames  till 

to  receive  her  'cargo  on  board  till  she  had  undergone  consi-  ^"^.^Jtn,  to 

^  o  which  was  to 

derable  repair.     But  he  contended  that  information  of  this  na-  be  added  the 

ture  ought  more  properly  to  come  from  the  assqred  who  knew  ^'^'^j^^''  ^]^^, 

the  fact.  ingHeligo- 

Lord  Ellenborough,  C.  J.     When  a  broker  proposes  a  '^"'^• 

policy  to  an  underwriter  on  a  ship  at  and  from  a  certain  place,     •-  J 

it  imports  either  that  the  ship  is  there  at  the  time,  or  shortly 

will  be  there ;  for  if  she  is  only  to  be  there  at  a  distant  period, 

{a)  1  Campb.  N't.  Pri.  Cas.  116.  M.  48  Geo.  3. 

that 
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COOPEB. 


that  might  materially  increase  the  risk.  But  it  has  never  been 
understootl  that  the  terms  of  such  a  policy  necessarily  imported 
that  the  ship  was  at  the  place  at  the  very  time,  so  as  to  make 
the  assured  guilty  of  deception  if  she  were  not.  It  was  a  ques- 
tion for  the  jury,  whether  the  intervening  period  materially 
varied  the  risk  in  this  instance:  the  interval  being  from  the 
13th  to  the  27th  of  August,  with  the  additional  days  which 
elapsed  from  her  sailing  till  she  reached  Heligoland.  And  the 
jury  were  not  persuaded  that  the  risk  was  thereby  varied,  and 
found  for  the  plaintiff. 

Geose,  J.  agreed. 

Bayley,  J.  (<z).  It  was  a  question  for  the  jury  to  say  whether 
the  delay  in  reaching  Heligoland  for  so  many  days  after  the 
policy  was  effected  materially  varied  the  risk. 

Rule  refused^ 

{a)  Lt  Blanc,  J.  was  absent  from  indisposition. 


Tait  against  Levi. 

'T^HIS  was  an  action  on  a  policy  of  insurance  on  the  ship 
Catherine  and  goods,  at  and  from  Cork  to  the  ship's  load- 


[  4.81   ] 
Monday, 
Nov.  1 1th. 
Where  in  a 
policy  of  in- 
surance on  a 
voyage  up  the  ing  port  or  ports  on  the  coast  of  Spain,  within  the  Straits  of 

orTthe      Gibraltar,  including  Tarragona,  and  not  higher  up  the  Mediter- 

coast  of  Spain,  ranean,  during  her  stay  there,  and  from  thence  to  London  i 

the  undeiwn-    ^\^  liberty  to  discharge  and  take  in  goods  at  whatever  place 

ters  stipulated  ■>  i         •  • 

that  they  she  might  touch  at,  &c.   Tarragona  was  then  in  possession  of 

our  Spanish  allies,  but  Barcelona,  another  port  of  Spain,  which 
lies  ftirther  up  the  Mediterranean,   was  in  possession  of  the 
terranean  than  pygnch  enemy.     It  was  the  intention  of  the  captain  to  go  into 
*'       Tarragona,  but  a  current,  as  he  supposed,  carried  the  vessel 
beyond  it  in  the  night,  and  the  captain,  being  entirely  ignorant 
of  the  coast,  mistook  Barcelona  for  Tairagona,  and  was  enter- 
ing 


would  not  be 
liable  higher 
up  the  ^1?^/- 


the  assured 
could  not  re- 
cover where 
the  captain  of 
the  ship, 
through  entire 


ignorance  of 

the  coast,  when  the  occasion  and  the  terms  of  the  policy  required  him  to  distinguish,  went 
into  Barcelona,  an  enemy's  port,  which  is  higher  up  than  Tarragona  ;  for  this  was  either  a 
deviation  without  any  just  cause,  (and  on  this  ground  the  plaintiff  was  held  not  entided  to  any 
return  of  premium;)  or  there  was  a  failure  of  an  implied  warranty  on  the  part  of  the  assured, 
that  a  captain  and  crew  of  competent  skill  and  knowledge  for  the  declared  purpose  of  the 
voyage  should  be  provided. 

7 
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ing  the  former  port  when  he  was  captured  by  the  French.     The         1811. 

two  towns  were  proved  to  be  not  at  all  alike  in  their  appearance         

from  the  sea.     Lord  Ellenborough,  C.  J.  before  whom  the  cause        against 
was  tried  at  the  sittings  in  London,  was  of  opinion  that  the         Levu 
underwriters  were  not  liable  for  this  crassa  negligentia  or  igno- 
rantia  on  the  part  of  the  captain,  which  did  not  amount  to  bar- 
ratry, as  not  being  a  wilful  misconduct  or  fraud  on  his  part ; 
and  therefore  nonsuited  the  plaintiff. 

The  Attorney-General  now  moved  to  set  aside  the  nonsuit ; 
saying  that  it  had  never  been  decided  that  underwriters  were 
not  liable  for  any  loss  arising  from  the  negligence  or  ignorance 
of  a  captain  in  this  respect,  which  did  not  affect  his  capacity 
as  a  seaman  to  navigate  the  vessel,  but  merely  his  ignorance  of  [  482  } 
the  different  towns  on  the  coast  on  which  he  was  navigating. 
It  must  often  happen  in  the  course  of  voyages  that  the  captains 
of  vessels  are  ignorant  of  the  different  coasts  upon  which  they 
are  navigating,  and  losses  may  accrue  on  that  account ;  but  the 
underwriters  have  never  been  held  to  be  thereby  absolved,  for 
they  even  engage  to  be  answerable  for  the  misconduct  of  the 
captain. 

Lord  Ellenborough,  C.  J.  If  such  misconduct  amount  to 
barratry,  the  underwriters  expressly  engage  to  indemnify  the 
assured  against  it.  But  here  the  whole  and  anxious  object  of 
the  underwriters,  for  which  they  expressly  stipulated,  was  that 
they  should  not  be  answerable  for  any  risks  higher  up  the  Me- 
diterranean than  Tarragona;  and  therefore  the  voluntary  ex- 
ceeding of  that  limit,  through  the  ignorance  of  the  captain,  I 
consider  as  a  deviation  from  the  voyage  insured,  which  dis- 
charged the  underwriters.  When  the  object  of  the  contracting 
parties  was  to  mark  the  real  limits  of  the  coast  on  which  the 
vessel  was  navigating,  and  when  the  point  of  danger  was  so  nigh 
at  hand  to  the  place  to  which  the  ship  was  bound,  which  was  the 
utmost  limit  of  the  underwriters'  engagement,  there  was  great 
negligence  in  sending  a  captain  who  was  totally  ignorant  of  the 
coast,  as  it  was  in  proof  that  he  confessed  himself  to  be.  He 
only  supposed  that  it  was  a  current  which  carried  his  vessel 
beyond  Tarragona  in  the  night ;  but  there  was  no  proof  even 
of  that.  There  was  then  no  just  cause  for  the  deviation ;  but 
it  resulted  solely  from  his  ignorance.  If  he  had  been  driven 
off  Barcelona  by  stress  of  weather,  it  would  have  been  a  different 
consideration.     I  think  the  case  against  the  assured,  quacunque 

via 
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Tait 
ageunst 
Levi. 

[  •483  ] 


[  484  ] 


via  data ;  either  on  *the  ground  of  a  deviation  from  the  limits  of 
the  voyage  described  in  the  policy,  without  any  just  cause ;  or 
on  the  ground  of  an  implied  warranty  to  provide  a  master  of 
reasonably  competent  skill ;  which  was  not  complied  with  by 
sending  out  one  who  was  totally  ignorant  of  the  one  port  and  of 
the  other,  of  Tarragona  and  of  Barcelona^  when  it  was  the  im- 
mediate and  prominent  object  of  the  policy  to  distinguish 
between  them. 

GaosE,  J.  concurred. 

Le  Blanc,  J.  On  my  present  view  of  the  case,  there  ap- 
pears to  me  to  have  been  an  incompetent  fitting  out  of  the  ship 
with  a  proper  master  for  the  purpose  of  the  voyage  insured. 
The  ship  was  to  be  fitted  out  in  an  adequate  manner  to  secure 
her  from  going  higher  up  the  Mediter^-anean  than  Tarragona, 
according  to  the  express  intention  of  the  parties ;  the  owners 
should  therefore  have  put  on  board  a  captain  of  sufficient  skill 
to  distinguish  the  port  of  Tarragona  from  the  neighbouring 
ports  on  the  coast ;  and  if  from  his  not  knowing  one  port  from 
another,  he  goes  into  an  enemy's  port  instead  of  the  port  of 
Tarragona,  which  it  was  his  duty  to  distinguish  under  this  po- 
licy, there  appears  to  me  to  be  a  want  of  sufficient  skill  in  the 
captain  and  crew  for  the  purpose  of  the  voyage  insured.  But 
I  am  not  prepared  to  say  that  in  all  cases  a  captain  carrying  his 
ship  by  mistake  into  another  port  than  that  to  which  he  is 
bound,  would  necessarily  be  a  deviation  so  as  to  avoid  the  po- 
licy. My  opinion  is  formed  on  the  special  circumstance  of  this 
insurance. 

Bayley,  J.  I  doubt  much  whether  this  case  can  be  put  on 
the  ground  of  deviation,  because  there  was  no  intention  in  the 
captain  to  deviate,  but  he  intended  to  go  into  Tarragona,  though 
he  mistook  Barcelona  for  his  intended  port  through  his  entire 
ignorance  of  the  coast.  But  upon  the  ground  of  want  of  com- 
petent skill  and  knowledge  of  the  coast  on  the  part  of  the  cap- 
tain, when  the  very  object  of  the  policy  required  discriminating 
knowledge  in  that  respect ;  and  there  being  no  other  part  of  the 
crew  capable  of  supplying  that  want  of  knowledge,  and  the  loss 
happening  on  that  account,  I  am  of  opinion  that  the  assured  is 
not  entitled  to  recover. 

A  question  then  arose  as  to  the  right  of  the  plaintiff  to  a  re- 
turn of  premium,  supposing  the  policy  never  to  have  attached, 
for  breach  of  the  implied  warranty,  and  that  the  case  did  not 

turn 
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turn  upon  the  subsequent  deviation :  but  Lord  Elle7iborough,  C.  J.         1811. 
Svaid,  that  on  his  present  view  of  the   question,  he  could  not 
advise  the  premium  to  be  paid   into   court ;  for  if  the   captain, 
without  just  cause,  got  out  of  his  prescribed  limits,   he  got  out         Levi 
of  the  policy :  and  the  majority  of  the  court  appearing  to  con- 
cur in  this,  the  rule  was  refused  generally. 


Tait 

against 


,^'.  Klingender  against  Bond.  Mondays 

Nov.  nth. 

^"^HE  action  was  upon  a  policy  of  insurance  made  the  30th  of  A  wrong  de- 

August  1810,  on  goods  on  board  the  ship  Vi-ow  HcndriJca,  scription  of 

from  Heligoland  to  the  Baltic.     At  the  trial  before  Lord  Elle?i-  whom  a  li- 

borough,  C.  J.  at  Guildhall,  the  only  question  made  was  upon  cence  from 

the  licence  granted  under  the  existing  orders  of  council.     The  jrade  with  the 

property  was  shewn  to  belong  to  *Lemcke  of  Hanover,  and  the  enemy  is 

shipment  was  made   at  Heligoland  by  an  agent  of  his  of  the  Hdato  it*^^^" 

name  of  Hampe,  who  was  described  in  the  licence  as   "  Hampe  As  where  he 

of  London,  merchant ;"  but  in  fact,  though  he  was  just  about  J^^f  described 

to  leave  Heligoland,  where  he  had  been   residing  some  time,  London,  mer- 

and  to  settle  in  London,  he  was  not  yet  settled  here.     It  was  '^"^'^^  J ' 

1  1  .  Till-  -1  •    •  whereas  he 

thereupon   objected  that  the  licence  was  void,  as  containing  an  was  resident 

incorrect  description  of  the  person  to  whom  it  was  granted ;  ^  *;.    ^^"^^  ^t 

and  his  Lordship  being  of  that  opinion,  nonsuited  the  plaintiff,  from  whence 

The  Attorney-General  moved  to  set  aside   the  nonsuit,  and  ^^  passed  into 

argued  that  as  the  person  was  sufficiently  known  who  was  a  law-  tending:  to  rel 

fill  object  of  the  licence,  the  addition  was  not  material.     That  turn  imme- 

iipon  application  to  the  licensing  office,  they  did  not  consider  ^^ttle In^l 

the   circumstance  as  of  any  consequence.     That  licences  were  don. 

often  granted  to  A.  B.  &c.  and  other  British  merchants  ;  and  no  [  *485  ] 
inquiry  was  made  as  to  the  other  persons  for  whom  it  was 
granted  ;  though  he  admitted  that  they  must  connect  themselves 
with  one  or  other  of  the  persons  named.  That  it  was  clear 
that  no  fraud  was  intended  in  this  case  ;  but  the  description  was 
given  as  that  by  which  he  would  be  most  likely  to  be  best  known, 
being  then  immediately  about  to  settle  in  London. 

Lord  ELLENBORpUGKf,  G.  J.  Hampe  said  at  the  trial  that  his 
proper  residence  was  at  Heligoland  at  tlie  time.     That  he  re- 
sided 
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1811.        sided  there  from  1808  to  1809  ;  that  he  then  went  to  Germa7ii/f 
^  and  intended  coming  to  settle  in  London  in  the  March  followinc;. 

against  ^^^  ^^'^*^  ^°^^  ^  ^^y  '^^^^  ^^  ^^^  properly  described  in  thfe  li*- 
Bond.  cence  as  a  merchant  of  London  ?  I  am  aware  that  instruments 
[  486  ]  of  this  description  require  to  be  construed  with  some  latitude  { 
but  I  am  afraid  of  setting  loose  all  bounds  of  proper  description 
in  them,  and  of  breaking  down  general  rules,  if  this  were 
deemed  sufficient.  This  nonsuit  does  not  bar  the  plaintifTs 
action,  and  upon  another  trial  he  may  be  prepared  to  tender  a 
bill  of  exceptions,  if  so  advised,  to  the  judge  who  refuses  the 
evidence  of  the  licence;  but  as  I  cannot  think  the  nonsuit 
wrong,  I  dare  not  consent  to  grant  the  rule.  Should  such  a 
description  be  deemed  not  to  invalidate  the  licence,  there  never 
will  be  a  licence  of  this  sort  that  will  describe  the  person  cor- 
rectly, so  much  is  sought  to  be  concealed  in  these  matters. 

Per  Curiam^  Rule  refused. 


Monday,  MoGGRIDGE  against  J OHES. 

Nw.  nth. 

ji.  having        ^T^O  an  action  upon  a  bill  of  exchange  for  200/.  brought  by 

agreed  to  exe-    -■-    ^^^  plaintiff,  as  drawer,  against  the  defendant,  as  acceptor, 

premises  to       the  latter  set  up  by  way  of  defence,  at  the  trial  before  Lord 

B.,  who  was     Lllevhorouph,  C.  J.  at  Westminster,  that  there  was  no  considera- 
te pay  a  cer-         .  ^  ,         ,  .  ^     ,        ,  Ml        /•  1  1  O  »•    » 

tain  sum  for  tion  for  the  drawmg  ot  the  bill;  tor  that  the  money  tor  which 
it ;  if  B.,  who  j^  yf^^  drawn  was  agreed  to  be  paid  in  consideration  of  the  plain- 
was  let  mto  .^                .            ,            £•        X  •               •        ^     .^^      t  f   \ 
possession,  tifrs  executmg  a  lease  or  certam  premises  to  the  defendant; 

accept  a  bill  which  he  had  not  yet  done,  and  avowed  at  the  trial  that  he  never 
deration  mo-  meant  to  do.  The  terms  of  the  agreement  in  this  respect 
ney,  drawn  between  the  parties  were  to  this  effect.  Memorandum  of  an 
iTil^n™  dl-^**  agreement  made  20th  Jtdy  1810.  E.  Moggridge  agrees  to  let, 
fence  to  an  and  J.  D.  Jones  to  take  (the  messuage  in  question,  being  a 
biUby°J?.*^^  house  in  Westminster)  to  hold  from  the  29th  oi  December  next 
againstjB.  that  for  the  term  of  21  years,  under  the  yearly  rent  of  120/.  "  And 
f^dtoexe-'  ^^^  saidY..  Moggridge /or  and  in  consideration  *  of  5001 .  to  be 
cute  the  lease;  paid  by  J.  D.  Jones  by  three  bills  to  be  drawn  by  jE.  M.  and  to 
d"*is  onTe'  ^^  accepted  by  J.  D.  J.  bearing  date  this  day,  to  be  payable 
agreement.  thus,  one  bill  for  200/.  payable  8  months  after  date,  &c.  doth 
[  *487  ]  hereby 
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hereby  agree  to  execute  a  lease  of  the  said  messuage  for  the  said 
term"  &c.  And  Ji  D.  Jones  agrees  to  take  the  said  lease  at 
the  said  yearly  rent,  &c.  and  execute  a  counterpart,  Sec.  The 
defendant  was  in)mediately  let  into  possession  of  the  premises, 
and  accepted  the  bill  in  question,  with  the  other  two,  for  the 
consideration  money ;  after  which  the  plaintiff  refused  to  exe- 
cute the  lease.  His  lordship  however  held  this  to  be  no  an- 
swer to  the  action- on  the  bill;  but  that  the  defendant  had  ano- 
ther remedy ;  and  the  plaintiff  recovered  a  verdict. 

Garraw  now  moved  upon  this  statement  of  facts  for  a  new 
trial,  on  the  ground  that  as  between  these  parties  the  true  con- 
sideration forgiving  the  acceptance  might  be  entered  into;  and 
that  such  consideration  was  not  the  mere  letting  of  the  de- 
fendant  into  possession,  as  the  plaintiff  now  contended,  but  the 
performance  of  the  agreement,  by  the  actual  execution  of  a 
lease,  which  the  plaintiff  having  since  refused  to  do,  the  con- 
sideration had  failed. 

Lord  Eli.enbouough,  C.  J.  The  money  agreed  upon  for 
the  premises  would  have  been  payable  innnediately;  but  for  the 
convenience  of  the  defendant  the  plaintiff  agreed  to  take  his 
acceptances  at  a  future  day.  This  bill  must  therefore  be  paid 
in  course  when  due  ;  iind  the  defendant  will  have  his  remedy 
upon  the  agreement  for  the  non-execution  of  the  lease. 

Per  Curiam,  Rule  refused. 


1811. 

MOGG  RIDGE 
against 
Jones. 


Doe,  Lessee  of  Grundy  and  Others,  against  Clarke. 


[  488  ] 

Monday, 
No-v.  11th. 


c 


LARKE,  in  moving  to  set  aside  the  nonsuit  which  had  taken  Whei-e  a  pau- 
]:)lace  in  this  case  before  Thomson,  B.  ni  Leicester,  stated  putinposses- 
the  circumstances  to  be,  that  about  40  years  ago  a  pauper  of  sion  of  a  cot- 
the   name  of   Brooks  was  placed  in  the  cottage   for  which  this   aJfbythe'^ 

ejectment  was  brought  by  one  of  the  then  overseers  of  the  poor,  then  existing 

1  overseers  of 
^""  the  poor,  and 
had  continued 
in  the  parish  pay,  and  the  cottage  had  been  from  time  to  thiie  repaired  by  different  overseers 
till  two  years  ago,  when  the  pauper  disjiosed  of  it  to  the  defendant,  and  went  away :  yet  held, 
that  the  existing  overseers  could  not  maintain  ejectment  for  it,  having  no  derivative  title  as  a 
corporation  from  their  predecessors,  so  as  to  connect  themselves  in  interest  with  the  overseers 
by  whom  the  pauper  was  put  in  possession  ;  and  the  pauper  having  done  no  act  to  recognize 
his  holding  under  the  demising  sets  of  overseers. 
Vol.  XIV.  A  a 
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and  had  continued  in  possession  till  two  or  three  years  ago, 
when  he  disposed  of  the  house  to  the  defendant,  (upon  what 
terms  did  not  appear)  and  went  away.  That  during  the  time 
Brooks  dwelt  in  the  cottage,  the  parish  officers  from  time  to 
time  repaired  it,  and  he  continued  to  receive  parish  relief. 
There  were  two  demises,  one  by  the  existing  overseers,  and  the 
other  by  their  predecessors  in  the  office  at  the  time  when  Brooks 
quitted.  The  learned  Judge  at  the  trial,  considering  that  the 
overseers  of  the  poor  were  no  corporation,  and  that,  as  over- 
seers, they  could  have  no  legal  title  to  the  premises,  and  that 
there  was  no  evidence  of  any  acknowledgment  by  Brooks  of 
holding  under  the  former  overseers,  who  had  joined  in  the 
demise,  nonsuited  the  plaintiff  But  Clarke  now  contended  that 
Brooks  having  been  in  possession  under  the  first  set  of  over- 
seers, who  must  have  been  considered  as  his  landlords,  if  he 
were  not  in  the  situation  of  a  mere  servant  under  them,  could 
not  in  either  view  set  up  any  title  against  their  successors  in 
office,  who  stood  in  the  place  of  those  from  whom  he  received 
the  possession. 

Lord  Ellenborough,  C.  J.  If  Brooks  had  done  any  thing 
to  recognize  his  holding  under  the  overseers,  that  might  have 
done.  But  there  being  no  evidence  of  that  kind,  how  can  the 
overseers,  who  are  no  coi'poration,  make  out  a  legal  title  in 
themselves  to  the  premises,  as  overseers  ?  There  is  no  connect- 
ing the  title  of  the  present  overseers  with  their  predecessors 
who  put  Brooks  into  possession. 

The  other  Judges  concurred;  and  Bayley,  J.  added,  that 
neither  of  the  sets  of  overseers  demising  had  put  Brooks  in  pos- 
session ;  nor  had  he  done  any  thing  to  recognize  holding  under 
either  of  them. 

Rule  refused. 


Tlie 


IS   TrfE    flFTY-SECOND    YeaR   OF   GEORGE    lit.  48^ 

1811. 

The  Provost  and  Scholdrs  of  Queen's  College, Oxford,  Monday. 

.      ^  rr  Nov.inh. 

against  Hallett. 

''JI'^IIIS  was  an  action  on  the  case  for  an  injury  done  to  the  in*-  An  action  on 

-^    heritance,  in  whicii  the  plaintiffs  declared  that  they  were  [n-^urvTo^the'* 

seised  in  fee  of  a  manor,  farm  and  lands,  with  the  appurte-  inheritance 

nances,  at  StoneJiam  in  the   county  of  Southampton,   by  reason  "^^     -onar 

whereof  they  were  entitled  to  have  for  themselves,  their  far-  pending  the 

mers  and  tenants,  occupiers  of  the  said  manor,  farm  and  lands,  *^""»  ^^^^^f'„ 
^  '  .the  tenant,  tor 

with  the  appurtenances,  common  of  pasture,  upon  a  waste  ni  inclosing  and 

Stoncham,   &c.     That  the  defendant  held  and  enjoyed  the  said  cultivating 

o  .  1         1   •     -rv   1        •  /  -J       waste  land  m- 

manor,  &c.  as  tenant  to  the  plamtiiis  by  virtue  oi  certain  de-  eluded  in  the 

mises  thereof  before  made  by  the  plaintiffs  for  the  remainders  demise,  and 

c        A.  •     ^  ^,  ,  ,  .      1     /  1  for  continuing 

or  certain  terms  trien  and  yet  to  come  and  unexpired,  (the  re-  ^j^g  grievance. 

version  of  the  said  manor,  &c.  belonging  to  the  plaintiffs  and 
their  successors,  &c.)  yet  the  defendant  wrongfully  intending  [  ^jQO  J 
to  injure  the  plainti-fPs  in  their  reversionary  estate  and  interest 
in  the  said  manor,  &c.  and  to  lessen  the  value  thereof,  and 
deprive  them  of  the  free  use  and  enjoyment  of  the  said  common 
of  pasture  for  themselves  and  their  future  tenants  of  the  said 
manor,  &c.  whilst  the  plaintiffs  were  so  seised  of  the  said  ma- 
nor, &c.  and  entitled  to  such  common  of  pasture  as  aforesaid ; 
and  whilst  the  defendant  so  held  and  enjoyed  the  said  manor, 
&c.  as  tenant  thereof  to  the  plaintiffs^  to  wit,  on  the  1st  of 
January  1801,  and  on  divers  other  days  between  that  and  the 
1st  of  September  1810,  at  the  parish  of  Siojieham,  &c.  wrong- 
fully erected  fences  and  banks  on  parts  of  Toiionhill  common 
(the  waste  in  question),  and  inclosed  and  separated  part  of  it 
from  the  remainder,  and  also  wrongfully  sub-divided  the  same 
into  small  inclosures,  and  kept  and  continued  it  so  for  a  long 
time,  &c.,  and  wrongfully  ploughed  up  and  converted  great 
part  into  tillage,  &c.,  whereby  the  plaintiffs  were  greatly  in- 
jured in  their  reversionary  estate  and  interest  in  the  said  ma- 
nor, &c.  There  was  a  variety  of  counts  laying  the  case  in  dif- 
ferent ways,  some  of  which  only  charged  the  defendant  with 
continuing  the  grievances. 

It  appeared  at  the  trial  before  Graham,  B.  at  Winchestej-,  that  . 
in  1797  the  plaintiffs  had  leased  the  premises  mentioned  in  the       .. 
declaration  to  Mr.  Middleton  for  21  years,  who  conveyed  the 

A  A  2  same 
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same  to  the  defendant  in  1809.  During  the  time  it  was  held  by 
Mr.  Middleton  he  inclosed  and  ploughed  up  the  greater  part  of 
the  common,  and  the  defendant  after  his  purchase  inclosed 
nearly  the  remainder.  It  was  objected  by  Dumpier y  that  as  the 
lease  was  unexpired,  the  action  would  not  lie  against  the  de- 
fendant, though  it  would  against  a  stranger,  because  the  de- 
fendant might  yet,  before  the  expiration  of  his  lease,  restore 
the  premises  to  their  former  condition,  and  deliver  them  up  in 
that  state.  The  objection  was  however  overruled,  and  the 
plaintiffs  recovered  a  verdict  with  nominal  damages.  The  same 
objection  was  now  renewed  by  Casbei'd  on  moving  for  a  new 
trial.  But  the  court  were  all  clear  that  the  action  lay  for  the 
present  injury  to  the  inheritance. 

Lord  Ellenborough,  C.  J.  It  is  an  injury  to  the  title  of 
the  reversioners,  and  a  present  damage  to  them.  Lord  Mans- 
field  held  that  building  a  wall,  where  none  was  before,  was  suf- 
ficient to  entitle  the  reversioner  to  this  kind  of  action  pending 
the  lease,  though  it  might  be  pulled  down  again  before  the 
lease  expired. 

Grose,  J.     Acts  of  this  kind  have  been  held  over  and  over 
again  to  be  a  present  injury  to  the  estate  of  the  reversioner. 

Le  Blanc  and  Bayley,  Justices,  agreeing. 

Rule  refused. 


[  *492  ] 

Ttusday, 
Nov.  12th. 


Weston  against  Fournier  and  Another. 


In  trespass        '"B^HIS  was  an  action  of  trespass  against  magistrates,,  which 
was  tried  before  Lord  Ellaibm-oiigh^  C.  J.  in  Surrey,  and  the 


against  magis- 
trates for  an 


L 


act  done  by      only  question  was  whether  the  action  was  brought  in  time.    The 

them  ex  ofti-     ^j-j-gg^  yf  ^j^e  plaintiff'  under  the  warrant  of  the  defendants  was 
CIO,  the  plam-  ' 

tiff  must  shew  on  the  21st  of  November  1808,  and  he  continued  in  custody  up 
at  nisi  prius 
that  he  pro- 
ceeded upon  a 
writ  sued  out 
within  six 
months  after 
notice  to  them 

of  the  action,      ,      ,^,      *.-»*•      ,    , 
although  there  ^"^^  ^^th  oi  March  1809. 
be  a  continu- 
ing cause  of  action  ;  and  therefore  the  plaintiff  must  shew  a  return  and  continuance  of  the 
first  writ  if  the  secood  be  out  of  the  time  fixed  by  the  notice. 

the 


to  last  *Jidy,  when  he  was  discharged.  The  writ  of  latitat  was 
sued  out  on  the  20th  of  May  1809;  and  the  next  process  proved 
was  an  alias  writ  sued  out  on  the  6th  of  February  1810,  and 
the  memorandum  of  the  record  of  nisi  prius  was  of  Hilaiy 
Terra  1810.     The  notice  of  action  to  the  magistrates  was  on 

It  was  objected  at  the  trial,  that  as 
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the  first  writ  in  May  1809  was  not  returned,  and  there  was  no 
proof  of  the  service  of  that  writ,  the  alias  writ  in  February 
1810,  which  appeared  to  be  after  the  memorandum  of  the  nisi 
prius  record,  could  not  be  connected  with  it  in  continuance,  and 
therefore  that  the  action,  which  must  by  the  statute  («)  be  com- 
menced and  prosecuted  within  six  months  after  the  cause  and 
notice  of  action,  was  out  of  time :  and  his  lordship  being  of 
that  opinion,  nonsuited  the  plaintiff. 

Fi.  La'isoes  now  moved  to  set  aside  the  nonsuit,  and  contended 
that  where  the  action  was  brought  in  time,  it  was  immaterial 
whether  it  had  been  regularly  continued,  and  that  no  question 
of  that  kind  could  be  entered  into  at  nisi  prius,  where  all  the 
prior  proceedings  nmst  be  taken  to  have  been  regular.  In 
Harris  v.  Woolford  {b),  where  the  return  of  the  first  writ  was 
held  necessary  to  be  shewn,  to  save  the  statute  of  limitations, 
the  declaration  was  not  delivered  till  much  more  than  a  year 
after  that  writ  issued,  and  therefore  could  not  have  been  taken 
to  be  a  proceeding  upon  it  without  shewing  its  return.  [,Bay- 
ley^  J.  The  case  of  Stantvay,  q.  t.  v.  Perry  (c)  presses  most.] 
There  the  last  writ  was  out  of  time  for  the  cause  of  action,  and 
therefore  unless  it  were  connected  with  the  first  writ,  which  was 
in  time,  the  action  was  not  properly  commenced  :  but  here  was 
a  continuing  cause  of  action  down  to  the  time  of  the  second 
writ.  {BayJcy,  J.  Notice  on  the  10th  of  March  fixed  the 
plaintiff  to  the  trespass  on  which  he  meant  to  proceed,  and  he 
was  bound  to  proceed  within  six  months  after  that  notice ;  and 
then  the  second  writ  was  out  of  time,  as  in  the  former  case.] 

Lord  Ellenborougii,  C.  J.  The  plaintiff  was  bound  to  com- 
mence his  action  within  six  months  after  his  notice ;  and  he 
did  sue  out  a  writ  within  that  period ;  but  he  never  served  it, 
and  there  was  no  return  to  it :  he  sued  out  another  writ,  which 
he  did  serve ;  but  that  was  out  of  time.  The  memorandum 
does  not  help  him. 

Grose,  J.  agreed. 

Le  Blanc,  J.  The  notice  fixed  the  plaintiff  to  a  date  from 
which  the  subsequent  proceedings  were  to  be  reckoned  :  if  no 
notice  had  been  necessary,  there  might  have  been  ground  for 
the  argument. 

Bayley,  J.     The  suing  out  of  the  second  writ  was  at  least 


{a)  24  Geo.  2.  c.  44.  and  see  Lovelace  v.  Cr. 

ib)  6  Term  Rep.  6l7.  (c)  2  Bos.  £3*  Pull.  157. 
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prima  facie  evidence  that  the  first  had  not  been  served.  Ift 
Stanway  v.  Perry  both  the  writs  were  in  the  same  term;  but  the 
production  of  tlie  second  raised  apresumptTon  that  the  first  had 
not  been  served;  and  the  first  writ  only  being  in  time,  it  be- 
came necessary  to  shew  its  return. 

Rule  refused. 


[  494  ] 

Tiusdai/y 
Nov.  12th. 

An  insurance 
was  effected 
on  goods  on 
board  ship  or 
jhips  from  the 
Canary  Is- 
iands  to  Lon- 
don /  and  at 
the  time  the 
assured's 
agent,  who 
effected  the 
policy,  knew 
that  one  of 
the  ship  or 
ships  was 
named  the 
President; 
and  at  the 
same  time 
there  was  a 
paper  of 
communica- 
tion stuck  up 
zt  Lloyd' SythdX  goods  on  board,  was  captured  as  prize  during  the  voyage,  and 

the  Friendship^  with  other  part  of  the  goods  on  board,  after 

sailing,  was  wrecked  and  lost  by  the  perils  of  the  sea  at  one  of 

the  Canai-y  Islands.     On  non  assumpsit  pleaded,  tlie  jury,  at  the 

trial  before  Lord  C.  J.  Mansfield,  at  Guildhall,  found  a  special 

verdict  in  substance  as  follows. 

The  plaintiffs  were  interested  to  the  full  amount  of  the  goods 

insTired ;  and  the  only  loss  they  sought  to  recover  was  confined 

to  the  value  of  the  goods  shipped  on  board  the  President,  which 

sailed  from  the  Canary  Islands  on  tlie  voyage  insured  on  the 

28th 


Lynch  and  Another  against  Dunsford,  in  Error. 

^T^HE  plaintiffs  brought  their  action  in  the  court  of  common 
pleas,  and  declared  in  the  common  form  against  the  un- 
derwriter, upon  a  valued  policy  of  insurance  made  o»  the 
26th  of  November  1808,  by  R.  Jones  as  agent,  as  well  in  his 
own  name  as  for  all  person^  interested,  on  goods  on  board  ship 
or  ships  at  and  from  all  or  any  of  the  Canary  Islands  to  London, 
for  a  premium  of  10  guineas  per  cent, :  and  the  plaintiffs  for 
whom  the  policy  was  effected,  averred  that  goods  to  the  value  of 
the  sum  insured  were  then  laden  on  board  of  divers  ships,  to 
wit,  on  board  a  ship  called  the  President,  and  two  other  ships 
called  the  Aiina  Margaret  and  Friendship,  to  be  carried  upon 
.the  voyage  insured ;  and  that  the  President,  and  the  other  ships, 
afterwards,  on  the  26th  of  October  1808,  sailed  with  the  goods 
on  board  from  the  Canaiy  Islands  on  the  voyage  insured  ;  and 
though  the  Anna  Margaret  duly  arrived  with  her  cargo  at 
London,  yet  that  the  President,  with   a  great  part  of  the  said 


*«  the  jHoW' 
ard,  Marsh, 
arrived  oft 
Dover  from 
Teneriffe  : 
sailed  24th 
ult.;  on  the 
27th,  off  the 
Salvages,  fell 
in  with  the 
President, 
Oavens,  from 
Lanzarette, 
deep  and 
leaky:'"  But 


the  agent  did 

not  communicate  his  knowledge  of  the  ship's  name  to  the  underwriters :  held  that  the  policy 

iya3  thereby  avoided,  thoygb  the  intelligence  afterwards  turned  out  to  be  false. 
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28th  of  October  1808,   and  was  captured  in  the  British  Channel 
by  a  French  privateer  on  the  18th  of  November  1808,  and  there- 
by totally  lost.     On  the  22d  of  November  1808  a  paper  writing, 
as  follows,  was  stuck  up  at  Lloyd's  coffee-house  :  "  The  Hoxmrd, 
Marsh,  arrived  off  Dover  from  Tenerijfe :  sailed  24tli   ultimo  : 
on  the  27th  off  the  Salvages  fell  in  with  the  President,  Owens, 
from   Lanzarette,   and  parted  from  her,  she  being  deep  and 
leaky."     It  did  not  appear  by  whose  authority  or  direction  such 
paper  was  stuck  up ;  but  the  information  it  professed  to  com- 
.municate,  as  far  as  it  related  to  the  said  ship  the  Pi'esident,  was 
unfounded  and  folse  :  the  President  was  neither  deep  nor  leaky 
during  any  part  of  the  voyage  insured,  but  on  the  contrary  was 
in  a  perfectly  sea-worthy  condition  at  and  from  the  time  of  sail- 
ing until  and  at  the  time  of  her  capture.      When  the  policy  was 
effected.  R.  Jones  knew  that  such  paper-writing  was  on  the  board  at 
Lloyd's  :  He  also  knew  that  the  said  ship  the  President  was  one 
among  others  of  "  the  ship  or  ships"   whose  cargoes  were  in^ 
tended  to  be  insured  by  this  policy ;  the  same  being  a  continuation 
of  other  policies  on  the  same  interest :  and  he  had  a  bill  of  lad- 
ing in  his  possession,   by  which  he  was  ii  formed  that  part  of  the 
interest  insured  by  this  policy   per  ship  or  ships  was  loaded  on 
board  the  President;  and  R.Jones  did  not,  at  the  time  the  de- 
fendant underwrrote  the  policy,  inform  him  that  part  of  the  goods 
insured  by  such  policy  had.  previously  been   shipped  on  board  the 
Presidentybr  the  voyage  insured.    But  whether  on  the  whole  the 
defendant  undertook  and  promised  as  alleged  in  the  declaration, 
the  jury  submitted  to  the  court,  and  found   accordingly;  esti- 
mating the  damages   at  104/.  11 5.  (upon  the  defendant's  sub- 
scription of  200Z.)  if  the  plaintiff  were  fintitled  to  recover.   And 
in  last  Hilary  term  the  court  of  Common  Pleas,  after  argument, 
gave  judgment  for  the  defendant;  od  which   this"  writ  of  error 
was  brought. 

Pell,  Serjt.  in  suppoi't  of  the  plaintiff  in  error,  observed  that 
no  fraud  was  found  in  the  agent,  in  not  making  the  communica- 
tion of  the  supposed  intelligence  to  the  underwriters,  and  there- 
fore none  was  to  be  presumed.  Here  the  intelligence  was  not 
true,  nor  did  it  appear  to  rest  on  any  authentic  ground  ;  and  a 
person  effecting  an  insurance  cannot  be  obliged  to  communicate 
every  idle  rumour  circulated  upon  no  responsibility.  The  only 
cases  bearing  any  similitude  to  this  are  those  of  Da  Costa  v. 

Scandrett 
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Scandrett  (a),  and  ^eamaji  v.  Foimereau  {b).  It  may  be  collectetl 
from  the  first  that  the  ship  was  captured,  and  that  the  assured 
had  doubtful  intelligence  of  that  event,  which  not  having  com- 
municated to  the  underwriters,  it  was  held  to  avoid  the  insu- 
rance :  but  the  fact  was  true.  In  the  other,  the  assured's  agent 
had  received  intelligence  which  gave  reason  to  fear  that  the 
ship  was  lost  in  a  gale  of  wind ;  which  however  was  not  cor- 
rect ;  but  she  was  soon  afterwards  captured  :  and  the  withhold- 
ing from  the  underwriters  of  the  intelligence  received  was 
deemed  to  avoid  the  policy.  There  the  intelligence  was  partly 
true;  the  ship  was  leaky,  and  there  was  a  hard  gale  the  day 
after  she  was  met  with  at  sea ;  all  which  it  was  important  for 
the  miderwriters  to  know.  But  here  the  intelligence  being 
false,  if  the  party  were  still  bound  to  communicate  it,  he  is 
made  the  instrument  of  increasing  his  own  premium  without 
any  real  cause.  Suppose  there  was  a  rumour  of  this  sort  which 
the  assured  knew  to  be  false,  would  he  still  be  bound  to  com- 
municate it  ?  Then  where  it  is  a  mere  rumour,  resting  upon  no 
probable  authority,  may  he  not  take  his  chance  of  the  event? 
If  it  turned  out  to  be  true,  the  policy  would  be  avoided;  if 
false,  it  would  be  immaterial. 

Lens,  Serjt.,  contra,  was  stopped  by  the  court. 

Lord  Ellenborough,  C.  J.  The  question  is,  whether  the 
assured's  agent  was  bound  to  communicate  to  the  underwriters 
a  material  fact  within  his  own  knowledge,  as  coupled  with  the 
report  made  relating  to  the  supposed  risk  they  were  about  to 
insure,  which  report  afterwards  turned  out  not  to  be  true.  Now 
the  duty  of  the  assured  or  his  agent  in  making  such  communi- 
cations of  material  circumstances  withia  their  knowledge  must 
attach  at  the  time  of  effecting  the  insurance,  and  cannot  depend 
upon  the  subsetjuent  event.  There  is  no  case  perhaps  exactly 
like  this  in  species,  but  others  have  been  decided  involving  the 
same  principles,  that  the  assured  is  bound  to  communicate  to 
the  underwriters  every  thing  material  to  the  risk  within  his 
knowledge  at  the  time.  Here,  coupling  the  peculiar  knowledge 
which  the  agent  had  of  the  name  of  the  ship,  on  board  of  which 
the  goods  were  loaded,  with  the  information  contained  in  the 
paper  stuck  up  at  Lloi/d's,  it  cannot  be  said  that  the  fact  was 
not  material  to  be  communicated  to  the  underwriters.     With 


{a)  2  P.  Wms.  170 


{b)  2Stra.  1183. 


the 
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the  knowledge  of  such  a  fact  kept  back  from  them,  can  they 
be  said  to  have  contracted  upon  equal  terms  ?  The  intelligence 
announced  in  the  paper  at  Lloyd's  was  nothing  to  the  under- 
writers, unless  they  had  the  means  of  applying  it  to  the  parti- 
cular ship  or  goods  in  which  the  assured  were  interested.  If 
the  underwriters  had  had  the  knowledge  possessed  by  the  as- 
sured, it  might  have  been  a  question  with  them  whether  they 
would  have  insured  at  all ;  or  if  they  did,  whether  they  would 
not  have  required  an  enhanced  premium.  : 

Bayley,  J.  The  assured's  agent  is  blameable,  not  for  not 
conunimicating  the  rumour,  but  for  not  communicating  to 
the  underwriters  a  fact  material  with  reference  to  that  rumour, 
which  fact  was  within  his  knowledge,  so  as  to  enable  them  to 
apply  it  to  the  rumour,  and  exercise  their  judgment  accordingly. 
As  to  the  assured  taking  the  chance  of  the  event  upon  himself; 
he  did  not  tell  the  underwriters  of  the  fact  within  his  knowledge, 
and  that  he  was  willing  to  take  that  chance  upon  himself;  but  he 
took  the  chance  of  their  finding  out  his  knowledge  of  the  fact,  if 
it  afterwards  turned  out  to  be  true. 

Per  Curiam,  Judgment  affirmed  {a). 

id)  Vide  Fitzherbertv.  Mather,  1  Term  Rep.  12. 


1811. 

Lynch 

against 

DUNSFORD. 
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Graham  against  Jackson. 


[  *499  ] 

Tuesday, 
Nov.  12th. 

'T^HE  defendant  contracted  to  purchase,  and  the  plaintiff  to  Under  a  con- 

sell,  a  certain  quantity  of  Cairrpeachy  logwood,  and  the  me-  ^''^ct  to  pur- 
morandum  of  the  contract  in  the  broker's  bought  and  sold  notes  of  Camteachv 
was    in  substance  as   follows : — Bought  of  the  plaintiff  "  300  logwood,  at 
tons  of  Campeachy  logwood,  shipped  at  New   Yorl;  at  35/.  per  ^^[  uT be  o"' 
ton,  by  approved  bills  at  4  months.     The  wood  to  be  of  real  real  merchant- 
merchantable  quality.  Such  as  maybe  determined  to  be  *  other-  an^  ^^i|^'^^  ' 
wise  by  impartial  judges  to  be  rejected,"  &c.     An  action  having  might  be  de- 
been  brought  by  the  plaintiff  against  the  defendant  for  the  non-  teraimedtobe 
performance  of  this  contract,  the  defendant  having  refused  to  impartialjudg- 
accept  any  part  of  the  logwood,   because,  as  he  alleged,  the  ^s  to  be  reject- 
whole   was   not   Campeachy  logwood ;   and  Lord  Ellenborough,  is  bound  to 

C.  J.  having  been  of  opinion,  at  the  trial  at  Guildhall,  that  the  *^J^^  ^^  "^"ch 
°  r  J  '  1         of  the  wood 

defendant  tendered  as 
turned  out  to 
be  of  the  sort  described,  at  the  contract  price  ;  though  it  appeared  at  the  time  that  a  part,  which 
was  afterwards  ascertained  to  be  16  out  of  the  300  tons,  was  of  a  different  and  inferior  de- 
scription. 
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defendant  was  bound  to  take  that  which  was  Campeachy  log- 
wood ;  it  was  agreed  to  refer  the  cause  to  an  arbitrator  to  decide 
what  was  Campeachy,  and  the  sum  due  to  the  plaintiff  for  the 
same ;  and  he  found  that  284  out  of  the  300  tons  were  Campeachy, 
and  awarded  the  defendant  to  pay  to  the  plaintiff  the  contract 
price  of  35/.  per  ton  upon  that  quantity,  to  the  amount  of 
9,940/. 

The  Attorney-General  now  moved  to  set  aside  the  award,  and 
argued,  that  till  it  was  ascertained  how  much  of  the  300  tons 
was  Campeachy  and  of  a  real  merchantable  quality,  the  defend- 
ant could  not  tell  to  what  amount  he  was  to  give  the  bills ;  it 
being  now  admitted  that  the  whole  quantity  did  not  correspond 
with  the  contract.  He  therefore  contended  that  the  defendant 
was  not  bound  by  the  contract  price  for  a  part  only  of  the  sti- 
pulated quantity,  and  that  the  arbitrator  ought  not  to  have 
allowed  the  full  contract  price  for  that  which  was  Campeachy, 
but  only  the  difference  between  the  contract  price  and  what  the 
article  would  have  sold  for  at  the  time  when  the  true  quantity  of 
Campeachy  logwood  to  be  paid  for  by  the  defendant  was  ascer- 
tained. 

But  the  Court  were  of  opinion  that  the  arbitrator,  who  was  put 
in  the  place  of  the  jury,  had  done  right  in  giving  the  contract 
price  for  the  quantity  found  to  be  Campeachy ;  the  defendant 
having  repudiated  the  whole  contract,  and  refused  to  accept  any 
part  of  the  logwood  when  it  was  first  offered  to  him ;  and  that 
the  plaintiff  had  a  right  to  stand  upon  the  contract. 

Rule  refused. 


Tuetday, 
Nov,  12th. 

A  promissory 
noteof  thede- 
fendant'sjpro- 
mising  to  pay 
so  much  at 
their  banking' 
house  at  IV.  re- 
quires a  de- 
mand of  pay- 
ment therey  in 
order  to  give 
the  holder  a 
cause  of  ac- 
tion, if  itbe  not 
paid. 


Saunderson  against  Bowes  and  Others. 

^^HE  plaintiff  declared  in  assumpsit  upon  a  promissory  note, 
-^  as  bearer  thereof,  against  the  defendants  as  the  makers ;  and 
stated  in  his  first  count  that  whereas  M.  F.  (one  of  the  defend- 
ants), for  himself  and  the  other  defendants,  heretofore,  to  wit, 
on  the  J  St  oi  September,  1808,  at  Workington,  in  the  county  of 
Cumberland,  to  wit,  at  London,  &c.,  according  to  the  form  of  the 
statute,  made  a  certain  note  in  writing  commonly  called  a  pro- 
missory note,  and  thereby  on  demand  promised  to  pay  at  the 
banking'-house  there,  to  wit,  at  Workington  aforesaid,  to  one  R. 

Nelson 
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Nelson  or  hearer,  the  sum  of  ll.  Is.  value  received;  and  the  1811. 
plaintiff  afterwards,  to  wit,  on  the  same  day  and  year  aforesaid, 
at  London,  &c.  duly  became,  and  before  and  at  the  time  of  the  against 
exhibiting  of  this  bill  was,  and  still  is,  the  bearer  of  th§  said  Bowes. 
note ;  whereof  the  defendant  afterwards,  to  wit,  on  the  day  and 
year  aforesaid,  at  London,  &c.,  had  notice ;  by  reason  of  which 
premises,  and  by  force  of  the  statute,  &c.  the  defendants  became 
liable  to  pay  to  the  plaintiff"  the  said  sum  of  money  in  the  said 
note  specified,  according  to  the  tenor  and  effect  of  the  said  note. 
And  beino-  so  liable,  the  defendants,  in  consideration  thereof, 
afterwards,  to  wit,  at  London,  &c.  undertook  and  promised  the 
plaintiff^  to  pay  him  the  said  sum  of  money  in  the  said  note  spe- 
cified, according  to  the  tenor  and  effect  of  the  said  note.  There 
were  several  other  counts  on  similar  notes,  and  also  the  com- 
mon counts  for  money  paid,  money  had  and  received,  and  upon  [  501  ] 
an  account  stated ;  and  then  the  declaration  concluded — Yet 
the  defendants,  not  regarding  their  said  several  promises  and 
undertakings  so  by  them  in  manner  and  form  aforesaid  made, 
&c.  have  not  yet  paid  the  said  several  sums  of  money,  &c.  to  the 
plaintiff,  although  often  requested :  but  the  defendants  to  pay  the 
same,  or  any  part  thereof,  have  hitherto  altogether  refused,  and 
still  do  refuse,  to  the  damage  of  the  plaintiff  of  30/.,  &c. 
The  defendants  demurred  generally  to  all  the  counts  on  the 
promissory  notes,  and  pleaded  the  general  issue  to  the  money 
.counts. 

Richardson  in  support  of  the  demurrer.  This  case  is  not 
affected  by  the  late  determination  of  this  court  in  Fenton  v. 
Goundry  [a),  which  was  the  case  of  an  acceptance ;  for  an  ac- 
ceptance is  no  part  of  the  original  bill  of  exchange  ;  the  acceptor 
coming  in  collaterally  to  the  bill,  and  being  at  liberty  to  accept 
it  or  not  as  he  pleases.  There  is  no  decision  of  the  court  there- 
fore on  this  point,  and  the  only  case  that  bears  against  the 
plaintiff  is  that  of  Wild  v.  Rennat^ds  {b),  where  Bayley,  J.  held 
that  if  a  promissory  note  were  made  payable  at  a  particular 
place,  there  was  no  necessity  for  pi'oving  that  it  was  presented 
there  for  payment  in  an  action  against  the  maker :  but  it  does  not 
appear  there  that  the  place  of  payment  was  incorporated  in  the 
note.  [BaT/ley,  J.  As  far  as  I  recollect,  the  place  was  not  incor- 
porated in  the  note,  but  was  mentioned  in  a  memorandum  at 

(a)  13  East,  459. 

<J>)  Sittings  mHil.  term,  1809,  cited  in  i  Camph.  425. 

/  the 
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[  503  ] 


the  foot  of  it.]  In  Saunderson  v.  Judge  {a),  the  principal  point 
decided  was,  that  the  note  need  not  be  presented  to  the  party 
himself,  but  that  a  presentation  at  the  place  pointed  out  in  the 
note  as  the  place  of  payment*  was  sufficient:  and  as  to  what  was 
said  concerning  the  memorandum  being  part  of  the  contract  or 
not,  it  was  extra-judicial.  But  there  also  it  appeared  that  the 
place  of  payment  was  not  incorporated,  as  here,  in  the  body  of 
the  note,  but  in  a  memorandum  at  the  foot  of  it.  Other  cases 
of  this  description  were  tried  on  the  last  Northern  circuit,  some 
at  Carlisle,  and  others  at  hajicaster,  in  all  of  which  Wood,  B. 
held  that  application  for  payment  was  necessary  to  be  made  at 
the  place  where  the  notes  were  made  payable.  At  Lancaster^ 
he  said  that  he  had  considered  the  subject  again  since  the  trial 
of  the  first  cases  at  Carlisle,  and  was  quite  satisfied  that  applica- 
tion should  be  made  at  the  place  of  payment  mentioned.  If  it  be 
considered  on  principle,  there  is  nothing  to  prevent  parties  from 
making  their  contracts  in  what  form  they  please,  and  the  terms 
of  them  must  be  abided  by.  He  then  referred  to  a  class  of 
cases  collected  by  Mr.  Serjt.  Williams,  in  a  note  on  BirJcs  v. 
Trippet,  1  Saund.  33.,  where  a  distinction  is  taken  between  a 
promise  to  pay  a  mere  duty  upon  request,  which  needs  no 
actual  request ;  and  a  promise  to  pay  a  collateral  sum  upon 
request,  where  there  must  be  an  actual  request :  but  the  court 
said  that  he  need  not  labour  that  point.  He  observed,  that  the 
principle  of  all  those  cases  was,  that  where  the  request  was  part 
of  the  contract,  it  must  be  averred  in  the  declaration  and 
proved.  Here  then  it  appears  that  a  request  of  payment  at  the 
particular  place  named  in  the  note  is  necessary  to  give  the  cause 
of  action,  because  both  the  request  and  the  place  are  part  of  the 
contract.  A  banker  has  a  particular  place  where  all  his  money 
is  deposited,  and  where  all  his  clerks  are  prepared  to  answer 
demands  upon  him ;  and  there  is  no  rule  of  law  to  restrain  him 
from  making  his  notes  payable  at  that  particular  place,  and  not 
elsewhere.  He  cannot  be  prepared  to  pay  all  his  notes  at  any 
other  place  where  he  may  happen  to  be  at  the  time,  and  the  in- 
convenience would  be  excessive  if  he  were  liable  to  be  called 
upon  elsewhere. 

Holroyd  contra.  Upon  a  contract  of  this  nature  it  is  not  ne- 
cessary to  allege  any  special  request  either  as  to  time  or  place. 
The  essence  of  the  contract  is  a  promise  to  pay  the  money 

(«)  2  if.  Blac.  509. 

every 
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every  where,  and  the  action  itself  is  a  sufficient  demand.  It  may  1811 
be  admitted  that  this  is  distinguishable  in  the  form  of  the  con- 
tract from  the  late  case  of  Fenton  v.  Goundry  {a),  but  it  must  be 
governed  by  the  same  principle.  Would  not  an  indorser  upon  Bowes 
default  of  the  makers  be  liable  to  pay  the  note  any  where  ?  The 
distinction  is  well  taken  in  the  cases  referred  to  in  the  note  in 
Saunders,  that  where  a  plaintiff  sues  for  a  duty  and  not  for  a 
collateral  sum,  he  need  not  allege  a  special  request:  but  here 
the  plaintiff  sues,  not  for  a  collatei'al  sum,  but  for  a  debt  due  ; 
for  it  is  expressed  to  be  for  value  received :  the  party  to  whom  the 
note  is  made  payable  might  have  brought  an  action  for  money 
had  and  received.  Where  an  acceptor  engages  to  pay  money 
at  a  day  certain,  no  special  request  is  necessary  to  be  alleged  or 
proved  ;  neither  is  it  in  the  case  of  a  drawer  :  why  then  should 
it  be  otherwise  where  the  promise  stated  is  to  pay  at  a  particular 
place?  In  the  case  of  a  bond,  where  a  condition  is  stated  to  do 
a  particular  thing,  the  penalty  is  not  saved  by  the  obligee  not 
having  done  something  which  he  engaged  to  do,  unless  his 
omission  obstructed  the  obligor  and  prevented  him  from  doing 
the  act,  and  he  did  all  he  could  towards  the  performance  of  it. 
The  cases  upon  this  subject  are  collected  in  2  Com.  Dig.  title 
Condition,  L.  4,  5.  [Baylei/,  J.  looking  over  the  cases  collected 
under  the  same  title  G.  9.  referred  to  one  which  says  that  if  a  I"  504-  1 
place  certain  be  limited  for  payment,  the  party  is  not  bound  to 
pay  it  any  where  else  (i).]  A  tender  and  refusal  is  equivalent  to 
payment  against  the  suit  of  the  party  ;  but  where  the  obligation 
is  to  pay  to  a  third  person,  a  tender  and  refusal  will  not  save 
the  bond.  If  the  obligor  engage  to  go  to  a  particular  place  to 
pay  the  money,  he  must  go  there  with  it,  and  the  bond  is  not 
saved  if  he  do  not,  though  the  obligee  were  not  at  the  place 
ready  to  receive  it.  If  the  condition  of  the  bond  be  that  the 
obligor  will  enfeoff  the  obligee  of  certain  land  on  a  particular 
day,  it  is  not  sufficient  in  an  action  on  the  bond  for  the  obligor 
to  say  that  the  obligee  did  not  attend  at  the  day,  but  the  obligor 
must  shew  that  he  went  to  the  land  and  executed  the  feoffinent, 
and  was  ready  to  have  delivered  seisin,  but  that  the  obligee  was 
not  there  to  receive  seisin.  So  in  covenant  for  non-payment  of 
rent,  the  lessee  may  plead  that  he  went  on  the  land  on  the  day,  &c. 

(a)  13  East,  459. 

{i)  For  this  is  cited  1  RoJ.  Abr.  445.  1.  52. 444.  /.  7. 
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ready  to  pay  the  rent,  and  that  no  one  came  to  receive  it  on 
the  part  of  the  lessor.  This  therefore  is  at  most  matter  of  de- 
fence. Where  a  party  promises  to  pay  money  at  a  particular 
place,  he  may  not  be  bound  to  pay  it  elsewhere ;  but  it  comes 
properly  by  way  of  defence  for  him  to  shew  that  he  was  ready 
at  the  time  and  place  to  pay  the  money,  and  that  the  plaintiff 
was  not  there  ready  to  receive  it.  [Lord  Ellenbovmigh,  C.  J. 
Those  are  cases  where  money  is  to  be  paid,  or  something  to 
be  done  at  a  particular  time  as  well  as  place;  therefore  the 
party  may  readily  make  an  averment  that  he  was  ready  at  the 
time  and  place  to  pay,  and  that  the  other  party  was  not  ready 
to  receive  it :  but  here  the  time  of  payment  depends  entirely  on 
the  pleasure  of  the  holder  of  the  note.]  In  1  Roll.  Ab.  i-iS. 
1.  20.  is  a  case  of  an  engagement  to  deliver  goods  at  Botterdam 
upon  request;  and  the  court  held  that  a  request  at  Rotterdam 
was  not  necessary,  but  might  be  made  elsewhere.  This  being 
a  duti/y  no  special  request  was  necessary,  but  the  action  is  a 
sufficient  request ;  and  there  is  a  breach  of  the  promise  by  non- 
payment on  such  demand.  And  as  to  the  place,  it  is  matter 
of  defence  for  the  defendant  to  plead  that  he  was  always  ready 
to  pay  at  the  banking-house  at  Workington.  It  is  no  part  of 
the  plaintiff's  cause  of  action,  which  is  the  breach  of  the  pro- 
mise to  pay  the  money,  but  a  matter  of  defence  to  be  pleaded, 
that  the  defendant  was  ready  at  all  times  at  the  place  stipulated 
to  make  the  payment.  A  plea  of  tender  alone  would  not  be 
sufficient  in  these  cases  without  bringing  the  money  into  court, 
which  transfer*  the  payment  to  another  place.  [It  having  been 
suggested,  that  there  was  a  general  refusal  alleged  at  the  con- 
clusion of  the  declaration  which  might  include  a  refusal  at  the 
banking-house  at  Workington  as  well  as  elsewhere;  he  observed, 
that  there  being  no  time  or  place  alleged  to  such  refusal,  he 
could  not,  without  a  particular  venue  laid,  argue  that  it  was  an 
allegation  of  a  refusal  to  pay  there.  And  Bayley,  J.  observed 
that  a  refusal  alleged  generally  did  not  imply  a  refusal  at  the 
particular  place.] 

Richardson  in  reply.  The  distinction  taken  in  the  cases 
between  a  promise  to  perform  a  duty,  (in  which  case  the  law 
raises  the  promise,)  and  a  collateral  promise,  does  not  apply  to 
a  case  like  this  where  there  is  a  special  contract ;  where  the 
duty  only  results  from  the  previous  performance  of  certain  acts 
by  the  party  seeking  to  enforce  it.     A  promise  to  perform  a 

duty, 
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duty,  where  no  request  is  necessary,  is  where  the  consideration        1811. 
being  executed,   the  promise  is  raised  by  law  from  the  actual  ' 

situation  of  the  parties.  [Lord  Ellenbot'oiigh,  C.  J.  This  is  a  against 
duty  created  by  the  instrument  itself^  with  certain  limits  and  BowEis. 
qualifications:  the  duty  did  not  arise  anterior  to  the  instru- 
ment.] The  holder  must  abide  by  the  note  itself,  and  that  is 
formed  upon  a  qualified  promise.  Cases  on  bonds  are  very 
different  from  the  present :  most  of  the  instances  are  of  bonds 
conditioned  to  do  something  at  a  particular  time;  but  these 
notes  come  into  the  bank  at  all  times  at  the  pleasure  of  the 
holder,  and  the  bankers  are  and  can  only  be  ready  to  pay  them 
at  the  particular  place.  Where  a  contract  is  in  its  nature  con- 
ditioned and  qualified,  the  party  availinghimself  of  it  must  shew 
that  he  has  done  all  that  lies  on  him  to  do  by  the  terms  of  it. 
As  to  its  being  laid  generally,  that  the  defendants  refused  to 
pay ;  the  mere  omission  is  a  refusal  in  law,  and  no  proof  of  a 
special  request.  The  application  for  payment  at  the  banking- 
house  is  a  condition  precedent,  the  performance  of  which  the 
plaintiff  must  shew,  otherwise  his  declaration  is  substantially 
bad,  and  may  be  taken  advantage  of  on  general  demurrer.  The 
cases  are  collected  in  the  notes  in  1  Saunders  32 ;  amongst 
others  Batch  v.  Owen  (a;,  and  Morton  v.  Lamb  (b) ;  to  which 
may  be  added  Jnclreisos  v.  Hopwood  (c).  In  the  last  of  these 
cases  it  was  held  in  an  action  against  the  drawer  {d)  of  a  bill, 
that  a  demand  at  the  particular  place  was  a  condition  prece- 
dent ;  and  that  was  in  fact  decided  on  general  demurrer,  be- 
cause all  the  special  causes  of  demurrer  were  over-ruled. 

Lord  Ellenborough,  C.  J.  This  case  is  materially  different  [  507  ] 
from  that  of  Fenton  v.  Goundry^  lately  decided  by  this  court ; 
which  was  the  case  of  a  bill  drawn  generally,  but  accepted, 
payable  at  a  particular  place ;  which  special  acceptance  we 
considered  merely  as  importing  the  intention  of  the  party,  that 
he  would  be  found  when  the  bill  became  due  at  that  place  as 
his  house  of  business,  where  he  should  be  prepared  to  pay  it. 
There  the  acceptance  payable  at  the  place  was  no  part  of  the 
original  conformation  of  the  bill  itself;  but  here  the  words  re- 
strictive of  payment  at  the  place  named  are  incorporated  in  the 
original  form  of  the  instrument,  which  alone  creates  tlie  con- 

(fl)  5  Term  Rep.  409.         {bj  7  Term  Rep.  12 S.  (c)  2  Taunt.  61. 

id)  The  case  of  Callaghan  v.  uiyletU  2  Campb,  N.  P.  Ctts.  519,  550.  ex- 
tended this  lule  to  the  case  of  an  acceptor. 

tract 
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[  508  ] 


tract  and  duty  of  the  party.  This  is  not  like  cases  cited  of 
duties  which  are  transitory  witli  the  person ;  but  here  the  duty 
is  to  be  performed,  and  the  money  is  made  payable,  at  a  specific 
place,  viz.  the  defendants'  banking-house,  at  Workhigton.  Un- 
der such  circumstances  a  demand  there  by  the  holder  is  a  con- 
dition precedent,  in  order  to  give  himself  a  title  to  receive  the 
money.  Neither  is  it  like  the  case  of  bonds  with  conditions, 
where  the  party  is  originally  liable  to  the  sum  named  in  the 
bond;  and  he  is  to  found  his  defence,  and  relieve  himself 
against  the  payment  of  the  penalty,  by  shewing  performance  of 
the  condition :  that  must  come  from  him  by  way  of  defence : 
but  here  the  defendant's  duty  was  limited  by  the  instrument 
itself,  and  nothing  was  demandable  of  him  but  upon  the  instru- 
ment. If  the  action  for  money  lent  or  money  had  and  received 
would  lie  merely  upon  the  evidence  of  the  note  in  question,  let 
the  plaintiff  bring  such  an  action  :  but  this  action  upon  the  note 
will  not  lie,  unless  the  plaintiff  has  demanded  payment  at  the 
appointed  place.  And  I  cannot  but  say  that  it  is  very  conve- 
nient that  such  a  condition  should  be  incorporated  in  the  note 
itself;  for  it  would  be  very  inconvenient  that  the  makers  of 
notes  of  this  description  should  be  liable  to  answer  them  ever}'- 
where,  when  it  is  notorious  that  they  have  made  provision  for 
them  at  a  particular  place,  where  only  they  engage  to  pay  them. 
Then  if  the  request  at  the  place  be  a  condition  precedent,  it 
should  have  been  averred,  and  for  want  of  such  an  avennent  the 
declaration  is  bad.  But  I  still  think  that  this  is  distinguishable 
from  the  case  of  Fento7i  v.  Goundry. 

Grose,  J.  This  is  a  promise  to  pay  at  the  defendants' 
banking-house  at  Worlcington^  but  the  defendants  could  not  pay 
the  note  there  if  the  holder  did  not  apply  there  for  payment, 
and  therefore  the  non-payment  of  it  was  the  favdt  of  the  holder 
himself.  The  defendants  only  made  a  special  engagement  to 
pay  the  note  at  their  banking-house,  and  they  did  not  engage  to 
pay  it  elsewhere  :  a  request  then  was  necessary  to  be  made  at 
the  banking-house  to  give  a  cause  of  action ;  and  there  being  no 
averment  in  the  declaration  that  a  request  was  made  there,  the 
action  will  not  lie. 

Le  Blanc,  J.  The  plaintiff  had  no  other  engagement  with 
the  defendants  than  upon  this  note,  by  which  the  defendants 
promise  to  pay  so  much  on  demand  at  Workington :  diere  was 
no  antecedent  duty  owing  from  them,    but  their  duty  arises 

solelv 
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solely  upon  the  instrument,  and  therefore  the  court  must  look         1811. 

at  the  instrument  in  order  to  see  what  that  duty  was.     Now  by         

the  terms  of  it  the  holder  of  the  note  must  brinf^  himself  to  the   Saunderson 

place,  and  demand  payment  there,  before  he  can  entitle  himself       Bowes. 

to  receive  the  money :  it  is  strictly  therefore  a  case  of  a  condition 

precedent,  of  which  the  plaintiff  must  aver  performance  in  order      [  509  ] 

to  bring  himself  within  the  defendant's  promise,  and  is  different 

from  the  cases  on  bond,  where  the  party  is  to  discharge  himself 

from  the  penalty  by  shewing  performance  of  the  condition :  but 

here  the  plaintiff,  not  having  entitled   himself  within  the  terms 

and  meaning  of  the  instrument  upon  which  he  sues,   cannot 

recover. 

Bayley,  J.  In  the  case  of  a  bond  the  defendant  is  liable  to 
the  debt,  unless  he  bring  himself  within  the  saving  of  the  con- 
dition :  it  lies  therefore  upon  the  defendant  in  that  case  to  shew 
that  he  has  done  all  required  by  the  condition  in  order  to  excuse 
himself  from  the  penalty.  But  in  assumpsit  upon  a  contract 
the  plaintiff'  must  shew  that  he  has  done  every  thing  that  lay 
upon  him  to  do,  in  order  to  bring  himself  within  the  contract, 
and  entitle  him  to  sue  upon  it.  Now  here  the  terms  of  the  con- 
tract are  a  promise  by  the  defendants  to  pay  on  demand  at  a 
certain  place  :  then  the  plaintiff'  must  bring  himself  within  those 
terms,  by  shewing  that  he  made  a  demand  upon  the  defendants 
at  that  place ;  and  the  defendants  cannot  be  made  liable  beyond 
the  terms  of  their  contract,  which  is  to  pay  at  Workington. 
Where  a  person  contracts  generally  to  pay  a  sum  of  money,  he 
is  liable  to  the  creditor  every  where  ;  but  where  a  person  binds 
himself  even  by  bond  to  pay  at  a  particular  place,  there  he  is 
not  liable  at  any  other  place,  and  the  demand  must  be  made 
upon  him  there.  So  here  the  defendants,  having  contracted  to 
pay  on  demand  at  a  particular  place,  are  not  liable  but  upon 
a  demand  at  that  place. 

Judgment  for  the  defendants. 
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Nov.  Isth.  ° 

Su*^}^- 1     '^PO  debt  on  bond  dated  6th  of  March  45  Geo.  S.  whereby  the 

A  bond  with       JL   i  r  -       . 

a  condition,  defendant  and  Johi  Melliss  became  jointly  and    severally 

reciting  that     bound  with  Joseph  Wat/mi  to  the  plaintiffs  in  the  penal  sum  of 

itic  t)rinciD3.1 

obligor,  with    2000/.,  the  defendant  pleaded  non  est  factum  ;  and  the  plaintiffs 

his  sureties,       jj^d  oyer  of  the  condition,  which  ran  thus :    "  Whereas   the 

became  bound 

as  collector  of  above  bounden  J.   WatJcin  being  desirous  of  becoming  one  of 

certain  duties    ^j,g  collectors  of  the  parish  of  St.  Pancras  within  the  division  of 
assessed  under    rr  n  •       ^  c  c    ^  i  • 

the  Stat.  43       Holborn,  m  the  county  of  Middlesex,  of  the  rates  and  duties 

G.  3.  (c.  122.)  charged  and  assessed  under  and  by  virtue  of  an  act  made  and 

to  the  com-  ,  •      i  ^  ,   x     .     .     i    i         »  c 

missioners        passed  m  the  43  (jteo.  3.  (a),  intituled,  "  An  act  tor  granting  to 

acting  for  the  his  Majesty,  until  the  6th  day  of  May  next  after  the  ratification 
district  under      c        ^   c   •  •  o  -i      •  i  n 

that  statute       ^^  *  dennitive  treaty  oi  peace,  a  contribution  on  the  proiits 

for  the  due  arising  from  property,  professions,  trades,  and  offices,"  hath 
pavment  of  offered  himself,  together  with  the  above  bounden  Daniel  Rauoles 
those  duties  and  John  Melliss,  as  security  for  the  said  parish,  for  collecting 
ceiver-ffene-  ^^^  P^ji^g  of  the  said  rates  and  duties  pursuant  to  the  directions 
ral,  comd  not,  of  the  said  recited  act :  and  whereas  the  above  named  J.  Nares 
enforced  if  ^"^  '^'  ^^W^  ^^^  two  of  the  commissioners  acting  in  the  execu- 
the  statute  re-  tion  of  the  said  act  for  the  division :  now  the  condition  of  this 
iwt  autJiorize  *ot>ligation  is  such,  that  if  the  said  J.  Watkin  shall  'well  and  truly 
the  collection  demand  the  several  rates  and  duties,  in  the  said  act  respectively 
ot  those  du-  mentioned.,  of  the  respective  persons  within  the  said  parish 
in  fact  the         charged  therewith,   according  to  the  directions  of  the  said  act, 

collector  had  q^^^  proceed  in  default  of  payment  to  recover  the  same  by  due 
received  sums  ,.,  t  7  i^.-^, 

from  the  sub-    course  01  law,  and  pay  the  same  over  to  the  Keceiver-Lxeneral  or 

jects  as  and  jiig  Deputy  in  manner  directed  by  the  commissioners  acting 
ties.   But  that  within  the   said  division  in  the  execution  of  the  said  act ;  then 

statute  autho-    this  obligation  to  be  void."     The  plaintiffs  then  suggested  a 
rizing  the  du- 
ties to  be  as-  (a)  C.  122. 

sessed  and  breach 

collected 

**  under  the  regulations  of  any  act  to  be  passed  in  the  same  session  of  parliament  for  consoli- 
dating certain  of  the  provisions  contained  in  any  act  or  acts  relating  to  the  duties  under  the  ma- 
nagement of  the  commissioners  for  the  affairs  of  taxes,"  &c.  was  held  to  speak  the  language  of 
tJie  legislature  as  from  the  commencement  of,  and  with  reference  to,  the  whole  session,  and 
to  relate  to  a  prior  act,  with  the  title  referred  to,  passed  in  the  same  sessions,  {c.  99.),  and  in- 
dorsed accordingly  with  a  prior  date,  by  virtue  of  the  stat.  33  Geo.  3.  c.  13. 

And  such  bona  may  be  put  in  force  against  one  of  the  sureties,  though  he  were  not  ap- 
prized of  the  defavJt  of  the  principal  collector  in  not  paying  over  duties  collected  by  him,  nor 
called  upoa  for  an  indemnity  by  the  commissioners,  till  after  the  dismissal  from  oflice  of  such 
collector. 


ROWLES. 

*Breach, 


IN    THE    FlPTY-SJiCOND    YeAR    OF    OEORGE    III.  511 

breach*  of  the  condition  that  J.  WatMn  from  the  making  of  the  said         1811* 

Ivritino-  obliiratorv  until  the  20th  of  September  then  next  follow-  ' 

°  .  Nar& 

ing  was  arid  continued  to  be  one  of  the  collectors  of  the  parish  of    ^^^  Another 

St.  Pancras,  within  the  division  of  Holborn,  in  the  county  of  agaimt 
Middlesex,  of  the  rates  and  duties  charged  and^  assessed  under  and 
hy  virtue  of  ike  said  act  of  the  43  G.  3.,  intituled  as  aforesaid, 
(^.  e.  c.  1^22);  and  that  he,  as  such  collector  and  during  that 
time,  to  wit,  on  the  6tli  of  March  1805,  and  on  divers  other 
days  between  that  day  and  the  20th  of  September  then  next 
following,  at  Westminster,  ^c,  did  demand  and  receive  divers 
sums,  amounting  in  the  whole  to  1 200/.  as  and  for  cefiain  rates 
and  duties  i?i  the  said  act  respectively  mentioned,  from  divers  per- 
sons within  the  said  parish  respectively  charged  therewith :  yet 
the  said  J.  Watkin  did  not,  nor  would,  although  requested,  pay 
over  the  said  several  sums  of  money  so  received  by  him  as  afore- 
said, or  any  part  thereof,  to  the  Receiver-General  of  that  part 
of  the  county  of  Middlesex  where  the  said  parish  of  St.  Pancras 
is  situate,  or  his  deputy,  in  manner  in  that  behalf  directed  by 
the  commissioners  acting  within  the  said  division  of  Holborn,  in 
the  execution  of  the  said  act  of  parliament,  or  otherwise  how- 
soever ;  but  wholly  refused  and  made  default,  &c. 

This  cause  was  tried  before  Lord  Ellenborough,  C.  J.  at  the       [  512  ] 
sittings  after  Michaelmas  Term  1808,  in  Middlesex,  when  a  ver- 
dict was  taken  for  the  plaintiffs  on  the  issue  joined,  and  the  jury 
assessed  damages  to  the  amount  of  506/.  ]  95.  2d.,  subject  to  the 
opinion  of  the  court  on  the  following  case. 

The  plaintiffs  are  two  of  the  commissioners  duly  appointed 
for  executing  the  general  purposes  of  the  act  of  the  43  G.  3.  C. 
122.,  within  and  for  the  Holborn  division  in  the  county  of  Mid- 
dlesex. J.  Wat/cin,  in  the  condition  of  the  bond  named,  was  on 
the  10th  of  February  1805  appointed  to  collect  the  rates  and 
duties  charged  and  assessed  wider  and  by  virtue  of  the  said  act 
for  the  year  1 804,  in  the  parish  of  St.  Pancras,  within  the  divi- 
sion oi  Holborn,  in  the  county  of  Middlesex ;  none  of  the  duties 
for  that  year  having  been  until  then  assessed :  and  on  the  6th 
o^  March  1805  the  defendant  and  J.  Melliss,  as  the  sureties  of 
Watkiji,  executed  the  bond  on  which  this  action  is  brought. 
JVatkin  immediately  proceeded  to  collect  the  taxes  by  virtue  of 
such  appointment,  and  between  the  time  of  executing  the  bond 
in  question  and  the  September  following,  he  collected  ]  114/.  145. 
IQd.,  out  of  which  he  paid  to  the  Receiver-General,  including 

B  B  2  the 
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1-81  r.        the  poundage  due  to  him,  607/-  155.  8^/.,  leaving  a  balance  due 

from  him  of  506/.  1 9s.  2d.     He  was  called  upon  by  the  com- 

andiCmnher    missioners,  and  directed  by  them  to  pay  over  the  said  balance 
against        to  the  Receiver-Gfeneral ;  which  he  refused  to  do,    and  was 

RowLEs,  thereupon  dismissed  from  the  said  office  of  collector,  and  is  a 
defaulter  to  that  amount ;  and  to  recover  the  last-mentioned 
sum  this  action  is  brought.  The  plaintiffs,  between  the  time  of 
executing  the  bond  and  the  September  following,  had  knowledge 
that  Watkin  had  made  default  in  not  paying  over  sums  of  money 

[  513  ]  collected  by  him  to  the  Receiver-General;  but  gave  no  notice 
thereof  to  the  defendants  Rawles  and  Melliss,  or  either  of  them, 
nntil  after  the  revocation  of  Watkin's  appointment  as  such  col- 
lector. Watkin  had  no  lands,  tenements,  goods,  and  chattels, 
whereby  his  deficiency  or  any  part  thereof  could  have  beert 
satisfied  (a).  If  the  plaintiff's  were  entitled  to  recover,  the 
verdict  was  to  stand  ;  otherwise,  a  nonsuit  was  to  be  entered. 

This  case  first  came  on  for  argument  in  Easter  term  last,  when 
Reader^  for  the  plaintiffs,  was  stopped  by  the  court ;  and  //«/- 
<wood.^  Serjt.  for  the  defendant,  was  called  upon  to  support  hisr 
objections  to  the  action ;  which  he  stated  to  be,  first,  that  this' 
bond  could  have  no  operation  at  all  under  the  act  of  parliament 

I      '  on  which  it  professed  to  be  founded,  viz.  the  statute  43  Geo.  3. 

c.  122  ;  for  that  act  gives  no  power  to  levy,  assess  or  collect  the 
rates  in  question,  but  only  enacts  by  section  2.  that  the  duties 
thereby  granted  shall  be  "  assessed,  &c.,  and  collected  under 
the  regulations  of  any  act  to  he  passed  in  the  present  session  of 
parliament,ybr  consolidating  certain  of  the  provisions  contained  in 
any  act  w  acts  relating  to  the  duties  wider  the  management  of  the 
commissioners  for  the  affairs  of  taxes,  and  for  amending  the  said 
actStSfC."  This  act  was  passed  on  the  11th  August  1803,  and 
no  subsequent  act  of  the  kind  referred  to  was  passed  in  any  sub- 
sequent part  of  the  session ;  but  an  act,  with  the  title  described 
in  this  section,  was  passed  in  the  prior  part  of  the  session,  viz. 
on  the  27  th  of  July  1803 ;  which  is  the  act  of  the  43  Geo.  3.  c. 
99.  The  second  objection  was,  that  if  the  bond  were  valid,  the 
defendant,  who  is  the  surety,  was  at  all  events  discharged  by  the 
£  514  ]  laches  of  the  commissioners  in  not  enforcing  the  bond  against 
the  principal  in  due  time,  and  in  not  giving  due  notice  to  the 
sureties  of  the  default  of  the  principal.     But 

(fl)  Vide  8tat.  4S  Geo.  5.  c.  99.  s.  1 S. 

Lord 
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Lord  Ellenborougii,  C.J.  said  the  attention  of  the  court        1811. 

Ji ad  only  been  called  by  the  marginal  note  in  the  paper  book  to         

the  question,  whether  the  commissioners  had  been  guilty  of  any    ^^j  Another 
laches  in  dismissing  the  collector  before  they  called  upon  the        against 
sureties  for  payment;  but  he  was  satisfied  that  they  had  done         owles. 
perfectly  right  in  dismissing  the  collector  as  soon  as  they  had 
discovered  his  delinquency ;  and  on  that  ground  the  case  would 
not  admit  of  argument.     The  collector  might,  for  aught  that 
appeared,  have  been  guilty  of  default  on  the  31st  of  August^ 
iind  the  commissioners  might  have  dismissed  him  on  the  1st  of 
September.     With  respect  to  the  other  objection,  if  any,  it  ap-  ^, 

peared  upon  the  record.       The  court  thereupon  directed  the 
postea  to  be  delivered  to  the  plaintiffs.     And  Park  on  a  sub- 
sequent day  in  the  term  moved  to  arrest  the  judgment  upon  the 
■objection  first  mentioned ;  the  bond  appearing  by  the  condition 
to  have  been  taken  upon  the  statute  43   Geo.  3.  c.  122.,  which 
did  not  authorize  the  taking  of  any  such  security  for  the  raising 
•of  the  duties  in  question.     A  rule  to  shew  cause  was  granted, 
which  having  stood  over  till  this  term,  cause  was  now  shewn  by 
Reader  for  the  plaintiffs  ;  who  contended,  first,  that  the  bond 
was  wai'ranted  by  the  act  of  parliament ;  or  if  it  were  not,  &till 
it  was  njot  a  void  security  at  law.     The  objection  made  is  alto- 
gether critical:  the  act  of  the  43  G.  3.  c.  122.  s.  2.,  directs  the 
duties  thereby  granted  to  be  assessed   and  collected  under  the 
regulations  of  any  act  to  be  passed  in  that  session  with  a  certain 
title.     This  was   a  mere   slip  in   the  expression ;    for  the  act 
referred  to  as  one  to  be  passed  had  then  actually  passed,  and  is      [  515  "] 
classed  as  chap.  99.  in  the  acts  of  the  same  session,  and  no  other 
act  passed  in  the  same  session  having  a  similar  title,  or  contain- 
ing provisions  with  any  reference  to  this  act;  and  the  act  classed 
as  c.  99.  has  the  very  title  referred  to  in  the  act  classed  as  c.  122. 
It  is  probable  that  the  two  acts  were  passing  through  the  House 
of  Commons  at  the  same  time,  and  that  when  section  2.  of  the 
latter  act  was  framed,  the  act  c.  99.  had  not  passed,  and  was  not 
intended  to  receive  the  royal  assent  until  after  the  other.    Chap. 
99.  5.  3.  also  refers  to  new  duties  which  might  thereafter  be 
placed  under  the  management  of  the  commissioners  for  the 
affairs  of  taxes,  to  be  assessed  under  the  regulations  of  that  act. 
It  being  clear,  therefore,  that  the  two  acts  refer  to  each  other, 
perhaps  the  words  to  be  might  be  rejected  as  inapplicable,  and 
the  words  of  chap.  122.  be  read,  "  any  act  passed  in  the  present 
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session  of  parliament."  [Lord  Ellcnborough,  C.  J.  Is  there 
any  occasion  to  reject  those  words  at  all  ?  Why  may  not  the 
words  "  any  act  to  be  passed  in  the  present  session,"  &c.  be 
taken  with  reference  to  the  commencement  of  the  session?] 
They  surely  may.  But  secondly,  even  supposing  the  act  was  a 
void  authority  for  this  purpose,  yet  the  bond  would  not  be  void; 
for  the  commissioners,  in  discharge  of  their  trust,  might  well 
take  such  a  security,  that  the  duties  which  were  actually  collected 
should  not  be  lost,  but  might  be  preserved  in  order  to  pay  them 
over  to  those  who  should  be  found  ultimately  entitled  to  receive 
the  money.  If  the  act  had  said  that  any  bond  taken  otherwise 
than  according  to  another  act  to  he  passed  should  be  void,  tliat 
might  raise  a  question.  The  breach  assigned  is  not  that  the 
collector  did  not  receive  or  collect  the  rates,  but  that  having 
collected  them,  he  did  not  pay  over  the  money.  It  was  com- 
petent for  him  to  enter  into  a  bond  to  pay  over  voluntary  pay- 
ments made  to  him  ;  although  if  tlie  public  had  refused  to  pay 
the  rates,  he  might  not  have  been  able  to  have  enforced  pay- 
jnent. 

HeifiWod,  Serjt.  contra.  As  to  the  second  objection,  it  ap- 
pears clearly  from  the  condition  of  the  bond,  that  it  was  taken 
from  the  defendant  as  surety  for  one  who  was  collector,  for  the 
parish  of  St.  Fancras,  of  certain  duties  charged  and  assessed 
under  the  act  of  the  43  G.  3.  c.  192.  and  in  that  character  only : 
unless  therefore  the  act  gave  authority  to  assess  and  collect  the 
duties,  he  was  no  collector,  and  could  not  be  subject  to  any 
obligation  for  not  paying  money  over  to  the  plaintiffs  in  that 
character,  which  was  obtained  by  extortion.  With  respect  to 
the  first  point,  no  words  of  reference  to  a  future  act  to  be  passed 
can  be  stronger  than  those  contained  in  5.  2.  of  c.  122.,  and  they 
cannot  admit  of  any  construction  referring  to  the  beginning  of 
the  session;  for  the  stat.  33  G.  3.  c.  13.  expressly  says,  that  all 
;acts  shall  only  relate  to  the  day  on  which  they  receive  the  royal 
assent,  unless  some  other  commencement  be  given.  [Lord 
Ellenboroughi  C.  J.  There  is  no  question  as  to  the  relation  of 
this  act  to  the  day  on  which  it  is  marked  as  having  passed  ;  but 
jtjbe  sole  question  is  upon  the  meaning  of  the  words,  "  any  act  to 
be  passed  in  that  session."]  The  words  to  be  passed  must  have  re- 
lation to  the  nth  of  Augtist,  the  day  on  which  the  act  did  pass, 
and  from  which  it  speaks.  [Bai^lcy,  J.  That  is  the  day  named 
lor  the  purpose  of  the  operation  of  the  statute.]     The  natural 
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construction  of  the  words  is  future  ;  the  court  cannot  tell  that 
the  legislature  did  not  intend  at  the  time  to  pass  another  statute 
with  reference  to  this  in  *the  same  session.  [  Le  Blanc,  J.  There 
is  no  other  act  in  the  session  but  c.  99.  which  can  give  any  effect 
to  c.  122.,  and  c.  122.  will  be  a  dead  letter  imless  it  be  connected 
with  c.  99.]  Even  taking  the  two  acts  together  it  would  not 
make  a  perfect  whole,  because  the  broken  part  of  the  first  year 
1803  is  unprovided  for  by  c.  99.,  and  therefore  the  legislature 
must  have  looked  to  some  future  act  to  complete  the  whole ;  for 
the  court  cannot  presume  that  the  legislature  referred  to  an 
imperfect  act.  If  c.  99.  were  the  act  referred  to,  the  times  of 
appealing  and  of  surcharging  were  gone  by.  [Lord  TLllenborough, 
C.  J.  According  to  this  argument,  it  is  immaterial  whether  c. 
99.  was  passed  prior  or  subsequently  to  c.  122.]  He  then  re- 
ferred to  a  late  case  of  Rex  v.  Minithorpe,  where  the  construc- 
tion of  these  acts  came  in  question ;  and  upon  a  similar  objection 
being  taken,  the  defendant  was  never  brought  up  for  judgment; 
but  Reader  observed,  that  there  were  other  objections  in  that 
case :  and  the  court  said  that  the  point  had  never  been  decided. 
Lord  Ellenbo ROUGH,  C.  J.  This  is  a  motion  to  arrest  the 
judgment  in  an  action  on  a  bond  taken  to  secure  the  due  col- 
lection and  payment  over  of  public  duties  under  an  act  of  par- 
liament; which  act,  it  is  contended,  never  authorized  the  collec- 
tion of  any  such  duties.  I  should  be  very  sorry  to  find  it 
established  in  argument,  that  a  public  revenue  of  several 
millions  had  been  wrongfully  collected  from  the  subject ;  but 
though  that  should  be  the  consequence,  yet  if  it  were  established, 
the  court  would  ill  discharge  their  duty  if  they  did  not  look 
that  and  every  other  consequence  in  the  face  in  pronouncing 
judgment  on  the  question  when  brought  before  them,  if  they 
should  find  themselves  obliged  to  pronounce  the  bond  to  be  a 
nullity.  Looking  at  the  condition  of  this  bond  as  it  appears 
upon  the  record,  I  cannot  say  that  if  the  rates  were  collected 
without  any  authority,  the  collector  could  be  called  upon 
to  pay  them  over;  because  he  would  be  answerable  to  the 
individuals  from .  whom  he  had  illegally  received  the  money, 
and  would  be  entitled  to  retain  it  for  his  own  indemnity. 
But  the  question  is,  whether  the  words  of  c.  122.,  "  any  act  to  he 
passed  in  the  present  session  of  parliament,"  are  not  satisfied  by 
any  act  answering  the  description  referred  to,  passed  in  the  same 
session,  though  prior  in  point  of  time,  such  as  c.  99?  The  ses- 
sion 
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slon  is  a  period  of  time  of  which,  at  the  time  of  the  legislature** 
speaking  those  words,  a  considerable  portion  had  passed,  and  a 
further  portion  was  yet  to  come.  The  session  is  a  thing  of  con- 
tinuity; and  therefore  wlien  the  legislature  speak  of  any  act  to 
be  passed  in  that  session,  they  mean  any  act  that  shall  be  passed 
from  the  commencement  to  the  conclusion  of  the  session,  em- 
bracing both  the  past  and  future  portions  of  it.  If  that  be  the 
fair  construction,  then  the  act  which  had  passed  in  the  antece*- 
dent  part  of  the  session  is  embraced  by  the  reference  contained 
in  tlie  latter  act,  though  they  may  still  not  make  a  complete 
system  when  connected  together.  The  words  in  question  mean 
any  act  of  that  session,  and  chapter  99.  was  an  act  of  the  same 
session  ;  and  there  can  be  no  doubt  from  the  title,  and  the  object 
of  that  act,  that  it  was  the  act  in  substance  referred  to  by  c.  122. 
In  referring  the  words  to  the  whole  period  of  the  session,  we 
violate  no  rule  of  grammar :  they  may  fairly  be  taken  to  mean 
any  act  which,  at  the  expiration  of  that  session,  shall  have  been 
passed  for  the  purpose ;  and  with  reference  to  the  whole  session 
from  its  commencement,  it  is  an  act  to  be  passed  in  that  session. 

Grose,  J.  I  am  of  the  same  opinion;  and  if  we  were  to  give 
the  act  in  question  any  other  construction,  we  should  undo  all 
that  the  legislature  meant  to  enact.  There  is  no  doubt  of  the 
justice  and  honesty  of  the  case,  and  I  agree  with  the  construction 
which  my  Lord  has  put  on  the  words  :  my  mind  revolts  at  any 
other  construction,  which  would  illegalize  every  thing  the  legis- 
lature meant  to  do. 

Le  Blanc,  J.  By  the  condition  of  the  bond  it  is  recited,  that 
one  of  the  obligors  applied  to  the  commissioners  to  be  appointed 
to  collect  the  duties  within  their  district,  under  a  certain  act 
which  is  described  in  the  condition,  which  appears  to  be  the  act 
classed  as  chap.  122  in  the  43  G.  3.  Of  course,  unless  he  could 
be  legally  appointed  collector  under  such  act,  and  could  receive 
duties  under  it,  the  bond  cannot  be  enforced :  and  that  brings  it 
to  the  question  whether  that  act,  which  of  itself  does  not  autho- 
rize the  collection  of  the  duties,  can  be  connected  with  another 
act  passed  in  the  prior  part  of  the  same  session,  viz.  cap.  99., 
which  authorizes  the  collection  of  the  duties,  and  the  payment 
over  of  the  sums  collected  to  the  Receiver-General.  The  prin- 
cipal obligor  was  appointed  under  the  act,  chapter  122.,  which 
authorizes  the  duties  to  be  collected  under  the  regulations  of  an 
act  to  he  passed  in  the  same  session,  of  the  description  therein 
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mentioned;  and  chap.  99.,  authorizing  the  collection  of  the 
duties,  was  passed  in  that  session,  but  liad  received  the  royal 
assent  before  the  act  c.  1 22.*  and  is  so  marked  in  the  statute-book, 
in  consequence  of  another  act  of  parliament  directing  that  the 
particular  time  of  passing  each  act  shall  be  marked  upon  it. 
The  operation,  therefore,  of  the  act  c.  122,  could  only  begin 
from  the  date  affixed  on  it.  But  it  is  objected,  that  the  act  c.  99. 
is  not  the  statute  referred  to  by  the  subsequent  act :  it  is  so, 
however,  expressly,  by  reference  to  the  title ;  and  the  question  is, 
whether  the  words  to  Repassed  necessarily  tie  down  the  reference 
to  some  act  to  be  passed,  which  should  receive  the  royal  assent 
at  a  subsequent  period  of  the  session ;  or  whether  they  do  not 
refer  to  any  act  which  might  be  passed  in  the  same  session? 
And  I  conceive  that  they  refer  to  any  act  which  in  the  progress 
of  the  session,  from  the  beginning  to  the  end  of  it,  would  come 
within  the  Idescription  of  an  act  to  be  passed  in  that  session : 
the  words  are  so  used  in  common  parlance,  and  may  receive 
that  construction  according  to  the  rules  of  grammar ;  and  there- 
fore I  am  of  opinio2i  that  this  is  a  valid  bond. 

Bayley,  J.  The  words,  "  any  act  to  be  passed  in  the  pre- 
sent session,"  &c.  do  not  necessarily  mean  after  the  11th  of 
August,  the  day  from  which  the  act  c.  122.  was  to  commence  its 
operation;  and  I  think  it  means  "  any  act  of  the  present  session ;" 
and  tliat  that  is  the  true  construction  which  ought  to  be  put 
npon  those  words  in  all  cases  :  for  though  an  act  do  not  com- 
mence in  operation  till  the  day  it  is  passed,  when  it  receives  the 
royal  assent,  it  may  be  considered  as  in  its  progress  through  the 
two  houses  of  parliament  from  the  first  day  of  the  session,  and 
therefore  the  language  of  it  will  have  reference  to  that  time. 
We  know  that  acts  are  frequently  a  long  time  in  passing  through 
the  two  Houses  in  succession,  and  much  injustice  would  arise  in 
many  cases  from  reading  the  language  of  an  act  with  reference 
to  its  passing  through  either  House  exclusively;  but  it  must  be 
read  with  reference  to  its  progress  generally.  The  st.  33  G.  3. 
c.  13.  does  not  provide  that  the  acts  passed  shall  not  be  deemed 
to  be  acts  of  the  whole  session,  but  that  they  shall  not  take  effect 
so  as  to  commence  in  operation  till  the  passing  of  them ;  and 
then  it  enacts  that  if  no  other  commencement  shall  be  provided, 
every  act  shall  operate  from  the  day  of  the  date  indorsed  when 
it  received  the  royal  assent.  Then  apply  this  to  the  instance 
before  us.  By  an  act  generally  of  the  Avliole  session  the  legis- 
lature 
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"~  and  such  things  shall  be  done.    I  therefore  refer  their  language 

and  Another  to  the  first  day  of  the  session,  and  read  it,  that  the  duties  spoken 
against      of  shall  operate  according  to  an  act  to  be  passed  during  the  ses- 
sion for  a  certain  purpose ;  and  I  find  that  an  act  did  pass  during 
the  session  for  that  purpose,  bearing  the  same  title  as  is  referred 
to  in  the  act  c.  122.,  to  which  I  think  that  act  meant  to  refer. 

Rule  discharged. 


[  522  ] 


Friday,  RoBERTsoN  and  Others  atrainsi  Hamilton. 

Nov.  1 5th.  *=> 

Theshipiiojj,  rriHE  plaintiffs  declared  in  assumpsit  upon  a  policy  of  assu- 
the  plaintiffs,  ranee  effected  by  them  and  subscribed  by  the  defendant,  for 

and  the  ship  2000/.,  upon  the  13th  of  January  1809,  upon  the  ship  Atlantic, 
which  this  °  ^^  ^"^^  ^xoxa  Corunna  to  London.  The  interest  was  laid  in  the 
question  first 

arose)  to 

Fisher  and  Co.,  and  the  cargoes  to  other  persons,  were  insured  on  a  former  voyage,  and  cap- 
tured by  the  Spaniards  and  carried  into  Spain  ;  and  the  underwriters  upon  the  Atlantic,  of 
ivhom  the  defendant  ivas  one,  paid  as  for  a  total  loss.  But  while  proceedings  for  condemna- 
tion were  pending  in  the  Prize  Court  in  Spain,  Coivan  (residing  there)  having  been  severally 
empowered  by  the  different  owners  to  claim  restitution,  and  to  enter  into  compromise  with 
the  captors  for  giving  up  part  of  the  cargoes  on  the  restitution  of  the  remainder  and  of  the 
ships,  and  to  defray  all  costs  and  charges  thereon,  and  to  forward  the  ships  and  goods  restored 
to  London,  and  to  pay  all  demands  on  the  ships  and  goods,  agreed  with  the  captors,  subse- 
quent to  the  cessation  of  hostilities,  (and  the  captures  and  subsequent  peace  were  held  in  the 
court  of  Admiralty  here  to  bind  the  property  captured,)  that  upon  giving  up  to  them  part  of 
each  cargo,  the  rest  and  the  ships  should  be  restored  for  the  common  benefit  of  the  original 
D'wners  of  both  ships  and  cargoes,  in  the  lump.  On  which  Conuan  advised  the  plaintiffs  that 
he  should  consign  the  Atlantic  to  them,  with  their  own  ship,  the  Ross,  and  draw  bills  on  them, 
^which  were  afterwards  accepted  and  paid),  for  the  general  expenses  of  effecting  the  arrange- 
ment with  the  captors,  and  for  the  outfit  of  both  ships;  and  referred  to  this  information  to 
guide  them  with  respect  to  insurance  :  on  which  the  plaintiffs  insured  the  Atlantic  by  a  policy 
"  on  ship,  or  on  salvage  charges,  or  on  any  interest  as  may  be  hereafter  declared  by  the  as- 
sured :"  and  after  a  subsequent  capture  of  her  by  the  French,  declared  against  the  defendant, 
(who  had  also  underwritten  this  second  policy)  and  averred  the  interest  to  be,  1  st,  in  themsel-ves, 
and  ^dly,  in  Fisher  and  Co.,  the  original  owners  of  the  ship  Atlantic.  And  held  that  the 
plaintiffs  had  an  insurable  interest ;  as  well  on  account  of  the  whole  property  captured  (of 
which  they  owned  the  other  ship  Ross)  having  been  restored  at  the  sacrifice  of  part  of  the 
cargoes,  for  the  common  benefit  of  all ;  which  created  in  them  a  hotchpot  interest  in  the  ship 
Atlantic  ;  and  also  as  representing  Cowan,  who  was  empowered  to  act  as  attorney  for  all  the 
original  owners,  and  to  whom  such  restitution  in  hotchpot  was  made  for  their  common  bene- 
fit, and  who  had  incurred  chaiges and  drawn  bills  on  the  plaintiffs  on  account  of  the  common 
concern,  which  had  been  accepted  and  paid  by  them  ;  and  Cowan  having  had  authority  to 
insure  from  Fisher  and  Co.,  the  original  owners,  under  their  order,  on  obtaining  restitution,  to 
forward  the  ship  to  London,  and  to  pay  all  claims  and  demands  on  her.  Though  the  plain- 
tiffs would  be  amenable  out  of  the  money  recovered  to  the  several  persons  interested,  in  pro- 
portion to  their  several  claims  on  the  property  in  hotchpot,  and  amongst  others  to  the  de- 
fendant himself,  as  an  underwriter  on  the  first  policy*  upon  which  he  had  paid  as  for  a  total 
loss  to  Fisher  and  Co. 
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first  and  second  counts  to  be  in  the  plaintiffs,  and  the  loss 
averred  in  the  first  to  be  by  perils  of  the  enemy :  and  in  the 
other  by  barratry :  and  in  the  third  count  the  interest  was  laid 
to  be  in  Fisher,  Kidd,  and  Waring,  and  the  loss  averred  to  be 
by  perils  of  enemies.  There  was  also  a  count  for  money  had 
and  received.  At  the  foot  of  the  policy  there  was  a  memoran- 
<lum,  declaring  the  insurance  to  be  "  on  ship,  or  on  salvage 
charges,  or  on  any  interest  as  may  be  hereafter  declared  by  the 
assured."  The  cause  was  tried  before  Lord  Ellenborough,  C.  J. 
at  Guildhall,  when  a  verdict  was  found  for  the  plaintiffs  for 
^00/.,  subject  to  the  opinion  of  the  court  upon  the  following 
case. 

In  Mm/  1808  the  ship  Atlantic,  of  which  Fisher,  Kidd,  and 
Wafifig  were  then  and  still  are  the  registered  owners,  together 
with  the  ship  Ross,  belonging  to  the  plaintiffs,  sailed  from 
^Jamaica  loaded  with  produce  for  England,  and  both  the  ships 
iind  their  cargoes  were  insured  by  the  respective  owners :  the 
Atlantic  being  insured  by  a  valued  policy  for  6500/.,  under- 
written by  the  defendant  for  500/.,  and  her  freight  being  in- 
jured by  another  valued  policy  for  4000/.,  which  was  also 
underwritten  by  the  defendant  for  500/.  In  the  course  of  their 
voyage  they  were  both  captured  by  a  Spanish  privateer  and 
carried  into  Spain,  where  the  restitution  of  the  ships  and  car- 
goes was  claimed  on  behalf  of  the  British  owners ;  but  the 
capture  being  previous  to  the  cessation  of  hostilities  between 
Great  Britain  and  Spain,  the  claim  was  resisted  by  the  captors. 
Upon  the  capture,  the  underwriters  were  called  upon  to  pay 
and  did  pay  a  total  loss  to  the  assured  upon  the  two  policies 
upon  the  ship  Atlantic  and  her  freight.  Mr.  Cowan,  of  Corun?ia, 
acted  as  well  on  behalf  of  the  plaintiffs,  as  of  Fisher,  Kidd,  and 
Waring,  and  also  for  the  owners  of  both  the  cargoes,  in  endea- 
vouring to  recover  the  ships  and  cargoes  in  Spain  :  and  in 
order  to  ratify  his  proceedings,  powers  of  attorney  were  duly 
executed  by  the  original  owners  of  the  ships  and  cargoes,  one 
of  which  powers  was  executed  by  Fisher  and  Co.,  as  the  owners 
of  the  Atlantic,  and  by  the  original  owners  of  her  cargo,  on  the 
5th  of  January  1809  ;  and  being  delivered  to  the  plaintiffs,  was 
by  them  transmitted  to  Ccman.  This  power  of  attorney  au- 
thorized him  to  appear  and  claim  restitution  of  the  ship  and 
cargo,  and  to  prosecute  such  claim  in  such  manner  as  he  should 
think  advisable,  and  also  to  enter  into  any  agreement  or  com- 
promise 


1811. 

Robertson 

against 
Hamilton. 

[  523  ] 


[  52*  ] 


524 


H  {  CASES  IN  MICHAELMAS  TERM 


.1811. 

ROBERTSOX 

against 
Hamiltok. 

1  c-^  ] 


[  525  ] 


promise  witli  the  captors  for  giving  up  part  of  the  cargo  of  the 
said  ship  upon  the  restitution  of  the  remainder,  and  to  pay  any 
sums  or  appropriate  part  of  the  said  cargo  to  obtain  restitution 
of  the  said  ship,  and  upon  obtaining  such  restitution  of  the  ship 
and  cargo,  to  defray  all  costs  and  charges,  and  also  to  forward 
the  said  ship  and  cargo,  or  such  part  of  her  cargo  as  should  be 
restored,  to  the  port  of  I^^idon,   and  to  adjust,  settle,  and  pay 
any  claim  or  demand  on  the  ship,  goods,  or  merchandises  {a). 
An  agreement  had  been  previously  entered  into  by  Cowan  with 
the  captors  in  December  1808,  subsequent  to  the  cessation  of 
hostilities  between  Great  Britain  and  Spain^  by  which  they 
agreed  to  deliver  up  to  him,  for  the  common  benejit  of  the  ori- 
ginal  owners  of  both  ships  and  cargoes,  the  two  ships  and  part  of 
the  cargoes  of  each,  in  consideration  of  all  claim  to  the  remain- 
der of  the  cargoes  being  abandoned  by  the  owners ;  and  this 
restitution  was  declared  to  be  in  favour  of  the  owners  of  the 
ships  and  cargoes  in  the  lump.     In  consequence  and  upon  the 
terms  of  this  agreement,  the  two  ships  and  the  part  of  their 
cargoes  agreed  upon  were  delivered  up  to  Cowans  and  he  pro- 
ceeded to  refit  the  ships  in  Spain,  and  drew  bills  upon  the 
plaintiffs  for  his  general  expenses  in  effecting  this  arrangement, 
and  afterwards  in  the  oufjit  of  both  the  ships ;  which  bills  the 
plaintiffs  accepted  and  paid.     By  letter,  dated  the  23d  of  Dc" 
cembcr,  1808,  and  which  was  received  by  the  plaintiffs  on  the 
9th  oi  January  1803,  Cowan  wrote  to  the  plaintiffs  (inter  alia)  : 
"  You  will  understand  that  the  whole  property  restored  is  to  form 
a  mass,   and  the  reparation  made  agreeably  to  the  respective 
values  that  may  be  affixed  to  both   ships  and   cargoes.     The 
Atlantic  I  shall  consign  to  you,  in  order  to  simplify  the  concern; 
and  you  can  arrange  with  the  owners.     The  above  information 
will  guide  you  with  respect  to  insurance.'^     In  consequence  of 
this   letter,    the  plaintiffs  effected  the  insurance  in  question. 
Fisher  and  Co.  did  not  authorize  this  insurance  otherwise  than 
as  aforesaid.     The  Atlantic  was  at  Corunna  in  January  1809, 
preparing  for  her  voyage  to  London,  when  the  French  entered 
that  place  and  captured  her.     On  the  16th  of  February  1810, 
the  Atlantic  arrived    in   England,    in    the  possession  of   Mr. 
Thomas  Lewis,  and  was  arrested  on  the  20th  of  the  same  month 
by  process  of  the  Court  of  Admiralty,  and  claimed  in  the  said 

(a)  There  was  a  general  reference  to  the  power  reserved,  and  also  to  the 
agreement  after-mentioned. 

court 
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court  bv  Fisher  and  Co.  as  the  original  owners  thereof:  but 
upon  the  hearing  of  the  cause  on  the  6th  of  November  following, 
that  court  determined  that  their  title  was  devested  by  the 
first-mentioned  capture  and  subsequent  peace  with  Spahi^  and 
directed  the  warrant  of  arrest  to  be  superseded.  Cowan  claims 
a  commission  for  his  said  services.  The  premium  has  not  been 
paid  into  court.  The  question  was,  whether  the  plaintiffs  were 
entitled  to  recover  on  any  and  which  of  the  counts  of  the  decla- 
ration, either  for  a  total  loss,  or  to  a  less  amount,  or  for  a  return 
of  premium?  If  they  were  entitled  to  recover  for  a  total  loss,  the 
verdict  was  to  stand  :  if  only  entitled  to  recover  for  the  salvage 
expenses,  money  laid  out  in  refitting  the  ship,  or  commission, 
the  verdict  was  to  be  subject  to  a  reference  as  to  the  amount  r 
If  the  plaintiffs  were  not  entitled  to  recover,  a  nonsuit  was  to  be 
entered. 

Taddi/f  for  the  plaintiffs,  made  three  points*.  1st,  whether 
they  had  any  insurable  interest :  2dly,  if  any,  to  what  extent ; 
whether  it  exceeded  the  amount  of  the  bills  accepted  by  them: 
and  3dly,  whether,  if  the  plaintiffs  had  no  interest  in  them- 
selves, they  had  sufficient  authority  to  insure  for  Fisher,  Kidd^ 
and  Waring,  the  registered  owners,  and  to  recover  in  their 
names  ?  The  first  point  has  been  decided  in  JLucena  v.  Craw- 
ford (a),  and  other  cases.  [Lord  Fllenborough,  C.  J.  Inde- 
pendent of  that  case,  can  there  be  any  doubt  but  that  the  plain- 
tiffs had  an  insurable  interest  ?  The  ships  and  cargoes  were  all 
thrown  into  hotchpot ;  and  the  plaintiffs  had  an  interest  in  the 
conjoint  property,  and  had  expended  their  own  money  upon 
it,  and  were  further  authorized  to  make  the  insurance  by  Cmsoan 
of  Corunna,  who  had  full  powers  of  attorney  from  all  the  ori- 
ginal owners  of  the  property.]  2dly,  The  plaintiffs  had  an 
insurable  interest  to  the  whole  extent  of  the  insurance,  as  well 
on  account  of  their  conjoint  interest  in  the  whole  of  the  pro- 
perty which  was  restored  in  the  mass  for  the  benefit  of  all  con- 
cerned, as  in  their  character  of  consignees  of  the  ship  and 
cargo  from  Conxian-,  having  also  accepted  and  paid  bills  for  the 
expenses  and  outfit  of  this  ship  conjointly  with  the  other  pro- 
perty restored.  The  plaintiffs  would  clearly  have  had  a  lien  on 
the  ship  if  it  had  come  into  their  possession.  Cowan  acted  on 
behalf  of  the  former  underwriters,  as  well  as  of  the  other  per- 
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1811.  sons  interested,  in  authorizing  the  plaintiffe  to  insure:  for  by 
the  express  terms  of  the  *policy,  the  assured,  whose  agent  he 
was,  are  constituted  agents  for  the  underwriters,  in  case  of  loss, 
to  do  tlie  best  for  them :  and  he  having  compromised  with  the 

[  *527  ]  captors,  and  incurred  responsibility  for  the  outfit  of  this  ship, 
is  entitled  to  be  indemnified  through  the  medium  of  the  plain- 
tiffs. Before  salvage  can  be  distributed,  the  expense  of  it  must 
be  deducted.  No  doubt  the  plaintiffs  will  be  answerable  over 
to  the  other  persons  interested  in  the  mass  of  the  property  re- 
stored, for  their  proportions  of  the  money  to  be  recovered  in 
this  action :  but  however  a  court  of  equity  may  deal  with  the 
interests  of  those  several  parties,  the  only  question  in  a  court 
of  law  is,  whether  there  vjas  a  promise  by  the  defendant,  and  a 
good  consideration  for  it.  Admitting  upon  this  contract  t^at 
the  respective  parties  can  only  recover  to  the  extent  of  their 
loss,  yet  this  court  will  not  now  go  into  an  entangled  account 
of  the  different  interests,  but  will  leave  the  distribution  of  the 
money  recovered  on  this  policy  to  the  plaintiffi,  who,  as  tinis- 
tees  for  all  concerned,  would  have  been  in  possession  of  the 
property  if  it  had  arrived  safe,  and  answerable  over  to  them. 
In  Boehm  v.  Bell  (a),  the  responsibility  alone  of  captors  to 
answer  over  for  the  value  of  ships  seized  as  prize  was  held  to 
constitute  an  insurable  interest,  though  restitution  was  after- 
wards awarded  by  the  Court  of  Admiralty.  [Lord  ElleTilw- 
rough,  C.  J.  That  was  a  case  of  responsibility  x;oupled  with 
possession.]  Here  there  would  have  been  a  .lawful  possession, 
if  not  intercepted  by  the  subsequent  capture :  <a  tortious  pos- 
session indeed  could  not  ccmstitute  an  insurable  interest.  If 
the, defence  here  set ;Up  could  avail  at  law,  it  would  disturb  the 

[  528  ]  who^e  .proportion  irf  salvage,  according  to  the  agreement  of 
the  parties  in  this  case.  This  defendant  also  claims  salvage 
l^on  the  other  policies,  but  non, constat  that  he  will  be  entitled 
to  so  large  a  proportion  of  salvage  on  those  policies  as  his  sub- 
scription on  the  policy  in  question  amounts  to*  [Le  Blanc,  3, 
Is  not  this  the  case  of  trustees  in  possession,  thrcmgh  the.me- 
diiun  of  Cpysan,  at  the  time  of  the  insur#jic^,  of  property  for 
the  benefitof  Qthers,  with  a, principal  claim  of  their  own  upon 
that  property?  And  while  itiContinuedin,Gc«»an's  possession,  he 
w^  ejititl.ed  tP  retain  [it  for  ^at  claim.]    JWhile  a  party ;  1^ > 


(«).8  &;^^. !«. 


right 


IN  THE  Fifty-second  Year  of  GEORGE  III. 


528 


right  to  the  possession,  he  has  the  legal  propei'ty  though  defea- 
sible ;  but  defeasible  property  is  insurable ;  for  a  defeasible  in- 
terest in  captors  was  held  insurable  in  Sterling  \.  Vauglian  (a). 
Sdly,  If  the  court  should  consider  that  the  plaintiffs'  right  to 
recover  was  confined  to  a  strict  legal  interest,  that  must  be  ad- 
mitted to  be  in  Fisher,  Kidd,  and  Waring,  the  registered  owners, 
from  whom  the  plaintiffs,  through  Cowan  of  Concnna,  had  suffi- 
cient authority  to  insure,  by  the  power  of  attorney  executed  on 
the  5th  January,  and  delivered  by  Fisher  and  Co.  to  the  plain- 
tiffs to  be  transmitted  to  Cowan.  This  power  gave  him  autho- 
rity to  take  all  steps  necessary  for  the  preservation  of  the  pro- 
perty, and  to  fa>-*ward  it  to  London,  and  consequently  gave  au- 
thority to  Cowan  to  direct  the  plaintifis  to  insure ;  which  they 
did  on  the  13th  o^  January. 

Richardson,  contra,  contended,  1st,  that  the  plaintiffs  had 
no  insurable  interest ;  or,  if  any,  that  it  did  not  exceed  the 
extent  of  the  salvage  expenses.  2dly,  That  Fisher  and  Co.  had 
no  insurable  interest ;  because  a  total  loss  having  been  paid  to 
them  by  the  first  set  of  underwriters,  all  beneficial  interest  in 
them  passed  to  those  underwriters,  and  their  legal  interest  was 
devested  before  this  insurance  was  made  by  the  first  capture  and 
subsequent  peace  with  Spain,  as  appears  by  the  judgment  of  the 
court  of  Admiralty  upon  their  claim  for  the  possession  of  the 
ship  in  question.  And  that  even  if  Fisher  and  Co.  had  a  bare 
legal  interest  remaining  in  them  by  the  operation  of  the  registry 
acts,  that  would  not  authorize  the  plaintiffs  to  insure  for  them. 
\JBayley,  J.  observed,  that  it  did  not  appear  for  what  reasons  the 
Court  of  Admiralty  had  decided  on  the  claim  of  Fisher  and  Co, 
in  the  manner  stated :  but  the  fact  of  that  court  having  so  de- 
cided, on  the  ground  stated  in  the  case,  was  confirmed  by  the 
attorney-general,  who  was  of  counsel  in  this  cause.]  A  mere 
consignee,  as  such,  has  no  insurable  interest;  thou^  a  con- 
signee of  goods,  who  has  made  advances  or  accepted  bills  on 
the  credit  of  them,  has  an  insurable  interest  to  that  extent,  ac- 
cording to  Hill  V.  Secretan  (b),  and  Wolff" v.  Horncastle  (c).  But 
the  case  of  a  ship  is  widely  different  fi-om  that  of  the  cargo, 
unless  there  be  a  power  to  sell  the  ship,  which  did  not  exist  in 
this  case.     [Bayley,  J.     Could  not  the  plaiiitiflEs  have  instituted 
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a  suit  in  the  Court  of  Admiralty  in  their  own  names,  to  detain 
this  ship  till  payment  of  Cowaw's  bills  which  they  had  accepted, 
and  thereby  put  themselves  in  the  place  of  Cawan ?'\  Supposing 
that  a  person,  who  renders  meritorious  service  and  incurs  ex- 
penses for  the  delivery  of  a  ship  by  way  of  salvage,  could  main- 
tain a  suit  against  the  ship  in  the  Court  of  Admiralty  for  reim- 
bursement, it  does   not  follow  that  he  could  convey  that  right 
to  another.     {Bayley^  J.     Were  not  the  advances  in  fact  made 
here  by  the  plaintiffs?]    All  the    original  parties  constituted 
Cawan   their   agent   for    their  separate  interests ;    but    Cowan 
thought  proper  to  throw  the  whole   into  hotchpot.     It  cannot 
however  be  said  that  expenses  incurred  for  one  set  of  parties 
can  be  thrown  by  an  agent  upon  others  who  had  no  prior  in- 
terest in  common  with  each  other  in  the  subject-matters :  that 
expenses  incurred  for  the  liberation  of  the  ship  Atlantic  can 
be  thrown  upon  the  owners  of  the  ship  Ross.    It  may  now  indeed 
be  difficult  to  adjust  the  proportions  of  each ;  but  that  cannot 
vary  the  question  of  right.     At  any  rate  the  plaintiffs,  who  only 
accepted  Coxvan's  bills,  thereby  giving  personal  credit  to  him, 
cannot  be  entitled  to  sue  for  salvage  expenses  incurred  by  him. 
The  ship  insured  never  was  in  their  possession,  and  therefore 
they  could  have  no  lien   upon  it.     [Lord   Ellenborough,  C.  J. 
This  is  no  question  strictly  of  lien.     Cowan  was  in  possession  of 
the  whole,  and  Cowan  continued  to  be  the  plaintiffs'  agent  for 
this  purpose  after  the  Atlantic  and  the  Ross  were  thrown  into 
hotchpot  for  the   benefit  of  all  concerned.     The  whole    then 
became  a  new  property,  and  a  new  interest  was  constituted  in 
the  former  several  owners  conjointly ;  so  that  the  proprietors  of 
the  ship  Ross  thereby  came  to  have  an  interest  in  the  Atlantic. 
Upon  the  arrangement  made  with  the  captors.   Cowan  received 
restitution  of  the  whole  property  in  the  lump,  as  it  is  said,  for 
the  common  benefit  of  the  original  owners  of  both  ships  and 
cargoes.     And  then  Cowan,  being  such  agent  of  the  conjoint 
interest,  as  well  as  agent  for  the  plaintiffs,  consigned  the  At" 
lantic  to  them,  and  drew  bills  upon  them  for  the  general  ex- 
penses of  the  whole  concern,  which  they  accepted  and  paid.     If 
this  does  not  give  them  an  insurable  interest,  it  is  difficult  to 
say  what  will.]     Still,  however,  the  underwriters  upon  this  po- 
licy would  only  be  liable  for  such  a  proportion  of  the  expenses 
as,  upon  an  adjustment  and  final  balance  of  the  account,  would 
j( ;    ..  appear 
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appear  to  belong  to  the  owners  of  the  Allajitic :  that  was  the 
principle  upon  wliich  the  case  of  Wolff  v.  Horncastle  [a)  pro- 
ceeded»  the  agent  there  was  only  held  to  have  an  insurable 
interest  to  the  extent  of  his  advance  upon  the  property  con- 
signed, but  not  for  the  whole  of  it.  Then  as  to  the  clause  in 
every  policy  which  gives  the  assured  authority,  in  case  of  a 
loss,  to  sue,  labour,  and  travail  for  the  underwriters;  that  is 
only  for  the  purpose  of  diminishing,  if  possible,  the  loss  which 
the  underwriters  shall  be  called  upon  at  last  to  pay ;  but  after 
they  have 'paid  as  for  a  total  loss,  the  authority  ceases.  [Lord 
Ellcnhorough^  C.  J.  Surely  it  must  in  many  cases  continue  even 
after  the  loss  is  adjusted  here;  and  is  not  covuitermanded  by 
the  mere  act  of  payment;  as  where  the  loss  happens  at  a  dis- 
tance from  home ;  otherwise  the  authority  would  be  often 
wholly  nugatory.]  Then  as  to  the  averment  of  interest  in 
Fishery  Kidd,  and  Waring;  except  for  the  register  acts,  upon 
payment  of  the  whole  value  of  the  ship  by  the  imderwriters 
under,  the  first  policy,  the  property  would  have  been  devested 
out  of  the  original  owners  and  vested  in  those  underwriters ; 
and  this,  whether  there  was  a  formal  abandonment  or  not.  But 
now,  though  the  legal  interest  may  remain  in  them  till  a  con- 
veyance and  new  registration,  yet  they  must  be  taken  to  be 
trustees  for  the  underwriters  from  whom  they  have  received  a 
total  loss.  And  supposing  the  legal  property  in  the  Atlaittic  to 
remain  in  Fisher  and  Co.,  there  was  no  authority  from  them  to 
the  plaintiffs  to  insure  her.  The  contrar}^  is  rather  to  be  col- 
lected from  Cowan^s  letter  of  the  9th  of  Jannarjj  1809  to  the 
plaintiffs,  wherein  he  tells  them  that  he  had  consigned  the 
Atlantic  to  them  in  order  to  simplify  the  concern ;  and  they 
were  to  arrange  with  the  owners ;  and  that  the  information  he 
had  before  given  them  would  guide  them  with  respect  to  insu- 
rance. It  is  found  as  a  fact  in  the  case,  that  Fisher  and  Co.  no 
otherwise  authorized  the  insurance  than  as  might  be  inferred 
from  the  facts  before  stated.  But  they  neither  ordered  it  ori- 
ginally through  Cowan,  nor  did  they  afterwards  adopt  it  when 
made  by  the  plaintiffs.  Besides,  the  interest  was  devested  out 
of  them  by  the  Spanish  capture  and  subsequent  peace :  it  was 
so  adjudged  by  the  court  of  admiralty,  having  competent  autho- 
rity to  decide  that  qivestion.     But  if  this   were  a  hotchpot  in- 
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terest,  such  interest  ought  to  have  been  averred  in  all  the  former 
owners  of  the  property. 

Lord  Ellenborough,  C.  J.  The  plaintiffs,  having,  an  in- 
surable interest  in  the  whole  mass  of  the  property  restored,  may 
recover  upon  this  policy,  as  trustees  for  those  who  are  interested 
with  themselves  in  the  whole ;  though  they  may  be  afterwards 
called  upon  to  divide  it  amongst  the  several  claimants  in  the 
proportions  due  to  each ;  and  a  recovery  in  this  action  will  not 
exclude  any  of  the  parties  from  unravelling  the  account  in 
equity.  If  we  were  not  accustomed  in  this  place  to  handle 
questions  amongst  the  apices  juris,  it  would  appear  extraordi- 
nary that  this  should  be  considered  as  a  gambling  policy  within 
the  statute,  in  which  the  plaintiffs  had  no  real  interest,  when  it 
is  stated  in  the  case  that  they  are  the  owners  of  one  of  the  cap- 
tured ships,  and  that  after  the  mass  of  the  captured  property 
had  been  redeemed  by  the  sacrifice  of  a  part  for  the  benefit  of 
the  whole,  they  expended  their  own  money  in  securing  the  whole 
concern,  which  had  been  brought  into  hotchpot.  In  what  sense 
can  we  consider  the  plaintiffs  as  gamblers  ?  they  were  the  ori- 
ginal owners  of  the  ship  Moss ,-  Fisher  and  Co.  were  owners  of 
the  Atlantic;  and  others  owned  the  cargoes  :  both  the  ships 
with  their  cargoes  were  captured  and  carried  into  Sjpain,  and 
there  was  a  total  loss  of  the  whole  property.  The  owners  of 
the  Atlantic  thereupon  received  from  their  underwriters  as  for 
a  total  loss  upon  ship  and  freight ;  but  that  did  not  preclude 
the  assured  and  their  agent,  after  the  capture,  from  suing  and 
labouring  to  obtain  restitution :  and  the  respective  owners  of 
the  ships  and  cargoes  sent  out  powers  of  attorney  to  Ccman  at 
Corunna  for  that  purpose.  In  particular  it  is  stated  tliat  the 
owners  of  the  Atlantic  and  her  cargo  empowered  him  to  pro- 
secute their  claim  in  the  Spanish  prize  court,  "  in  such  manner 
as  he  should  think  advisable ;  and  also  to  enter  into  any  agree- 
ment or  compromise  with  the  captors,  for  giving  up  part  of  the 
cargo  of  the  ship  upon  the  restitution  of  the  remainder,  and  to 
pay  any  sum,  or  appropriate  part  of  the  cargo  to  obtain  resti- 
tution of  the  ship ;  and  upon  obtaining  such  restitution  of  the 
ship  and  cargo,  to  defray  all  costs  and  charges,  and  also  to 
fonsoard  the  said  ship,  8fc.  to  the  port  of  London,  and  to  adjust 
and  settle,  and  pay  any  demand  on  the  ship  and  goods."  How 
then  can  it  be  said  that  there  was  no  authority  from  Fishei' 
and  Co.  to  insure?  the  order  to  for'voard  the  ship  to  London 

was 
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Was  an  authority  to  insure  her.  She  might  be  intercepted  by 
the  perils  of  the  sea  or  of  enemies,  and  a  loss  of  the  property 
would  be  incurred;  the  only  way  to  pi-event  which  was  by  in- 
*surance.  An  authority  to  insure  is  to  be  inferred  from  the 
order.  Cowan  then,  acting  for  the  benefit  of  all  his  principals, 
abandoned  part  of  the  cargoes  to  the  captors,  and  obtained 
restitution  of  the  rest  with  the  ships  in  a  mass  for  the  common 
benefit  of  all  concerned ;  and  afterwards  fitted  out  the  ships, 
and  incurred  charges  and  expenses  in  doing  all  this ;  for  which 
he  drew  bills  on  the  plaintiffs,  who  accepted  and  have  paid 
them,  and  procured  the  insurance  in  question :  and  he  was  about 
to  forward  the  Atlantic  to  London^  when  she  was  again  captured 
by  a  Frenc/i  force  which  entered  Corunna :  the  assured  therefore 
upon  this  policy  are  entitled  to  recover  from  the  underwriters  if 
they  had  an  insurable  interest  in  the  ship.  The  question  then 
is  who  had  such  an  interest?  I  answer  the  original  proprietors 
of  both  ships  and  cargoes,  whose  interests  had  been  united  in 
hotchpot  through  the  medium  of  their  common  agent  Cowan. 
Cowan  himself  had  an  interest  in  the  whole  :  and  the  plaintiffs 
had  also  an  interest  in  respect  of  the  bills  which  they  had  ac- 
cepted and  paid  for  Cowan  on  account  of  this  conjoint  property. 
'The  whole  was  thrown  into  hotchpot  when  it  was  delivered  up 
to  Cowan  by  the  first  captors,  and  therefore  the  plaintiffs,  who 
were  the  original  owners  of  the  ship  lioss,  became  interested  in 
the  whole. '  They  were  also  interested  in  it  as  the  consignees 
and  representatives  of  Cowatr,  who  had  expended  money  upon 
the  whole  in  hotchpot,  and  for  whom  they  had  accepted  and 
paid  bills  on  that  account.  It  cannot  therefore  be  said  that  the 
plaintiff^s  had  not  an  insurable  interest  in  the  subject-matter. 
But  then  it  is  objected,  that  a  total  loss  having  been  paid  by 
the  underwriters  upon  the  first  policy  on  the  ship  Atla7itic,  they 
had  thereby  purchased  an  interest  in  the  subject-matter.  And 
they  have  purchased  an  interest  in  it,  so  as  to  entitle  themselves 
to  be  considered  in  a  court  of  equity :  but  still  the  question  is, 
whether  the  body  of  the  })roperty  in  this  ship  was  not  remain- 
ing vested  in  the  original  owners,  whom  the  plaintiffs  represent, 
so  as  to  entitle  theui  to  insure  and  recover  as  for  a  total  loss 
upon  this  policy ;  although  they  may  be  amenable  over  to  this 
very  undei-writer  for  a  proportion  of  the  money  when  recovered. 
He  is  indeed  almost  virtually  estopped  here  from  contending 
that  the  proj^erty  is  in  himself,  when  he  has- insured  it  as  belong- 

C  c  2  ing 


1811. 


Robertson 

against 
Hamilton. 
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ing  to  others.  But  here  the  plaintiffs,  by  their  re-purchase 
from  the  captors,  clothed  themselves  with  their  original  right, 
and  the  whole  of  the  captured  property  having,  upon  the  res^ 
titution  of  it,  been  thrown  into  hotchpot,  the  plaintiffs  have  an 
insurable  interest  in  this  ship  as  upon  a  hotchpot  right,  and  also 
as  representing  Cowan,  the  common  agent  of  all  concerned. 
This  defendant  would  not  be  entitled  even  in  equity  to  retain 
his  whole  subscription  upon  the  present  policy ;  for  at  any  rate 
he  would  be  liable  to  account  for  a  proportion  of  it  to  the  first 
set  of  underwriters. 

The  other  judges  concurred,  and  the  postea  was  ordered  to 
be  delivered  to  the  plaintiffs. 


[  536  ] 

Monday, 
Nov.  )8th. 


SuMMERViL  against  Isabella  Watkins  and  Others. 


A    Commission  of  bankrupt  issued  against  the  defendants,  who 


A  banknipt, 

waived  (or  "^^  were  milliners,  in  March  1807,  and  the  plaintiff  proved 
outlawed)  and  \^qy  debt  under  it,  and  received  a  dividend  of  Ss.  6d.  in  the 
rest^and  pound,  which  was  declared  in  November  1808;  notwithstanding 
goods  taken  which  the  plaintiff,  in  June  1810,  brought  her  action,  by  ori- 
under  a  writ  *  g^^^^^j  for  the  balance  against  the  defendants,  and  obtained 
ot  capias  utla- judgment  of  waiver  against  them  in  November  1810;    and  in 


October  1811  the  defendant  Watkins  was  arrested,  and  her  goods 
taken  under  a  special  writ  of  capias  utlagatam,  after  she  had 
obtained  her  certificate  in  the  June  preceding  her  arrest  and 
the  levy.  Whereupon  Gurney,  on  a  former  day  in  the  term, 
obtained  a  rule  calling  on  the  plaintiff  to  shew  cause  why  the 
defendant   Wat/cins'  goods,  levied  on  by  the  sheriff  under  the 

and  the  bail-bond 


gatam,  is  not 
entided  to  be 
relieved  on 
summary  mo- 
tion from  such 
arrest  and 
levy,  except 
upon  the 
terms  of  ap- 
pearing to  the  capias  utlagatam,  should  not  be  restored, 
action  and  ^^rl■,■ro^  ■  , 

putting  in  and  given  by  her  to  the  sherilt  on  her  arrest  given  up  to  be  can- 
perfecting  celled.  This  was  now  opposed  by  t/ie  Attorney-Gaieral  and 
alSiough  the      Comyn,  who  said  that  the  defendant,  Watkins,  being  an  outlaw, 

plaintiff  had  had  no  right  to  make  this  application,  except  upon  the  usual 
also  proved  ^  .  ,  :.  ,         ^     .  .i,m 

her  debt  un-     terms  oi  appearmg  and  putting  m  and  periectmg  special  bail, 

der  the  com- 
mission, and 
received  a  dividend  j  after  wliich  this  action  was  commenced  for  the  balance. 

according 


IN  THE  Fifty-second  Yeah  of  GEORGE  III.  536 

according  to  French  v.  Moore,  M.  45  Geo.  3.  (a).    Gurnet/  relied         1811. 

on  the  election  of  the  plaintiff  to  proceed  under  the  commission.  ^ 

_-  ^  SUMMERVIL 

■"^'-  again  J  t 

*Lord  Ellenborough,  C.  J.  said  that  the  court  could  not  Watkins. 

help  the  defendant  till  she  had  obtained  a  locus   standi  in  ju-  [  *537  ] 

dicio. 

Per  Curiam,  Rule  discharged  with  costs. 

(«)  1  TUd,  140.  edit,  of  1808. 


Creswell  against  Green.  Monday, 

Nov.  18th. 


A 


Rule  was  obtained  upon  the  plaintiff  to  shew  cause  why  An  interven- 

an  exoneretur  should  not  be  entered  upon   the  bail-piece  ^^S^""^^y  •» 

'■  ^         ^      _      to  be  reckon- 

taken  in   this  cause ;  upon  the   ground   that  the  bail  wei'e  in   ed  as  one  of 

time  to  render  their  principal  on  the  first  day  of  this  term,  on  '"|!  ^  °^y* '" 

which  day  the  render  was  made.     This  turned  upon  the  ques-  given  to  bail 

tion  whether  in  reckoning  the  e.\iA\t  entire  days,   which  are  al-  to  render  their 
1         111  t       n  n  m  .  ^  \    r-        i       i     -i  principal  after 

lowed  by  the  rule  or  court  of   7i-tn.  1  Ann.  {a)  for  the  bail  to  the  return  of 

render  their  principal,  after  the  return  of  the  writ  against  them,  the  writ. 
an  intei'mediate  Sunday  was  to  be  counted.  The  writ  was  re- 
turnable on  Tuesday  the  25th  June;  and  if  the  Sunday  were  to 
be  reckoned,  the  eight  days  ex})ired  on  Wednesday  the  3d  of 
Jtdy,  the  last  day  of  Trinity  term :  if  it  were  not  to  be  reckoned, 
then,  according  to  the  practice,  the  last  day  of  the  term  being 
only  the  seventh  in  the  reckoning,  the  bail  had  till  the  first 
day  of  the  present  term  to  make  the  render,  which  by  the  rule 
must  be  made  in  full  term.  The  Attorney-General  and  Abbott, 
who  opposed  the  rule,  insisted  that  the  practice  was  to  count 
the  intermediate  Sunday  as  one  of  the  eight  days ;  and  cited 
Wilkinson  v.  Vass  (b)  in  confirmation  of  it,  where  there  must 
have  been  an  intervening  Sunday  reckoned.  F.  Pollock,  contra,  r  533  ] 
said  that  there  was  no  adjudged  case  upon  the  point  sanctioning 
the  practice,  and  therefore  it  was  still  open  to  the  court  to  de- 
cide it  upon  principle  and  convenience.  That  the  true  spirit  of 
the  rule  of  T.  1  Ann.  was  to  give  the  bail  eight  surrendcriiig 
days,  which    they  would  not  have,  if  Sunday  were  included, 

{a)  Vide  Cooke's  R.  t^  0.  in  K.  B.  {b)  8  Term  Rep.  422. 

though 
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though  an  intermediate  clay.  And  this  would  best  accord  with 
a  late  decision  of  this  court  in  Wathen  v.  Beaumont  {a)  that  an 
intervening  Sunday  is  not  to  be  reckoned  on  a  four-day  rule  for 
bail  in  scire  facias  to  appear  and  plead  in  term.  And  though 
in  Roberts  v.  Quickenden  {b\  there  cited,  the  rule  is  said  to  be 
otherwise  in  actions  in  general ;  yet  in  Miller  v.  Petit  (c),  which 
was  before  the  rule  of  court  of  T.  1  Ann.  the  court  held  that 
the  bail  should  have  the  same  time  for  the  render  of  the  princi- 
pal in  debt  upon  their  recognizance  as  if  they  had  been  sued  in 
scire  facias. 

Lord  Ellen  BOROUGH,  C.  J.  Whatever  the  general  rule  may 
be,  the  grammatical  construction  of  the  rule  of  court  of  Triii. 
1  An7i,  accords  with  the  practice  which  has  prevailed,  as  we  are 
informed  by  the  master,  of  reckoning  the  Sunday,  when  inter- 
vening, as  one  of  the  eight  days  given  to  the  bail  to  render 
their  principal.  The  words  are  that  they  shall  have  liberty  to 
render  the  defendant  "  by  the  space  of  eight  entire  days  in  full 
term  next  after  the  return  of  the  writ,  &c. :"  and  Sunday  is  as 
much  a  day  to  occupy  space  of  time  as  any  other  day.  The 
practice  being  settled  ought  not  to  be  varied.  The  other  judges 
concurred ;  and  Bayley,  J.  added  that  if  the  proceedings  had 
been  by  original,  the  bail  would  have  had  till  the  quarto  die 
post  of  the  return  of  the  second  scire  facias  id)  to  render  their 
principal ;  which  day  would  not  be  altered  by  the  intervention 
of  a  Su7iday. 

Rule  discharged. 


(a)  E.  49  G.  a.     11  East,  271.  explained  by  Roberts  v.  Quickenden.. 

(b)  Ibid.  272. 

\c)  H.15W,  3.  1  Ld.  Ray.  720, 
{d)  Vide  1  Tidd.  237.  edit,  of  1808. 


May< 
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Mayo  and  Another  against  Rogers  and  Another,  Bail  ^"".'^^fth. 

of  CilACKLOW. 

T  N  scire  facias  on  the  recognizance  of  bail  the  declaration  set  ?"  declaring; 

out  the   recognizance  taken  in   B.  li.  in    Tr.  50    Geo.   3.  ^^  ^  recogni- 

wherein    the    defendants,    pledges  and  nianucaptors  of  C.   T.  zanceof  bail, 

Cracklow,  ackriowledged  themselves  to  owe  to  the  plaintiffs  the  ^^^^^^  ^v  ori* 

sum  of  200/.,  and  that  the  same  should  be  levied  upon  each  of  ginal,  there  is 

their  lands   and  chattels  for  the   use  of  the  plaintiifs,  in  case  "« .incongrai- 

.  .  .  ty  in  stating 

LfacMow  should  be  convicted  in  a  certain  plea  of  trespass  on  that  the  recog- 

the  case  upon  promises,  to  the  damage  to  the  plaintiffs  of  133/.,  "'^ance  was 

*'  then  lately  commenced  and  depending  in  the  same  court"  at  the  action  "  then 

suit  of  the  plaintiff's  against  Crackloxi-',  and  if  CracHow   should  ^^t^'y  <:o>ft- 

not  satisfy  to  the  plaintiffs  the  damages  adjudged  to  them,  or  depending  in 

retider  himself,  &c.  prout  patet,  &c. :  and  then  it  stated  in  the  B-^^-'"  ^^^ 

usual  form  that  though  tlie  plaintiffs  in  Hil.  51  Geo.  3.  in  B.ll.  may  be  said  to 

bj/  ourrorit,  and  by  the  judgment  of  the  said  court,  recovered  in  comfnence  in 

the  said  plea  against  CracJcloiG  li-Sl.  &c.  prout  patet,   &c.;  yet  ^vhen  itsjuris- 

Crackloxv  had  not  satisfied  the  damages  or  rendered  himself,  &c.:  diction  at- 

and  concluded  by  requiring  the   sheriff  to  make   known  to  the  Caches  upon 
J        it->  the  original 

defendants  to  appear  in  B.  R.  on  a  certain   day,  to   shew  why  writ  sued  out 

the  plaintiffs  should  not  have  execution  against  them  for   the  of  Chancery. 

.  r  540  ] 

debt  acknowledged,  &c.     It  then   stated   the  sheriff's  return  of 

notice  to  the  defendants  to  appear,  and  their  appearance,  and 
the  prayer  of  the  plaintiffs  for  execution  against  them  for  the 
sum  acknowledged.  To  this  there  was  a  special  demurrer ; 
because  the  recognizance  is  alle.o-ed  to  have  been  acknovA'ledffed 
in  a  plea  of  trespass  on  the  case  upon  promises  then  lately  com^ 
menced  and  depending  in  the  convt  ofK.  B.,  when  it  appears  by 
the  declaration  that  the  plea  or  action  in  v.liich  the  judgment 
was  recovered  was  commenced  hij  original  writ  issuing  out  of 
Chancery,  and  not  out  of  K.  B. 

E.  Lawes  was  now  heard  shortly  in  support  of  this  objection, 
and  said  that  this  declaration  was  not  according  to  the  prece- 
dents, which  in  actions  by  original  only  state  that  the  recogni- 
zance was  given  in  a  cause  depending  inK.  B.;  and  he  relied  on 
the  rule  lai^  down  in  Co.  Lit.  303.  a.  and  other  books  (a),  that 

(a)  Dovaiton  V.  Payne,  2  H.  Blac.  527.  was  mentioned. 

certainty 


^40 


CASES  IN  MICHAELMAS  TERM 


]8ll. 

Mayo 
against 
Rogers. 


[541  ] 


certainty  to  a  common  intent  in  pleading,  though  sufficient  to 
excuse,  was  not  sufficient  to  charge  a  party. 

Littledalc  was  to  have  supported  the  dcchiration.  But 
Lord  Ellenborough,  C.  J.  said  that  there  was  no  ground 
for  the  objection.  That  though  this  court  had  only  an  original 
authority  over  actions  commenced  by  bill ;  and  that  in  actions 
by  original  the  writ  was  sued  out  of  chancery ;  yet  the  words 
"  then  lately  commenced  and  depending  in  B.  R."  did  not  neces- 
sarily imply  a  contradiction  to  the  commencement  of  the  ac- 
tion by  original ;  for  it  might  have  been  commenced  in  chan- 
cery by  original  writ,  and  been  then  depending  in  this  court. 
But  the  action  may  be  well  stated  to  commence  in  this  court, 
when  this  court  begins  to  have  jurisdiction  of  it;  when  it  is  le- 
gally brought  hither. 

Per  Curiam,  Judgment  for  the  plaintiffs. 


mdnesday*  The  KiNG  agabist  The  Lihabitants  of  Shinfield. 

Nov.  20th. 

Three  months  J.rl  ARTHA,  the  wife  of  Richard  Laiieshnry,  a  private  in  the 

after  a  pauper,  j^oy^l  Berks  Militia,  was  removed  by  an  order  of  justices  from 

under  age,  .  ,       .  .      .  . 

had  hired         the  parish  of  Saint  Giles  in  Reading,  to  Shinjield,  in  the  county 

himselrgene-    q^  JJgyJcs,  which  order  was  confirmed  by  the  sessions,  on  appeal, 

subject  to  the  opinion  of  this  Court  on  the  following  case. 

The  pauper's  husband  in  June  1S06,  (before  his  marriage) 


brickmaker 
for  a  year, 
they  entered 


into  a  written    being  then  a  minor,  hired  himself  for  a  year  to  James  Palmer 


pf  Shinjield,  brickmaker,  and  continued  from  that  time  upwards 

of 


contract,  un- 
stamped and 
without  seals, 
whereby  the 

pauper  covenanted  and  agreed  to  serve  his  master  for  three*  years,  to  learn  to  make  bricks,  &c. 
on  condition  of  his  master  finding  him  in  board,  lodging,  and  clothes,  and  for  him  to  be  de- 
cently clothed  at  tlie  end  of  the  three  years,  on  condition  of  his  attending  the  kiln  at 
nights :  held  that  this  contract,  (assuming  that  an  infant  might  bind  himself  by  any  con- 
tract made  for  his  benefit  at  tlie  time',  if  legally  framed,)  was  no  proof  of  an  apprentice- 
ship in  the  contemplation  of  the  panics,  but  only  of  a  new  hiring,  in  the  same  relation  of 
master  and  servant  as  the  original  hiring ;  only  restraining  the  service  to  such  employ  of 
the  master  as  would  enable  the  boy  to  learn  the  trade ;  (for  the  master  did  not  bind  him- 
self to  teach  him  the  trade.)  But  if  tl;e  intention  of  the  parties  had  appeared  to  be  to  con- 
tract for  an  apprenticeship,  yet  as  such  contract  was  illegal  and  void  in  the  fqfm  and  man- 
ner of  it,  it  would  not  have  done  away  the  original  good  contract  of  hiring  and  service  for 
a  year ;  and  therefore  the  servant  would  at  any  rate  gain  a  settlement  by  serving  lais  mastec 
fofayear* 
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of  a  year  in  Pa^TW^/'s  service.  On  the  29th.  of  September  1806 
the  pauper's  husband,  (being  still  a  minor,)  and  Palmer  signed 
the  following  agreement  on  unstamped  paper,  and  not  under 
seals,  *  under  which  the  pauper's  husband  served  the  whole 
three  years.  "  A  memorandum  and  agreement  between  James 
Palmer  and  Richard  Lanesbtny.  This  agreement  made  the 
29th  of  September  1806  between  James  Palmer,  brickmaker,  of 
Shirifield,  in  the  county  of  Berks,  and  Richard  Lanesbwy  of 
Sonning,  &c.  I  Richard  Lanesbury,  do  hereby  covenant  and 
agree  to  serve  James  Pahner  for  three  years,  to  learn  to  make 
bricks,  and  the  art  of  burning,  on  condition  of  the  said  James 
Palmer's  finding  me  the  said  Richard  Lanesbury  sufficient  vic- 
tuals, drink,  lodging  and  clothes,  and  to  be  decently  clothed 
in  the  habit  of  a  working  man  at  the  expiration  of  the  three 
years,  on  condition  of  my  helping  to  attend  the  kiln  on  nights. 
Whereas  I  have  hereunto  set  my  hand  this  29th  of  September 
1806.  (Signed)  "  Richard  Lanesbury  "  and  attested  by  two  wit- 
nesses. And  in  the  margin  of  the  paper,  near  the  attestation, 
was  written,  "  I  James  Palmer  consenting  to  the  above  agree- 
ment." The  appellants  produced  Richard  Lanesbury' 's,  mother, 
who  swore  that  Palmer  came  to  her,  and  asked  her  if  she  had 
any  objection  to  her  son  being  apprenticed  to  him ;  and  she 
said  "  no." 

Abbott  and  Cooper,  in  support  of  the  orders,  admitting,  first, 
that  if  the  original  parol  agreement  by  Lanesbury  to  serve 
Palmer  as  a  servant  for  a  year  were  meant  to  be  abandoned, 
and  another  contract  for  service  as  an  apprentice  substituted  in 
the  place  of  it  by  the  written  agreement  entered  into  between 
them  in  three  months  after  the  commencement  of  the  ser- 
vice, no  settlement  was  gained  by  Lanesbury  in  Shinfield :  they 
denied  that  such  was  the  intention  of  the  parties,  or  the  opera- 
tion of  the  written  contract.  For  where  one  is  retained  to  serve 
another  generally,  and  not  as  an  apprentice,  eo  nomine;  though 
it  be  part  of  the  contract  that  he  is  to  be  taught  a  trade ;  it  only 
operates  as  a  contract  of  hiring  and  service,  and  not  of  appren- 
ticeship. This  was  decided  in  Rex  v.  Hitcham  (a)  and  Rex  v. 
Little  Bolton  (6),  and  is  now  the  established  rule  (c).  The  con- 
versation between  Lanesbury' s  mother  and  Palmer  cannot  vary 
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(a)  Burr.  S.  C.  489.  {/,)  Qald.  367. 

(<:)  Vide  Rex  V.  Ra'mham,  I  East,  53 1 .  and  Rex  v.  Ecckston,  2  East,  298. 

the 
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1811;        the  written  contract.     In  Rea:  v.  Hig/inam  (a),  it  was  expressly 

stated  that  the  parties  meant  to  constitute  an  apprenticeship  ; 

against        ^^'hich  prevented  the  gaining  of  a  settlement  as  a  hired  servant. 

The  Inhabi-    In  this  view  of  the  case  it  is  immaterial  whetlier  the  written  con- 

Shinfield.     ^^^^^  were  valid  or  not :  if  valid,  a  settlement  was  gained  as  a 
j^^  hired  servant  under  it ;  if  invalid,  as  not  being  stamped,  then, 

the  pauper  continued  to  serve  in  Shhifield  for  more  than  a  year 
under  the  original  contract  as  a  yearly  servant,  and  gained  his 
settlement  there.  But  supposing  the  written  contract  would  in 
its  terms  constitute  an  apprenticeship  ;  then,  not  being  stamped, 
it  could  not  be  received  in  evidence,  to  do  away  tlie  former, 
good  agreement  by  })arol. 

Btirrough^  Wakefield,,  and  Burnal,  contra.  Though  the  in- 
strument of  the  29th  of  September  1806  were  invalid,  as  an 
apprenticesliip ;  yet  if  in  fact  Laneshury  intended  to  serve,  and 
did  serve,  his  master  from  that  time  in  the  supposed  character 
of  an  apprentice,  that  put  an  end  to  the  relation  of  master 
and  servant ;  so  that  there  was  no  service  for  a  year  under  the 
first  contract.  The  question  therefore  turns  upon  the  true 
construction  of  the  written  contract,  whether  the  parties  in- 
tended by  the  tei'ms  of  it  to  create  a  hiring  or  an  apprenticeship. 
The  distinctive  character  of  the  latter,  in  addition  to  the  service 
of  the  master,  which  is  common  to   both,  is  for  the  master  to 

[  5^:^  1  teach  the  person  retained  some  trade  or  business  ;  and  that  was 
stipulated  for  by  the  contract  in  question :  no  technical  words 
can  be  necessary  to  create  such  a  contract.  The  case  of  the 
King  V.  Little  Bolton,  where  that  notion  prevailed,  was  after- 
wards overruled  in  the  King  v.  Highnam  (b),  where  an  appren- 
ticeship was  established  without  a  retainer  eo  nomine  in  the 
contract.  So  it  was  in  Rex  v.  Laiiidon  (c),  and  Rex  v.  Rain- 
ham{d),  which  followed.  [Le  Blanc,  J.  In  R.  v.  Laindon  a 
premium  was  given  to  the  master ;  which  was  relied  on  as 
shewing  the  intention  of  the  contracting  parties  to  create  an 
apprenticeship.]  The  reserving  a  premium  is  no  necessary 
part  of  such  a  contract ;  and  the  circumstance  that  no  wages 
are  to  be  paid  equally  indicates  the  same  intention  in  this  case : 
for  if  a  mere  hiring  and  service  were  meant,  as  under  the  first 
general  contract,  though  no  particular  sum  was  mentioned  at 

{a)  Cald.Am.  {b)  Ibid. 

(c)  8  Term  Rep.  379.  (^)  1  Eattt  531. 

the 
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the  time,  the  mere  relation  of  master  and  servant  would  have 
entitled  the  servant  to  wages  upon  a  quantum  meruit :  which 
would  not  result  from  a  mere  contract  of  apprenticeship. 
[Baj/lei/,  J.  The  boy  was  to  have  clothes  provided  for  him  as 
well  as  board  and  lodging,  and  he  was  to  be  so  employed  as  to 
enable  him  to  learn  the  trade  :  there  was  therefore  an  equiva- 
lent for  wages.  Lord  Ellenborough,  C.  J.  There  are  no  terms 
in  this  contract  by  which  the  master  binds  himself  to  teach  the 
boy  his  trade  :  the  boy  is  to  have  the  opportunity  of  learning  it 
by  serving  the  master  in  his  trade  for  three  years;  but  it  does  not 
therefore  follow  that  an  action  would  lie  against  the  master  for 
not  teaching  him.]  In  the  Laindon  case  the  master  did  not 
undertake  to  teach  the  party  serving;  and  yet  the  court 
thought  that  an  apprenticeship  was  intended,  though  defectively 
made.  In  Hex  v.  Little  Bolton  [a),  and  Rex  v.  Eccleston  (b), 
there  was  a  reservation  of  wages,  which  rather  shewed  an  in- 
tention to  create  a  hiring  and  service :  and  in  the  latter  case 
Lord  EUenboroKgh  gave  only  a  reluctant  assent  to  the  former 
decision. 

Lord  Ellenborough,  C.  J.  This  was  the  case  of  a  person, 
who,  though  a  minor,  had  power  to  contract  for  a  hiring  and 
service  to  another,  or  as  an  apprentice,  according  to  the  prin- 
ciple laid  down  in  the  case  of  Dniry  v.  Drury,  cited  in  3  Term 
Re}).  16  L  that  if  an  agreement  be  for  the  benefit  of  an  infant  at 
the  time,  it  shall  bind  him ;  and  that  has  not  been  drawn  into 
controversy  upon  this  occasion ;  but  it  is  admitted  that  if  the 
case  had  stood  upon  a  contract  of  hiring  alone,  it  would  have 
been  good  and  binding  to  enable  him  to  acquire  a  settlement 
in  Shhtfield  by  a  service  under  it.  The  only  argument  has  been 
upon  the  effect  of  the  real  or  supposed  apprenticeship  created 
by  the  instrument,  which  it  is  said  put  an  end  to  the  service 
imder  the  original  contract.  But  quacunque  via  data,  he  gained 
a  settlement  in  Shirifield :  for  if  the  ini^trument  were  invalid  as 
being  a  fraud  upon  the  law,  it  is  clear  that  there  was  no  good 
apprenticeship  created,  because  it  was  not  created  in  the  man- 
ner prescribed  by  the  law  :  and  if  invalid,  and  not  receivable  in 
evidence,  what  is  there  to  do  away  the  former  contract  of  hiring 
tor  a  year  ?  But  supposing  it  to  be  valid,  and  not  operating  as 
an  apprenticeship,  but  as  a  hiring  in  the  relation  of  master  and 
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{a)  Catd.'367. 


{b)  '2  Eait,  298. 
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under  a  new  contract  of  hiring,    merely  superadding 
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rating 

other  terms,  whereby  the  sei-vant  was  to  have  food  and  cloth- 
ing *provided  for  him  in  the  manner  stated,  and  an  opportunity 
of  learning  the  trade  of  his  master,  instead  of  seeking  for  a 
compensation  for  his  service  upon  a  quantum  meruit.  It  is 
therefore  unnecessary  to  determine  whether  or  not  this  was  a  good 
contract  of  hiring  and  service,  as  created  by  the  written  instru- 
ment. And  all  the  cases  cited  by  the  appellant's  counsel  differ 
from  the  present,  because  in  none  of  them  was  there  a  good 
contract  of  hiring  and  service  independent  of  the  imperfect 
contract  of  apprenticeship  in  dispute.  But  here  there  was  an 
original  perfect  contract  of  hiring  and  service,  which  was  not 
defeated  by  an  invalid  instrument.  With  respect  however  to 
the  case  of  the  King  v.  Little  Bolton,  the  court  in  the  case  of 
the  King  v.  Eccleston  considered  it  as  a  subsisting  authority, 
whatever  question  there  might  have  been  upon  the  subject  at 
first ;  and  I  think  the  convenience  of  the  thing  is  in  support  of 
it :  but  it  is  jiot  necessary  now  to  discuss  that  point. 

Grose,  J.  Here  there  was  originally  a  good  contract  of 
hiring  and  service ;  and  that  was  not  done  away  with  by  the 
subsequent  instrument,  whereby  the  parties  merely  prolonged 
the  diu'ation  of  the  contract,  and  fixed  the  compensation  to  be 
made  by  the  master  for  the  service. 

Le  Blanc,  J.  To  give  a  settlement  by  hiring  and  service 
there  must  be  a  contract  of  hiring  for  a  year ;  and  this  case  is 
distinguishable  from  all  the  former  cases,  in  which  the  question 
has  been  whether  the  contract  was  to  serve  as  an  apprentice,  or 
as  a  hired  servant,  where  if  the  court  considered  that  the  con- 
tract was  to  serve  as  an  apprentice,  it  could  not  enure  to  give  a 
settlement  as  in  case  of  a  hired  servant ;  for  in  none  of  those 
cases  was  there  any  valid  contract  of  hiring  and  service  existing 
before  independent  of  the  instrument  in  question.  But  here 
the  husband  of  the  pauper  had  first  entered  into  a  good  con- 
tract by  parol  as  a  hired  servant  for  a  year ;  and  pending  that 
contract  he  and  his  master  entered  into  a  written  agreement ; 
by  which  it  is  contended  that  the  parties  meant  to  contract  for 
an  apprenticeship ;  and  that  this,  though  invalid  for  the  pur- 
pose of  creating  an  apprenticeship,  yet  changed  the  nature  of 
the  service  under  the  former  hiring  into  a  service  as  an  appren- 
tice, and  therefore  prevented  the  gaining  of  a  settlement  a»  a 

hired 
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hired  servant.  But  I  do  not  accede  to  that  argument :  because 
if  there  were  at  one  time  a  subsisting  valid  contract  of  hiring 
and  service  for  a  year,  and,  pending  that,  the  parties  enter  into 
an  invalid  agreement,  I  do  not  see  how  that  can  do  away  the 
former  valid  contract.  But  even  upon  the  construction  of  the 
written  instrument  itself,  I  do  not  think  that  it  is  to  be  taken 
as  a  contract  of  apprenticeship.  In  all  the  former  cases,  where 
the  instrument  in  question  has  been  so  construed,  it  has  been 
stated  that  the  parties  intended  to  contract  in  the  relation  of 
master  and  apprentice,  only  they  had  contracted  informally 
in  order  to  avoid  the  stamp  duties.  But  here  the  contract  is 
for  Lanesbury  to  serve  Palmer  for  three  years  to  learn  the  art 
of  a  brickmaker,  on  condition  of  Palmer's  finding  him  in  board, 
lodging,  and  clothes :  there  is  no  contract  by  the  master  to  teach 
him,  but  only  for  the  boy  to  have  the  opportunity  of  learning 
the  business.  It  is  said  that  no  wages  are  reserved :  but  that 
is  no  more  than  what  often  happens  with  boys  at  service :  they 
get  less  at  first,  because  they  must  first  learn  their  business  be- 
fore they  can  be  of  use  to  their  masters  in  it.  Then,  though 
it  is  stated  here  that  the  boy  was  to  serve  his  master  to  learn 
his  business,  that  would  not  prevent  it  from  operating  as  a 
contract  of  hiring  and  service.  I  do  not  think  therefore  that 
this  was  in  the  terms  of  it  an  agreement  for  an  apprenticeship, 
so  as  to  supersede  the  former  contract  of  hiring  and  service. 
But  even  if  it  were  intended  as  an  apprenticeship,  yet  the  in- 
strument, being  invalid,  Avould  not  supersede  the  former  valid 
contract. 

Bayley,  J.  I  consider  the  instrument  as  a  contract  of  ser- 
vice, and  not  as  an  apprenticeship.  There  was  an  original 
good  contract  for  a  year  between  the  parties  as  master  and  ser- 
vant generally,  and  after  three  months*  service  under  it,  they 
entered  into  a  new  agreement,  by  which  the  boy  was  to  serve 
his  master  for  three  years,  not  generally,  but  to  learn  to  make 
bricks  and  the  art  of  burning,  upon  condition  of  being  found 
in  board,  lodging,  and  clothes.  The  meaning  of  the  parties 
thei'efore  was  that  the  general  service  before  contracted  for 
should  be  restrained  to  such  service  as  would  enable  the  boy  to 
learn  his  master's  business.  If  an  apprenticeship  had  been  in- 
tended, there  would  have  been  words  introduced  into  the 
agreement  binding  the  master  to  teach  the  boy  ;  and  there  be- 
ing no  such  words  of  obligation  on  the  master,  and  the  written 

contract 
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contract  not  having  the  ordinary- words  of  binding  to  serve  as 
an  apprentice,  and  the  intent  of  the  parties,  as  collected  from 
the  terms  of  it,  being  at  least  equivocal ;  we  are  warranted  by 
the  cases  in  saying  that  the  object  of  it  was  merely  to  confine 
the  general  service  before  contracted  for  to  such  parts  of  the 
master's  employ  as  would  enable  the  boy  to  learn  his  business. 
If  this  therefore  were  to  give  an  extraordinary  benefit  to  the 
servant,  the  master  might  well  stipulate  for  receiving  such  ser- 
vice without  the  payment  of  wages. 

Orders  confirmed. 


Wednesday, 
Nov.  20th. 


The  King  against  Parry. 


A   N  information  in  the  nature  of  quo  warranto  was  exhibited 
■^^  against  the  defendant  Parry,  (and  the  like  proceeding  was 


The  Same  a^'ahist  Phillips. 
[  *550  ] 

One  who  has 

not  taken  the 

sacrament  ac-  ^ 

cording  to  the  had  against  FhilUps,)  calling  upon  him  to  shew  by  what  au- 

ntes  ot  the       thority  he  claimed  to  be  a  common  councilman  of  the  town  and 

church  or  •'  rr  i  •  i       «» 

England,  county   of  the  town   of  Haverford   West;  which  office  he  was 

within  a  year  charged  with  having  exercised  from  the  6th  o^ March,  50  Geo.  3. 
to  the  time  of  exhibiting  the  information,  without  any  legal 
warrant.  To  which  he  pleaded,  that  Haverford  West  is  an 
ancient  town  and  county,  incoiporated  by  the  name  of  the 
mayor,  sheriff,  bailiffs,  and  burgesses  of  the  county  of  Haver- 
ford West ;  that  there  ought  to  be  24  common  councilmen  dis- 
tinct from  the  other  burgesses ;  and  that  the  office  of  common 
councilman  is  an  office  of  great  trust,  &c.     That  by  the  charter 

ifsuch  disqua-  of  the  7  James  1.  confirming  their  old  and  granting  new  pri- 
tfi^^d"t   th    vil^g^s,  &c.    to  the  corporation,  the    King  granted  that  there 

electors  at  the  should  be  a  mayor,  and  24  select  burgesses,  of  whom  15  should 

time  of  elec-     j^g  aldermen,  and  *therest  brethren,  to  be  of  the  common  coun- 
tion,  votes  at-        ,.(   , 

terwards  v!»      ,  ^jj 

given  to  such 

person  are  then  thrown  away ;  and  any  candidate  having  the  most  legal  votes,  though  in  fact 
inferior  in  number  to  the  first,  is  duly  elected  and  entitled  to  be  sworn  in  ;  but  until  he  be 
sworn  in,  the  office  is  not  legally  filled  up  and  enjoyed  by  him,  within  the  exception  in  the 
annual  indemnity  act.  And,  therefore,  if  the  disqualiiied  person  who  had  the  greatest  num- 
ber of  votes  be  sworn  into  the  office,  and  afterwards  qualify  himself  by  taking  the  sacrament, 
&c.  within  the  time  allowed  by  the  indemnity  act,  he  is  thereby  recapacitated  and  freed  from 
all  disability,  and  his  title  to  tne  office  thereby  protected ;  such  office  not  having  been  then 
already  vacated  by  judgment,  or  legally  filled  up  and  enjoyed  by  another  person. 
7 


election  in 
fact  to  a  cor- 
porate office, 
is  disqualified 
by  the  corpo- 
ration act,  13 
Car.  2.  St.  2. 
c.l.s.  12. 
from  being 
elected:  and 
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cil  to  assist  the  mayor,  &c.  :  and  further,  that  upon  the  death  or 
removal  from  office  of  any  of  the  common  council,  &c.  it  should 
be  lawful  for  the  "mayor  and  21  of  the  common  council,  or  the 
major  part  of  them,  and  the  rest  of  the  burgesses,  or  the  major 
part  of  them  for  the  time  being,  to  assemble  in  the  Guildhall^ 
and  there  to  elect  one  or  more  others  into  the  vacant  place  or 
places ;  and  that  he  or  they  so  elected,  having  taken  the  oath  of 
office  before  the  mayor,  &c.  should  be  of  the  said  24  of  the 
common  council  in  the  place  or  places  of  him  or  them  so  dying 
or  removed,  &c.  That  this  charter  was  accepted,  and  that  the 
corporation  have  ever  since  conformed  to  it.  The  plea  then 
stated  that  on  the  27th  o^  Fehniary,  1810,  the  place  of  one  of 
the  24)  of  the  common  council  became  vacant,  and  on  the  5th  of 
March  following  the  mayor  and  the  major  part  of  the  common 
council,  and  the  burgesses  duly  assembled  in  the  Guildhall  to 
elect  one  of  the  burgesses  into  the  vacant  place,  and  then  and 
there  duly  elected  the  defendant  Parry,  then  one  of  the  bur- 
gesses, into  the  vacant  place  of  one  of  the  common  council  ; 
that  the  defendant  had  afterwards  due  notice  of  such  his  election, 
and  before  he  took  upon  him  to  execute  the  office  was  sworn  in 
before  the  mayor,  &c.,  and  by  virtue  thereof  was  admitted  into 
and  took  upon  himself  the  said  office  :  and  so  he  claimed  to  ex- 
ercise the  same  of  right. 

The  prosecutor  replied,  that  the  supposed  election  of  the 
defendant  was  made  after  the  expiration  of  the  commissions 
mentioned  in  the  stat.  13  Car.  2.  (st.  2.  c.  1.  s.  12.  the  corpo- 
ration act;)  and  that  the  defendant  had  not  within  a  year  next 
before  his  said  supposed  election  taken  the  sacrament  of  the 
Lord's  Supper,  according  to  the  rights  of  the  church  o/' England  ; 
whereby  and  by  force  of  the  same  statute  the  said  supposed 
election  of  the  defendant  was  wholly  void. 

The  defendant  rejoined,  that  the  election  and  swearing  in  of 
the  defendant  in  his  plea  mentioned  was  made  and  took  place 
before  the  12th  of  Marc//,    1810(a);  and  that  the  defendant, 

after 

(a)  The  annual  indemnity  act  of  that  year  was  brought  into  the  House  of 
Commons  on  the  I2th  of  February,  and  into  the  Lords'  House  on  the  20th  ; 
and  having  passed  the  Lords  on  the  2sd  of  the  same  month,  received  the 
royal  assent  on  the  I2th  of  March.  As  these  acts  are  not  usually  printed  in 
the  common  editions  of  the  statutes,  a  copy  of  so  much  of  the  act  in  question 
as  applies  to  the  case  is  subjoined. 

The  annual  indemnity  act,  which  was  passed  on  the  I2th  of  March  isio, 
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after  his  election,  and  before  the  12th  of  March,  1810,  to  wft^ 
on  the  6th  of  the  same  March,  accepted  the  ojjicc  of  common 
councilman,  and  exercised  and  enjoyed  the  same  in  pursuance  of 
his  said  election  ;  and  that  after  his  said  election  and  swearing  in^ 

and 


in  the  50th  G.  3.  {c.  4.)  reciting  (j.  1.)  that  persons  who  had  omitted  to  qua- 
lify themselves  agreeably  to  the  stat.  1  G.  1.  jt.  2.  c.I3.  13  Car.  2.  st.  2.  c.  1. 
and  other  statutes  mentioned,  had  incurred,  or  were  in  danger  of  incurring, 
penalties  and  disabilities ;  enacts,  "  that  every  person  who  at  or  before  the 
passing  of  this  act  hath  or  shall  have'  omitted  to  take  and  subscribe  the  said 
oaths  and  declarations,  or  to  receive  the  sacrament  of  the  Lord's  Supper,  or 
otherwise  to  qualify  himself  within  such  time,  and  in  such  manner,  as  in  and 
by  the  said  acts  or  any  of  them,  or  by  any  other  act  of  parliament  in  that 
behalf  made  is  required,  and  who  after  accepting  any  such  ofSce,  &c.,  on 
account  of  which  such  qualifications  ought  to  have  been  had  and  is  required, 
hath  taken  and  subscribed  the  said  oaths,  or  made  the  declarations  required 
by  law,  and  also  received  the  sacrament  of  the  Lord's  Supper  according  to 
the  usage  of  the  church  of  Engla7id,  Sec, ;  or  who,  on  or  before  the  25th  of 
March  1811,  receive  tlie  sacrament,  &c.  in  such  cases- wherein  the  said  sa- 
crament ought  to  have  been  received,  &c. ;  shall  be  and  are  hereby  indem- 
nified, freed,  and  discharged  from  and  against  all  penalties,  forfeitures,  inca- 
pacities, and  disabilities  incurred  or  to  be  incurred,  for  or  by  reason  of  any 
neglect  or  omission,  previous  to  the  passing  of  this  act,  or  taking  or  subscrib- 
ing the  said  oaths,  &c.  or  receiving  the  sacrament,  &c.  according  to  the  above- 
mentioned  acts,  or  any  of  them,  &c. ;  and  such  person  is  and  shall  be  fully  and 
actually  recapacitated  and  restored  to  the  same  state  and  condition  as  he  was 
in  before  such  neglect  or  omission,  and  shall  be  deemed  and  adjudged  to  have 
duly  qualified  himself  according  to  the  above-mentioned  acts  and  every  of 
them;  and  that  all  elections  of  and  aots  done  or  to  be  done  by  any  such  per- 
son, or  by  authority  derived  from  him,  are  and  shall  be  of  the  same  force  and 
validity  as  the  same  or  any  of  them  would  have  been  if  such  person  had  taken 
the  said  oaths  or  assurance  and  received  the  sacrament  of  the  Lord's  Supper, 
&c. ;  according  to  the  directions  of  the  said  acts  and  every  or  any  of  them  ; 
and  that  the  qualification  of  such  person,  qualifying  himself  in  manner  and 
within  the  time  appointed  by  this  act,  shall  be  to  all  intents  and  purposes  as 
effectual  as  if  such  person  had  taken  the  said  oaths.  Sec.  and  received  the 
sacrament,  &c.  within  the  time  and  in  the  manner  appointed  by  the  several 
acts  before  mentioned." 

Then  s.  6.  provides  "  that  this  act  shall  not  extend  or  be  construed  to  ex- 
tend to  restore  or  entitle  any  person  to  any  office,  &c.  already  actually  avoided 
by  judgment  of  any  of  his  majesty's  courts  of  record,  or  already  legally 
filled  up  and  enjoyed  by  any  other  person  ;  but  that  such  office,  &c.  so  avoided, 
or  legally  filled  up  and  enjoyed,  shall  be  and  remain  in  and  to  the  person  [who 
is  or  shall  at  the  passing  of  this  act  be  (l)]  legally  entitled  to  the  same,  as  if 
this  act  had  never  been  made." 

(i)  The  words  within  the  brackets  are  not  in  the  act  of  the  4  Geo.  3.  r.  si. 
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and  after  his  said  acceptance  of  the  said  office,  and  before  the  exhi- 
biting of  this  inforviation  against  him,   to   wit,   on  the    1 1  th  of 
March   1310,  he   duly  took   and    received,  the  sacrament   of  the 
Lord's  Sujipcr,  according  to  the  usage  of  tlie  church  o'i  England ; 
whereby  and  by  force  of  the  stiitute  m  such  case  made  (i.  e.  the 
annual  indemnity  act)  he  was  freed  and  discliarged  from  and 
against  all  inca|3acities  and  disabilities  by  him  incurred  by  rea- 
son of  his  neglect  or  omission  in  the  rei)licatioii  mentioned,  and 
was  fully  and   actually  recapacitatcd  and  restored  to  the  same 
state  and  condition  he   was  in  before  such  his  neglect  or  omis- 
sion, and  duly  qualified  himself  to  take,  hold,  and  exercise  the 
said  place  and  office  of  common  councilman  in  the  information 
mentioned,  according  to  law  and  to  the  act  of  parliament  in  the 
roplication  mentioned.     And  then  the  defendant  averred  that 
the   said   oflice  of  common  councilman  to   which   he  was  so 
elected,  as  in  his  plea  is  mentioned,  liath  not  at  any  time  after 
tlie  same  became  vacant,  as  in  the  plea  mentioned,  been  legally 
JiUed  up  and  enjoyed  by  any  other  person. 

The  prosecutor  surrejoined  that  before  and  at  the  time  of  the 
supposed  election  of  the  defendant,  there  were  six  vacancies  in 
tlie  common  council,  and  that  an  election  was  had  at  the  time  in 
tlie  plea  mentioned,  and  before  the  passing  of  the  statute  in  the 
ivjjoinder  mentioned   (the  annual  indemnity  act,)  for  filling  up 
the  six  vacancies  ;  that  at  the  said  election  the  defendant  Parry^ 
J.  L.  Phillips  (the  defendant  in  the  other  information),    W.  H. 
Scout^cld,  J.  Mathias,  S.  Harris^  G.  Roch,  W.  Fortune,  G.  Phil- 
lips, J.  IViomas,  T.  Sccwcroft,    T.  Wright,  and  Jos,  Smith  were 
candidates;  and  that  the  defendant  Parry,  and  J.  L.  Phillips,  had 
not  either  of  them  within  a  year  next  before  the  said  election  taken, 
the  sacrament  of  the  Lord's  Supper  according  to  the  rites  of  the 
church  of  Ejigland:  that  a  poll  was  taken  on  the  said  supposed 
election,  and  that  full  and  distinct  notice  was  at  the  time  ff  taking 
the  said  p)oU,  and  as  soo7i  as  fxvo  electors  had  polled  for  Parry  and 
Phillips,   and  before  any  other  elector  had  j^ollcd,  given   to  the 
mayor  who  took  tie  poll  and    presided  at  the  said  supposed 
election,  and  to  the  electors  at  the  said  election,  in  the  presence 
and  hearing  of  the  defendant  Parry  and  of  Phillips,  that  the 
said   Parry  and  Phillips  had  not  either  of  them  within  a  year 
next  before  the  said  election  taken  the  sacrament  of  the  Lord's 
►Sppper  according  to  the  rites  of  the  church  o^  England,  (which 
the  said    Parry  and  Phillips  did  not  cilhgr  of  them  cleny,)  and 
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1811.        that  all  Votes  given  for  them  or  either  of  them  at  th6  said  elec-* 

~         tion  would  be  thrown  away  :  nevertheless  the  mayor  continued 

against       ^°  *^^^  ^^   P^^^'  ^^^  ^^  ^^^^  ^^^  reckon  the  votes  offered  for 

Parry  and    Parry  and  for  ^PhillijiSi  and  at  the  close  thereof  declared  the 
"Phii  r  IP'S  r» 

^         i     """[ibers  to  be  as  follow,  viz.  for  Parry  180,  for  Phillips  133, 
^  ^     Scouifeld  \29i  Roch  134,   Harris  134,  Matkias  126,   Smith  S7, 

Wright  39,  Fortune  34,  Scffwcroft  26,  Thomas  32,  and  G.  Phillips 
26 ;  whereupon  and  by  reason  of  the  premises  tlie  said  Parry 
and  PhillipSf  not  having  taken  the  sacrament,  &c.  within  a  year 
next  before  the  said  election,  and  notice  thereof  having  been  given 
as  aforesaid ;  and  the  said  declaration  of  the  numbers  polled  for 
the  said  persons,  so  being  such  ca*ndidates,  being  made  before 
the  passing  of  the  statute  in  the  rejoinder  mentioned,  (the  annual 
indemnity  act)  and  the  votes  offered  and  counted  for  Parry  and 
Phillips  as  aforesaid,  by  reason  of  such  their  incapacity  and  such 
notice  thereof  so  given  as  aforesaid,  being  thrown  away ;  the  said 
Wright  and  Smith,  by  reason  of  the  premises,  were  respectively 
and  duly  elected  into  the  said  offices,  and  were  then,  and  at,  and 
before  the  passing  of  the  said  (indemnity)  act  were  and  still  are 
legally  entitled  to  hold  and  enjoy  the  said  offices,  and  the  said 
offices  were  legally  Jilled  up  hy  them,  and  they  (  Wright  and  Smith) 
were  then  and  there  legally  entitled  to  be  sworn  into  the  said 
offices  respectively,  and  then  and  there  did  didy  tender  themselves 
to  the  mayor,  &c.  to  be  sworn  in,  &c. :  but  the  mayor,  knowing 
the  premises,  but  wrongfully  intending  to  prejudice  Wright  and 
Smith,  and  to  prevent  them,  who  then  and  at  the  passing  of  the 
said  act  were  legally  entitled  to  the  same  as  aforesaid,  from  hav- 
ing the  fruit  and  effect  of  such  their  election,  did  then  and  there 
and  from  thence  until  the  filing  of  the  said  information  wrong- 
fully and  unlawfully  neglect  and  refuse  to  swear  in  Wright  and 
Smith,  or  either  of  them,  into  the  said  offices  respectively,  &c. 
The  prosecutor,  (having  the  privilege  of  the  Crown)  added  an- 
r  555  1  other  similar  surrejoinder,  alleging  the  refusal  of  the  mayor  to 
swear  in  Wright  and  Smith  to  have  been  by  conspiracy  and  com- 
bination with  Parry  and  Phillips.  To  these  surrejoinders  the 
defendant  demurred  generally. 

This  case  was  first  called  on  for  argument  in  Trin.  51  Geo.  3. ; 
but  after  counsel  had  been  heard  a  short  time,  the  court  inti- 
mated that  as  the  pleadings  then  stood,  it  did  not  sufficiently 
appear  that  the  defendant  had  filled  the  office  before  the  12th 
oi  March  1810:  and  as,  on  the  other  hand,  an  objection  was 
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mentioned  to  the  surrejoinder,  in  not  stating  at  what  period  of 
the  poll  the  notice  of  the  defendant's  incapacity  was  given  ;  both 
parties  had  leave  to  amend,  and  the  pleadings  were  framed  as 
they  are  now  stated.     Jn  this  term 

Abbott,  in  support  of  the  demurrer,  contended,  on  the  part  of 
the  defendant,  that  having  taken  the  sacrament  before  the  infor-- 
mation  was  filed,  and  within  the  time  mentioned  in  the  annual 
indemnity  act,  50  Geo.  3.  c.  4.  he  was  recapacitated  by  that  act, 
and  the  objection  to  his  title,  on  account  of  his  not  having  taken 
the  sacrament  within  a  year  before  his  election,  was  thereby 
removed.     The  principal  object  of  the  legislature  in  their  various 
enactments  from  time  to  time  has  been  to  secure  the  succession 
in  corporations  to  persons  conforming  to  the  church  of  England. 
In  the  reign  of  Charles  2.  {a)  this  was  done  by  requiring  the 
preceding  test  of  conformity  within  a  year  before  the  election 
of  the  corporator.     But  it  was  afterwards  considered  tliat  mem^- 
bers  of  the  established  church  might  have  accidentally  omitted  to 
take  the  sacrament  within  the  year ;  and  therefore  as  early  as  in 
the  5  Geo.  1.  an'act  (c.  6.)  was  passed  "  for  quieting  and  establish- 
ing corporations,"  by  which  the  legislature  made  good  the  title 
of  all  persons  then  in  possession  of  corporate  offices,  who  had 
omitted  to  comply  with  the  test ;  and  enacted  prospectively  that 
no  person  thereafter  elected  to  any  corporate  office   "  shall  be 
removed  by  the  corporation,  or  otherwise  prosecuted  for  or  by 
reason  of  such  omission  ;    nor  shall  any  incapacity,  disability, 
forfeiture,  or  penalty  be  incurred  by  reason  of  the  same ;  unless 
such  person  be  so  removed,  or  such  prosecution  be  commenced, 
within  six  months  after  such  person's    being  placed  or  elected 
into  his  respective  office,  as  aforesaid  ;  and  that  in  case  of  a  pro- 
secution, the  same  be  carried  on  without  wilful  delay."     Since, 
then,  the  title  of  a  person  to  a  corporate  office  cannot  be  im- 
peached unless  within  six  months  after  his  election,  on  account 
of  such  omission,  the  election  of  a  person  under  that  disability  is 
not  void,  but  voidable  only  in  case  of  a  removal  or  prosecution 
within  the  time  limited :  and  so  it  was  considered  by    Lord 
Mansfield  in  Crawford  v.  Powell  (b).     Independently,  therefore, 
of  the  annual  indemnity  act,  the  defendant  did  not  labour  under 
an  absolute,  but  only  under  a  qualified,  disability  at  the  time  of 
his  election.     But  that  act  has  now  confirmed  his  title  as  effec- 


(a)  13  Car.  2.  st.2.c.l.    The  corporation  act. 
ib)  2  Burr.  1013—16. 
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tiially  as  if  the  disability  had  never  existed  ;  unless  within  the 
words  of  the  proviso,  {s.  6.)  the  office  were,  at  the  time  of  the 
act  passed,  "  already  legally  filled  up  atid  enjoyed  by  any  other 
person.^*  Now  the  rejoinder  states  that  the  defendant  was  sworn 
in  and  enjoyed  the  office,  and  that  before  the  12th  oi  March  he 
took  the  sacrament  and  qualified  himself;  and  that  the  vacant 
office  to  which  he  had  been  elected  had  not  at  any  time  after 
such  vacancy  been  legally  filled  up  and  enjoyed  by  any  other  per- 
son :  and  the  effect  of  the  surrejoinder  is  that  the  mayor  wrong- 
fully refused  to  swear  in  Smith  and  Wright^  and  to  let  them 
enjoy  the  office.  Until  the  party  is  sworn  into  the  office,  it  can- 
not be  said  to  be  legally  filled  up  and  enjoyed  by  him ;  for  what- 
ever his  right  to  be  sworn  in  and  to  enjoy  it  may  be ;  yet  if  he 
take  upon  him  to  act  in  it  before  he  is  sworn  in,  he  subjects 
himself  to  a  quo  warranto  information.  The  general  object 
of  the  annual  indemnity  act  is  to  put  a  subsequent  conformity 
within  a  given  time  in  the  place  of  a  prior  conformity ;  with  two 
exceptions  only;  the  one,  that  his  title  is  not  impeached  within 
a  certain  time ;  the  other,  that  the  office  has  not  been  legally 
filled  up  and  enjoyed  by  any  other  person. 

Owen,  jun.  contra,  contended,  first,  that  the^defendant  was 
not  elected  into  the  vacant  place ;  in  which  case  there  must  be 
Judgment  of  ouster.  Secondly,  that  the  place  was  legally Jilled 
up  and  enjoyed  by  another  person  within  the  6th  section  of  the 
indemnity  act,  before  it  passed.  First,  there  were  six  vncancies 
^d  twelve  candidates ;  and  as  soon  as  two  only  of  the  electors 
had  voted,  full  notice  was  given  to  the  rest  of  the  electors  that 
Parry  and  Phillips  were  disiqualified  by  reason  of  their  not 
having  taken  the  sacrament  within  a  year  before,  and  that  all 
the  votes  for  them  would  be  thrown  away.  After  this  notice 
the  legal  election  fell  upon  Wright  and  Smith,  the  two  last  of 
the  six,  excluding  Parry  and  Phillips;  and  it  was  tlie  duty  of 
the  mayor  to  have  sworn  in  the  two  former  instead  of  the  latter, 
and  it  was  by  his  own  wrong  or  in  conspiracy  with  others  that 
Jie  refused  to  do  so,  which  cannot  alter  the  rights  of  the  parties 
who  were  legally  elected.  The  indemnity  act  only  applies  to 
cure  cases  where  there  has  been  an  election  good  in  the  form  at 
least  of  it,  but  liable  to  be  set  aside  from  some  latent  defect  in 
the  title,  unknown  to  the  electors  at  the  time :  but  here  the  de- 
fendant had  no  title  to  cure,  and  not  merely  a  defective  title : 
he  was  not  in  a  legal  sense  elected,  because  the  votes  given  for 
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him  were  known  at  the  time  to  be  tlirown  away.  The  words  of 
the  statute  13  Cai-.  2.  st.  2.  c.  1.  are,  "  that  no  person  shall  be 
placed^  elected,  or  cJuosen  in  or  to  any  the  offices  or  places  afore- 
said that  shall  not  have  within  one  year  next  before  such  elec- 
tion or  choice  taken  the  sacrament,  &c. :  and  in  default  thereof 
every  such  placing,  election,  and  choice  is  enacted  and  declared 
to  be  void."  In  order  to  shew  that  votes  given  for  a  candidate 
known  at  the  time  to  be  unqualified  are  thrown  away,  and  that 
even  a  minority  of  votes  given  in  such  a  case  to  another  candi- 
date who  is  qualified  will  avail  as  an  election,  he  cited  JRegina  v. 
Boscoivc'?t,  E.  13  yl?i?ie,  Rex  v.  Withers,  E.  8  Geo.  2.  (a),  and 
Taylor  v.  The  Mayor  of  Bath,  M.  15  Geo.  2.  B.  B.;  all  of 
which  are  cited  in  The  King  v.  Monday  {h),  and  recognized  by 
Lord  Ellenborough  in  The  King  v.  HaivHns  (c).  The  case  of 
Taylor  v.  The  Mayor  of  Bath,  which  is  fullest  to  the  point,  is 
best  reported  from  Mr.  Ford's  notes  (d)  in  3  Luders,  324.  Lord 
C.  J.  Lee  there  told  the  jury,  that  if  they  were  satisfied  that  the 
electors  had  notice  of  Bigg's  want  of  qualification,  to  find  for 
the  plaintiff;  because  Bigg,  not  being  qualified,  was  to  be  con- 
sidered as  a  person  not  in  esse ;  and  the  voting  for  him  was  a 
mere  nullity;  and  those  who  did  vote  for  him  were  to  be  con- 
sidered as  virtually  consenting  to  the  election  of  Taylor.  In 
the  report  in  Cowper,  it  is  said  that  when  the  case  afterwards 
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(rt)  A  difference  was  observed  between  the  statement  of  this  case  as  given  in 
argument  in  Coivp.  537.  and  by  Lord  Ellenborough,  C.  J.  in  10  East,  217. ;  but 
the  latter  statement  agrees  with  the  facts  of  the  case  as  noted  by  Mr.  Ford,  in 
the  argument  of  the  case  of  Taylor  v.  The  Mayor  of  Bath. 

{b)  Co'Wp.SZI.  (c)   \0  East,  217. 

{d)  The  note  states  that  Taylor  moved  for  a  mandamus  to  be  admitted  into 
the  office  of  a  common  councilman  of  the  corporation  of  Bath.  The  de- 
fendant (the  mayor)  returned  non  fuit  electus.  The  plaintiff  traversed  the  re. 
turn  :  and  the  cause  being  at  issue,  it  appeared  in  evidence  at  the  trial,  that 
by  the  charter  the  election  of  common  councilman  is  to  be  by  the  inayor,  re- 
corder and  aldermen,  or  the  major  part  of  them  then  present :  and  thiit  the 
mayor  and  27  aldermen  being  assembled  for  this  purpose,  Taylor,  Bigg,  and 
Kingston,  were  proposed  as  candidates ;  but  Bigg  being  neither  an  inhabitant, 
nor  a  freeman, as  the  charter  requires,  was  objected  to  as  a  disqualified  person: 
notwithstanding  which  Bigg  had  14  votes,  Taylor  13,  and  Kingston  only  1. 
But  Bigg  not  being  a  person  qualified.  Lord  C.  J.  Lee,  before  whom  the  cause' 
was  tried,  directed  the  jury,  &c.  (as  above),  and  Page,  Chappie,  and  fVright^ 
justices,  afterwards  confirmed  that  direction  in  bank,  upon  a  motion  for  a  new 
trial.    MS.  Ford. 
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came  before  the  court,  the  chief  justice  compared  it  to  the  case 
of  voting  for  a  dead  man.  The  same  doctrine  was  recognized 
in  OldJcnow  v.  Wainwrigkf  (a),  and  in  T/ie  King  v.  HaisJcins  {b). 
And  the  case  of  Harrison  v.  Evans  (c)  in  1762,  before  several  of 
the  judges,  commissioners  of  errors  assigned  upon  a  judgment  in 
the  sheriffs'  court  of  London,  confirmed  in  the  hustings  court, 
and  finally  before  the  house  of  lords  in  1767,  also  establishes 
the  nullity  of  election  of  one  to  the  office  of  one  of  the  sherifis 
of  London,  who  is  disqualified  in  this  respect.  If  then  there 
were  no  election  of  the  defendant  by  reason  of  his  known  dis- 
qualification at  the  time,  the  annual  indemnity  act,  however 
strongly  worded,  cannot  apply ;  for  there  can  be  no  re-capacity 
without  a  previous  capacity  for  the  office.  But,  secondly,  even 
if  the  general  provision  of  the  indemnity  act  applies  to  such  a 
case,  yet  this  falls  within  the  exception  of  the  6th  section ;  for 
the  office  was  legally  Jilled  up  and  enjoyed  by  Wright,  who  was 
legally  entitled  to  the  same.  The  wording  of  the  two  excep- 
tions are  remarkable :  the  act  is  not  to  extend  to  entitle  any 
person  to  an  office  which  is  already  "  actually  avoided  by  judg- 
ment," &c.  or  already  "  legally  filled  up  and  enjoyed"  by  ano- 
ther: the  avoidance  by  judgment,  therefore,  must  be  actual; 
but  a  legal  filling  up  and  enjoyment  of  the  office  by  another  is 
sufficient,  in  order  to  exclude  the  party  from  the  benefit  of  the 
indemnity.  This  case  is  indeed  distinguishable  from  that  of 
The  King  v.  Haivki?is,  inasmuch  as  there  the  other  candidate 
was  sworn  into  the  office  before  two  of  the  aldermen,  as  he 
lawfully  might,  the  mayor  having  before  refused  to  administer 
the  oath;  but  here  there  being  no  such  provision  in  the  charter, 
no  neglect  is  imputable  to  Wright,  who  did  all  that  in  him  lay 
to  perfect  his  title  by  tendering  himself  to  the  mayor  to  be  sworn 
in,  who  refused  to  swear  him  in,  by  wrong  and  conspiracy,  as 
it  is  alleged,  with  the  defendant  Parry  and  with  Phillips :  the 
consequences  would  be  mischievous  if  this  fraud  were  allowed 
to  avail.  [Lord  Ellenborough,  C.  J,  The  mayor's  refusal  to 
swear  in  Wright  and  Smith  will  not,  I  fear,  give  them  a  title  to 
the  offices,  if  the  act  does  not  give  it  to  them.  And  how  can 
we  say  that  these  offices  were  legally  filled  up  and  enjoyed  by 
them,  when  in  fact  they  were  not  so,  whatever  tide  they  might 
have  had  to  be  permitted  to  fill  and  enjoy  them.     Can  there 


{a)  2  Burr.  1017. 


{b)  10  East,  211. 


(f)  Coivp.  393.  n. 
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.he  a  conspiiracy  to  deprive  a  person  of  an  enjoyment  which  never 
existed  ?  Supposing  the  defendant's  election  to  the  office  to 
have  been  invalid  at  the  time,  that  would  not  make  the  office  to 
be  filled  up  and  enjoyed  by  another.]  If  such  a  conspiracy  can 
avail,  the  corporation  act  will  be  defeated. 

Abbott,  in  reply,  as  to  the  first  question,  said  that  it  could 
not  be  denied  that  there  was  an  election  in  fact  of  the  defendant 
by  the  majority  of  votes,  though  it  might  be  argued  that  it  was 
not  an  election  of  him  de  jure,  by  reason  of  his  declared  inca- 
pacity at  the  time  :  and  as  to  tliat,  he  contended  that  the  de- 
fendant was  capable  of  being  elected,  because  the  annual  in- 
demnity act  puts  a  subsequent  in  the  place  of  a  prior  confor- 
mity to  all  intents  and  purposes,  as  effectually  as  if  the  party 
had  qualified  himself  before,  except  in  the  two  events  mentioned. 
Then,  2dly,  the  office  was  not  legally  filled  up  and  enjoyed  by 
any  other ;  for  no  person  can  be  said  to  be  legally  in  an  office 
until  he  has  taken  the  oaths. 

Lord  Ellenborough,  C.  J.  There  can  be  no  legal  enjoy- 
ment of  an  office,  unless  there  be  an  enjoyment  of  it  de  facto. 
In  The  King  v.  Hatsokins  the  office  had  been  actually  filled  up 
by  another  person  who  had  been  sworn  in :  in  that  case  there- 
fore every  thing  had  been  done  which  is  required  by  the  annual 
indemnity  act  to  perfect  the  title  and  do  away  the  incapacity  of 
the  person  who  had  in  fact  the  greater  number  of  votes.  If  I 
could  conceive  a  doubt  upon  this  question,  I  would  defer  giving 
my  opinion  upon  it  at  present ;  but  I  cannot  think  that  any 
doubt  exists.  Looking  to  the  statute  of  the  1 3  Car.  2.  alone,  I 
jcannot  but  think  that  the  defendant  was  incapable  of  being 
elected  to  the  office  in  point  of  law  so  long  as  his  incapacity 
subsisted  in  full  effect :  and  after  notice  of  that  incapacity  given 
to  the  electors  at  the  time,  another  candidate,  against  whom 
no  such  objection  lay,  might  have  been  legally  elected  to  the 
office,  though  by  an  inferior  number  of  votes ;  and  if  he  were 
clothed  with  the  possession  and  enjoyment  of  it  in  time,  his 
title  could  not  afterwards  be  questioned.  But  here  no  other 
candidate  was  clothed  with  the  possession  and  enjoyment  of  the 
office  before  the  passing  of  the  indemnity  act :  and  then  that 
act  intervenes,  which  qualifies  the  person  elected  and  conform- 
ing within  the  time  mentioned,  unless  the  office  was  already 
actually  avoided  by  judgment,  &c.  or  already  legally  filled  up 

and 
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and  enjoyed  by  any  other  person,  and  frees  him  from  all  inca- 
pacities and  disabilities  by  reason  of  his  neglect  or  omission  to 
take  the  sacrament  previous  to  the  passing  of  the  act,  and  de- 
clares him  fully  and  actually  recapacitated  and  restored  to  the 
same  state  and  condition  as  he  was  in  before  such  neglect  m* 
omission;  *'  and  that  the  qualification  of  such  person  qualifying 
himself  in  manner  and  within  the  time  appointed  by  this  act 
shall  be  to  all  intents  and  purposes  as  effectual  as  if  such  per- 
son had  taken  the  said  oaths,  &c.  and  received  the  sacrament, 
&c.  within  the  time  and  in  the  manner  appointed  by  the  several 
acts  before  mentioned."  The  indemnity  act  therefore  has  a 
retrospective  operation,  and  makes  good  all  tl»at  was  before 
done  towards  the  election  of  the  party  conforming  afterwards 
as  required,  unless  in  the  mean  time  the  office  shall  have  been 
avoided  by  judgment,  (and  here  there  was  no  such  avoidance,) 
or  shall  have  been  legally  filled  up  and  enjoyed  by  any  other 
person ;  (and  here  no  other  person  has  filled  up  and  enjoyed 
it.)  If  in  the  mean  lime  the  office  had  been  filled  up  and  en- 
joyed by  another,  the  door  would  have  been  shut  against  this 
defendant ;  but  that  not  having  been  done,  the  indemnity  act 
makes  his  election  good,  as  if  the  act  of  the  13  Car.  2.  had 
never  passed,  and  therefore  cures  all  defects  in  his  election  in 
this  respect.  Whether  or  not  this  consequence  overleaps  the 
pui'pose  of  the  legislature  in  framing  the  indemnity  act,  it  is 
not  for  me  to  say  sitting  here :  I  must  presume  that  it  is  ac- 
cording to  their  purpose,  as  it  is  within  the  words  they  have 
used. 

Grose,  J.  The  legislature  seem  to  me  to  have  meant  by  the 
general  provision  of  the  indemnity  act  to  invite  i>ersons  elected 
to  offices  to  qualify  themselves,  according  to  the  rites  of  the 
church  of  England^  though  they  had  not  done  so  before,  and 
to  reward  them  for  so  doing  by  putting  them  in  the  same  situa- 
tion as  if  they  had  been  qualified  before  their  election  ;  unless 
the  office  was  already  avoided  by  judgment,  or  filled  up  and 
enjoyed  by  some  other  person.  This  defendant,  therefore,  having 
conformed  and  qualified  himself  within  the  time  allowed,  cannot 
now  be  ousted,  miless  the  other  candidate  was  in  the  mean  time 
established  in  the  office ;  which  he  was  not,  having  never  been 
sworn  in :  the  defendant's  title  therefore  has  been  perfected. 

Le  Blanc,  J.     Under  tlie  statute  of  the  13  Car.  2.  the  dis- 
qualification 
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qualification  of  a  person  to  be  elected  into  a  corporate  office, 
who  shall  not  within  one  year  before  his  election  have  taken 
the  sacrament,  &c.  is  established,  whether  made  known  or  not 
to  the  electors  at  the  time  of  such  election  ;  with  this  difference, 
that  if  such  disqualification  were  made  known  to  the  electors 
before  the  election,  their  votes  given  in  favour  of  such  disqua- 
lified person  would  then  be  thrown  away,  and  the  candidate 
who  had  the  next  greatest  number  of  votes,  being  good  votes, 
would  be  entitled  to  fill  and  enjoy  the  office.  Then  comes  the 
indemnity  act,  which,  considering  the  person  in  fact  elected  as 
disqualified,  enacts,  that  if  he  shall  have  qualified  himself  after- 
wards within  the  time  allowed,  he  shall  be  considered  as  if  he 
had  been  qualified  at  the  time,  provided  the  office  shall  not 
have  been  already  avoided  by  judgment,  or  filled  up  and  en- 
joyed by  another  person.  Now  here  this  defendant  had  origi- 
nally a  defect  of  title  to  the  office  in  question,  by  reason  of  his 
not  havin<j  taken  the  sacrament  accordinfj  to  the  rites  of  the 
church  within  a  year  before  his  election ;  but  subsequently  that 
defect  has  been  removed  by  the  operation  of  the  indemnity  act : 
for  though  in  consequence  of  the  notice  of  the  defendant's  in- 
capacity at  the  time  of  his  election,  the  votes  given  for  him 
after  such  notice  were  then  thrown  away,  and  the  other  candi- 
dates, against  whom  there  was  no  such  objection,  were  duly 
elected;  yet  as  their  title  was  not  completed  by  swearing  in, 
the  proviso  which  would  otherwise  have  saved  their  right  does 
not  apply  ;  and  therefore  the  defendant's  case  not  falling  within 
either  of  the  exceptions  in  the  statute,  his  title  to  the  oflice  is 
made  good  by  the  operation  of  the  general  clause. 

Bay  LEY,  J.  said  he  could  add  nothing  to  the  reasons  given  by 
the  rest  of  tlie  court,  in  which  he  concurred. 

Judgment  for  the  defendant. 
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frUay,  TowNEND  and  Another  a":ainst  Downing. 

Nov.  22d. 

by  the^obli"  HPIIE  defendant  was  sued  on  a  joint  and  several  bond  executed 

gees  of  a  joint  ^y  him  and  by  George  Berry,  and  Matthevo  Berry,  in  the 

and  several  penal  sum  of  1000/.,  with  a  condition,  after  recitinff  that  Georse 

bond  against  ,111              3                           •  1     1        ,..«;.        , 

oqp  of  the  Berry  had  opened  an  account  with  the  plaintiffs  as  his  bankers ; 

obligors,  who  that  George  Berry,  Matthew  Berry,  and  the  defendant  should 

another^o?  ^^  V^Y  ^^  the  plaintiffs  all   such  sums  as  they  should  advance  to 

them  who  had  George  Berry  on  the   banking  account,  and  should  indemnify 

rup°,"whiSi  "  t^^  plaintiffs  against  all  such  advances :  but  with  a  proviso  that 

action  was  Matthew  Berry  and  the  defendant,  who  were  sureties  for  George 

the  pl^nifffs*^  ^^^'  ^^^"^^  ^"^y  ^^  1^^^^^  *^  *^^  ^^t^"t  of  500/.  The  de- 
had  elected  to  fendant  pleaded,  1st,  non  est  factum;  2dly,  that  George  Berry, 
debtunder^th  the  principal,  paid  to  the  plaintiffs  the  1000/.  demanded;  and 
commission,  3dly,  performance  of  the  condition;  on  which  issues  were 
and  thereby  joined.  George  Berry,  after  the  making  of  the  bond,  and  be- 
quished  their  fore  the  commencement  of  the  action,    became  a  bankrupt ; 

action  against  beinff  at  the  time  of  his  bankruptcy  indebted  to  the  plaintiffs  in 

the  bankrupt  ^              ,,                 ,„                     ii             j,         i- 

by  J.  14.  of  a  sum  exceeding  1000/.,   tor  money  by  them   advanced  to  him 

the  sut.  49  G.  on  the  banking  account.  The  cause  was  tried  before  Thomson, 
bankrupt  not  ^'  ^t  York  ;  and  at  the  trial  the  defendant  called  the  principal, 
having  ob-  George  Berry,  one  of  the  obligors  of  the  bond,  as  a  witness  to 
tificate  and  "  pi'ove  that  a  sum  of  1000/.,  which  he  had  paid  to  the  plaintiff's, 
therefore  still  had  been  expressly  paid  by  him  in  discharge  of  the  bond.  It 
s'^  d^b°  the  appeared  that  George  Berry  had  not  obtained  his  certificate, 
defendant,  his  and  that  the  plaintiffs  had  proved  their  debt  under  his  corn- 
surety,  in  case  jniggion.  The  defendant  did  not  release  George  Berry ;  and 
or  a  verdict  i  •  •/¥»  1  •  1  i  >-. 
against  him  therefore  the  plaintiffs  objected  that  George  Berry  was  not  a 

bv  the  plain-  competent  witness  for  the  defendant ;  being,   as  they  alleged, 

competent  interested  in  the  defendant's  *obtaining  a  verdict.     And  the 

witness  for  learned  Judge,  being  of  the  same  opinion,  rejected  him.     The 

to  prove  that  a  jury  then    foimd   a  verdict  for    the  plaintiffs,    subject  to  the 

payment  of  a  opinion  of  the  court  upon  the  point,  whether  George   Berry 

the^penaltv'of  ^^^  ^  competent  witness  for  the  defendant,  to  prove  the  above 

the  bond  made  fact.     If  he  were  not,  the  present  verdict  was  to  stand:  if  he 

bankruDt^'i  to  were  a  competent  witness,  then  a  new  trial  was  to  be  granted, 

the  plaintiffs  Richardson,  for  the  plaintiffs,  said  that  the  question  turned 
before  the 
action  brought 
was  made  m  discharge  of  the  bond,  and  not  upon  any  other  account. 

on 
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ion  the  effect  of  the  stat.  49  Geo.  S.  c.  121.  s.  14.  Before  that 
act,  the  witness,  not  having  obtained  his  certificate,  would  have 
been  liable  to  an  action  either  by  his  actual  or  by  his  eventual 
creditor;  either  by  the  bankers  to  whom  he  was  originally 
bound,  or  by  the  defendant,  his  surety,  if  he  were  obliged  to 
pay  the  debt ;  but  by  that  section  of  the  act,  the  plaintiffs, 
having  proved  their  debt  under  the  commission,  are  deemed 
to  have  elected  their  remedy,  and  cannot  proceed  against  the 
bankrupt  personally.  But  the  defendant  has  not  yet  made  his 
election,  and  in  the  event  of  his  being  obliged  to  pay  the  prin- 
cipal's debt  to  the  plaintiffs,  he  may  either  prove  under  the 
commission,  (under  s.  8.,)  or  sue  the  uncertificated  bankrupt  for 
the  amount ;  who  will  be  liable  also  to  indemnify  the  defendant 
for  the  costs  of  this  action,  if  the  plaintiffs  should  recover.  The 
witness  therefore  was  properly  rejected,  as  having  an  interest  to 
exonerate  the  defendant. 

Littledale,  contra.  Before  the  statute,  if  the  bankrupt  in  this 
case  had  not  obtained  his  certificate,  he  would  have  been  an 
indifferent  witness,  as  he  would  have  been  liable  to  one  or  other 
of  these  parties,  to  the  extent  of  the  sum  in  dispute,  in  either 
event  of  this  cause ;  and  he  could  only  have  become  interested 
in  favour  of  the  surety  by  having  obtained  his  certificate,  which 
is  the  reverse  of  what  is  now  contended  for  by  the  plaintiffs 
since  the  statute.  [Lord  Ellenboroiigh,  C.  J.  Would  he  not 
always  have  had  an  interest  in  favour  of  his  surety,  who  was 
sued,  to  the  extent  of  the  costs  of  the  action  ?]  In  Ilderton  v. 
Atkinson  (a),  costs  were  not  considered  as  varying  the  question, 
where  the  witness  was  liable  to  an  action,  in  either  event  of  the 
cause.  [Le  Blanc,  J.  said  there  was  a  late  cause  in  C.  B.  whei'e 
that  matter  had  been  questioned :  and  Lord  Ellenhoroughy  C.  J. 
asked  why  there  should  not  be  an  interest  in  costs  as  well  as  on 
any  other  account?]  The  question  of  costs  is  always  considered 
merely  as  consequential  to  the  action,  and  not  as  a  distinct  inte- 
rest. Then  as  before  the  statute,  the  uncertificated  bankrupt 
would  have  stood  indifferently  between  these  parties  in  point  of 
original  interest ;  the  creditors  ought  not  to  be  permitted,  by 
their  own  voluntary  act  in  proving  their  debt  under  the  com- 
mission, to  give  themselves  an  advantage  against  the  surety  by 


1811. 

TOWNEND 

against 
Downing. 


[  567  ] 


{a)  7  Term  Rep.  480. 


excluding 


567 


CASES  IN  MICHAELMAS  TERM 


1811. 

TOWNEND 

against 
Downing. 


excluding  the  testimony  of  the  principal  in  which  such  surety 
had  an  interest. 

Le  Blanc,  J.  The  law  has  armed  the  original  creditors  with 
the  power  of  varying  the  interest  of  the  debtor,  as  between  them 
and  the  surety :  which  is  an  answer  to  that  objection. 
,  Lord  Ellenborough,  C.  J.  Since  the  passing  of  the  late 
act,  the  interest  of  the  bankrupt  under  the  circumstances  of  this 
case  has  been  altered ;  and  as  at  the  trial  he  had  an  intei'est  in 
defeating  the  action,  the  objection  made  by  the  plaintiff  to  his 
competency  was  well  sustained. 

The  court  ordered  the  verdict  to  stand. 


[  568  ] 

Saturday,  WeEKS  OgamSt  MaILLAUDET. 

Nov.  23d. 

Where  by  ar-  T|>  Y  an  agreement  under  the  hands  and  seals  of  these  parties, 
seal  the  de-  dated  Londo7i,  the  27th  December  1809,  the  defendant  "  en- 

fendant  bound  gaged  to  deliver  up  to  the  plaintiff,  on  or  before  the  15th  of 
a  penalty  to  "^"(^  1810,  the  whole  of  his  mechanical  pieces,  as  per  schedule 
deliver  to  the  annexed ;  all  the  machineries  performing  and  in  good  order  as 
tSSSdS,  ^  ^^^^^  fi^st  finished,  &c. ;  and  further  to  shew  to  the  plaintiff 
**  the  whole  of  every  thing  that  he  might  want  to  know  for  exhibiting  and  mak- 
his  mechanical  j^^  ^^^  ^^^jj  pieces  perform.  And  on  the  day  the  defendant 
pieces,  as  per        '^  r  r  ^  ^   •     -re  • 

schedule  an-      delivers  the  above  pieces  as  herein  mentioned^  the  plamtiff  is  to 

pay  the  defendant  lOOOZ.  in  money,  and  2000/.  in  his  notes," 
&c.  (at  certain  dates).  "  And  it  is  further  agreed  that  upon 
either  party  not  complying  with  the  present  agreement,  the 
defaulter  shall  pay  to  the  other  party,  as  a  penalty,  1000/. 
except  in  case  of  fire,  &c.  And  it  is  further  agreed,  that  in  case 
of  any  misunderstanding  between  the  parties,  it  is  to  be  settled 

by 


nexed;"  the 
sciiedule 
foiTHS  part  of 
the  deed, 
which,  with- 
out it,  would 
be  insensible ; 
nnd  therefore 
in  covenant 
for  the  breach 
of  the  contract 


in  not  deliver- 
ing tlie  pieces;  in  which  the  plaintiff,  after  setting  out  the  articles  executed  by  the  defendant, 
averred  that  to  the  said  articles  there  was  then  and  there  annexed  and  subscribed  a  certain" 
schedule  of  the  said  several  pieces  of  mechanism  agreed  to  be  delivered,  &c. ;  upon  non  est 
factum  pleaded,  it  is  competent  to  the  defendant  to  shew  in  his  defence,  that  at  the  time  of  the 
execution  of  the  articles  the  schedule  ivas  not  annexed,  but  that  in  fact  it  was  afterwards  sub- 
scribed and  annexed  by  the  witness  to  the  articles,  who  was  the  agent  of  both  parties,  imme- 
diately after  the  execution  of  the  articles,  and  after  one  of  the  parties  had  left  the  room : 
though  the  pieces  mentioned  in  the  schedule  so  annexed  were  such  as  had  been  agreed  upoo- 
by  the  parties  before  the  execution  of  the  articles. 
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by  arbitrators  chosen  by  themselves  in  the  usual  way."  This 
was  witnessed  at  the  time  of  the  execution  by  Gcdeoji  Patron. 
There  was  also  a  schedule  bearing  the  same  date,  and  witnessed 
by  the  same  person,  (but  not  signed  by  the  parties  themselves,) 
which  ran  in  these  terms  :  "  Schedule  of  the  several  pieces  of 
mechanism,  which  according  to  the  present  agreement  Mr.  T. 
Weeks  is  to  receive  from  Mr.  H.  Maillardet"  &c. ;  and  then  fol- 
lowed the  description  of  the  several  pieces. 

The  plaintiff  declared  in  covenant  for  the  breach  of  the  above- 
stated  agreement,  which  was  set  out  in  the  declaration ;  and 
then  followed^  this  averment  —  "  And  the  plaintiff  further 
saith,  that  to  the  said  articles  tioas  then  and  there  annexed  and 
subscribed  a  certain  schedule  of  the  said  several  pieces  of  me- 
chanism, which  according  to  the  said  agreement  the  plaintiff 
was  to  receive  from  the  defendant,  viz.,"  &c.,  and  so  it  set  out 
the  list  as  contained  in  the  schedule.  And  then  it  assigned  as  a 
breach  of  the  agreement,  that  the  defendant  did  not  deliver  up 
to  the  plaintiff  on  or  before  the  IBXh  of  July  1810,  (then  past), 
nor  at  any  time  since,  the  whole  or  any  part  of  his  mechanical 
pieces  aforesaid,  but  wholly  neglected  and  refused  so  to  do ; 
whereby  he  became  liable  to  pay  to  the  plaintiff  1000/.,  &c. 

The  defendant,  after  craving  oyer  of  the  articles,  which,  in- 
cluding also  the  schedule,  was  read  to  him,  pleaded  that  the  said 
supposed  articles  of  agreement  are  not  his  deed.  There  was 
also  another  plea,  not  material  to  the  present  purpose,  that  the 
supposed  articles  were  delivered  to  G.  Patron  as  an  escrow, 
upon  a  condition  not  performed ;  and  so  they  were  not  his  deed  : 
and  another  plea,  that  they  were  obtained  from  the  defendant 
by  fraud.  Issues  were  joined  upon  all  these  pleas :  and  at  the 
trial  before  Lord  Ellenboroughy  C.  J.  at  Westminster',  all  matters 
in  difference  in  the  cause  were  referred  to  the  arbitration  of  a 
gentleman  at  the  bar,  who  stated  all  these  matters  in  his  award, 
and  found  specially  that  on  the  day  of  the  date  of  the  articles 
of  agreement  the  plaintiff  and  defendant  met  together  in  com- 
pany with  Gedeon  Patron,  whose  name  appears  as  a  subscribing 
witness  to  the  articles,  and  who  was  the  mutual  friend  or  agent 
both  of  the  plaintiff  and  tiefendant,  and  was  privy  to  a  treaty  or 
negotiation  which  had  been  going  on  for  some  time  between 
llie  parties,  for  the  purchase  of  the  several  things  mentioned  in 
the  said  schedule,  and  wlio  was  then  in  possession  of  a  list  or 
inv:ntori)  (>f  the  said  things,  and  u})ou  '■^hii;h  both  the  parties  had 
5  previuusljji 
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'previously  agreed ;  and  that  at  such  meeting  Gedeon  Fatron  wrote 
on  separate  sheets  of  paper  two  parts  or  copies  of  so  much  of  tlia 
articles  of  agreement  as  contain  the  matter  of  agreement  or 
covenant  between  the  parties,  beginning  with  the  words  "  London 
on  this  27th  of  December"  and  ending  with  the  words,  "  In 
witness  whereof  we  have  signed  :"  and  thereupon  each  of  the 
parties  duly  signed  and  sealed,  and  as  his  act  and  deed  delivered, 
both  parts  or  copies  of  the  said  paper ;  and  the  defendant  took 
up  from  the  table  and  delivered  into  the  hands  of  the  plaintiff  the 
part  or  copy  upon  which  the  plaintiff  declared,  and  the  plaintiff 
in  like  manner  took  up  and  delivered  into  the  hands  of  the 
defendant  the  other  part  or  copy ;  and  soon  afterwards  the 
plaintiff  put  into  the  hands  of  Gedeon  Patron  the  said  part  or 
copy  which  had  been  so  delivered  to  him,  and  then  left  the  room 
in  which  they  had  met ;  and  the  said  Gedeon  Patron  as  the  agent 
of  both  parties^  afterwards  wrote  the  form  of  a  guarantie  and  also 
the  said  schedule  upon  both  parts  or  copies,  and  gave  back  to  the 
plaintiff  the  part  or  copy  that  he  had  received  from  him.  The 
arbitrator  further  found  and  awarded  that  each  of  the  parties, 
and  a^so'Gedeon  Patron,  supposed  the  subscription  of  the  sche- 
dule upon  the  papers  after  such  their  sealing  and  delivery  to  be 
of  the  same  force  and  effect  as  if  such  schedule  had  been  written 
thereon  before  they  sealed  and  delivered  the  same  ;  and  that  the 
schedule  agrees  in  every  respect  veith  the  said  list  or  inventoiy,  and 
contains  all  the  things  lahich  the  parties  intended  to  buy  and  sell, 
and  no  others.  And  then  he  awarded  that  a  verdict  should  be 
entered  for  the  plaintiff^  upon  all  the  issues  joined  in  the  cause, 
with  350/.  damages ;  but  that  no  execution  should  issue  thereon 
until  the  5tli  day  of  (the  present)  Michaelmas  term ;  which  was 
meant  to  give  the  defendant  an  opportunity  of  taking  the  opi- 
nion of  the  court  on  the  validity  of  the  award,  in  point  of  law, 
upon  a  motion  to  set  it  aside. 

This  was  accordingly  made  on  a  former  day  in  the  term, 
when  it  was  objected  by  Topping,  that  the  schedule  was  no  part 
of  the  deed,  having  been  added  to  it  by  the  witness  after  the 
execution  and  delivery  of  the  instrument  by  the  parties  them- 
selves, and  even  after  one  of  them  had  left  the  room ;  and  there- 
fore the  averment,  that  the  schedule  isoas  then  and  there  annexed  to 
the  deed,  was  falsified  by  the  evidence,  which  was  properly  re- 
ceived upon  the  plea  of  non  est  factum,  to  shew  that  the  defend- 
ant did  not  execute  such  a  deed  as  that  which  was  declared 

upon. 
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upon.  For  which  was  cited  Brooke  v.  Smith  (a),  where  a  memo- 
randum indorsed  on  a  bond  restraining  the  condition  was  held 
on  demurrer  to  be  part  of  the  deed,  only  because  it  was  written 
before  the  sealing  of  the  objection.  And  by  Taylor'?,  case  {h)  if  it 
be  written  after  the  sealing  and  delivery,  it  is  no  part  of  the 
condition.  Cook  v.  Remington  (c)  is  to  the  same  effect.  And 
Markham  v.  Gonaston  {d) ;  Pigot's  case  (r),  in  which  it  was  held 
that  any  material  alteration  of  a  deed  after  its  execution,  though 
for  the  benefit  of  the  obligor,  will  avoid  it;  and  that  this  may 
be  taken  advantage  of  on  the  plea  ofnon  est  factum. 

Park  and  Best  now  shewed  cause  against  the  rule.  The  body 
of  the  deed  expressly  refers  to  the  schedule,  "  as  per  schedule 
annexed;"  and  as  the  schedule  is  the  very  copy  of  the  list  of  ar- 
ticles which  had  been  before-hand  agreed  upon  by  the  parties,  it 
must  be  taken  to  be  the  same  as  if  it  had  been  in  fact  annexed 
before  the  execution  of  the  articles  under  seal,  and  was  as  well 
authenticated  .by  the  signatuje  of  the  witness  who  was  the  com- 
mon agent  of  both  parties  for  this  purpose,  as  if  it  had  been 
subscribed  by  the  parties  themselves.  The  result  of  the  cases 
is,  that  any  fraudulent  alteration  of  a  deed  in  a  material  part  will 
avoid  it ;  and  it  is  not  necessary  to  contest  that  point :  but  it  is 
not  true  as  to  every  alteration ;  for  in  Zouch  v.  Clay  (j^),  where 
two  executed  a  bond  and  delivered  it  to  the  obligee,  and  after- 
wards, by  consent  of  all  parties,  the  name  of  a  third  obligor  was 
interlined,  who  also  sealed  and  delivered  it ;  this  was  held  not 
to  avoid  the  bond  as  to  the  two  first ;  and  it  was  distinguished 
from  the  case  of  Markham  v.  Gonaston,  where  the  alteration 
was  made  by  the  consent  of  the  obligors  only,  without  notice  to 
the  obligee,  though  to  his  use.  [Lord  Ellenboi-ough,  C.  J. 
Those  were  cases  of  internal  alterations  of  a  deed  ;  and  here  the 
question  is  of  something  extrinsic  which  may  work  an  alteration. 
But  you  must  contend  that "  annexed"  means  "  to  be  annexed."] 
It  must  have  been  obvious  to  the  parties  that  the  schedule  was 
not  in  fact  annexed  at  the  time  of  the  execution  of  the  articles  ; 
but  it  was  then  agreed  upon,  and  the  true  addition  made  imme- 
diately 

(a)  Moor^  679.;  and  see  Burgh  v.  Preston,  8  Term  Rep.  486. 

{b)  Hetl.  136.  (f)  6  Mod.  237. 

(d)  Cro.  Eliz.  626. ;  and  vide  note  a  upon  this  case  in  French  v.  Patton, 
9  East,  354. 

ie)   1 1  Rep.  27. 

</)  2  Lev.  35.  and  l  Fentr.  185.;  and  vide  Henfree  v.  Bromley,  6  East,  369. 
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diately  afterwards.  [Lord  Ellenborough.  The  question  is  whe- 
ther the  plaintiff's  allegation,  that  the  schedide  "  was  then  and 
there  annexed"  to  the  articles,  that  is,  at  the  time  when  they 
were  executed,  was  proved  by  shewing  that  it  was  aftej^mrds 
annexed ;  upon  the  defect  of  proof  of  that  allegation,  1  think  I 
should  have  nonsuited  the  plaintiff  at  nisi  prius.]  The  defend- 
ant was  estopped  by  the  deed,  which  states  that  the  schedule 
was  then  annexed,  from  shewing  that  it  was  not.  [Lord  Ellen- 
borough.  I  cannot  say  that  he  was  estopped  from  taking  the 
objection,  that  the  plaintiff  did  not  prove  his  allegation  in  the 
declaration.]  At  least  it  is  no  objection  upon  the  plea  of  non 
est  factum.  The  transcript  of  the  schedule  could  not  make 
part  of  the  deed;  nor  could  it  be  less  the  deed  of  the  party,  be- 
cause something  was  added  to  it  afterwards,  which  formed  no 
part  of  it:  it  was  equally  the  plaintiff's  deed,  whether  the  sche- 
dule was  annexed  to  it  or  not.  But  if  advantage  can  be  taken 
of  it  at  all,  it  should  have  been  by  pleading  the  special  matter, 
as  was  done  in  Taylor^ s  case  (a). 

Topping  and  Adam,  jun.,  contra,  relied  on  the  cases  before 
mentioned  on  moving  for  the  rule,  in  support  of  the  general 
point  respecting  the  avoidance  of  deeds  by  any  subsequent 
alteration  or  addition ;  and  argued  that  it  could  make  no  dif- 
ference whether  the  alteration  was  in  the  body  of  the  deed,  or 
by  way  of  addition  in  a  matter  referred  to  by  the  deed,  and 
material  to  its  operation.  And  some  of  the  authorities  cited 
shew  that  this  is  proper  evidence  upon  non  est  factum ;  in  addi- 
tion to  which  Cospcy  v.  Turner  {b)  is  expressly  in  point. 

Lord  Ellenborough,  C.  J.  The  question  is,  whether  the 
objection  can  be  taken  on  the  plea  of  non  est  factum ;  and  to 
determine  that,  it  is  necessary  to  decide  whether  the  schedule 
is  virtually  a  part  of  the  deed.  Verba  relata  hoc  maxime  ope- 
rantur  per  referentiam  ut  in  eis  inesse  videntur  (c).  If  it  be  no 
part  of,  but  dehors,  the  deed,  the  objection  fails.  What  then 
was  the  intention  of  the  parties?  It  was  agreed  that  tlie  de- 
fendant should  deliver  up  to  the  plaintiff  by  a  certain  day  "  the 
>yhole  of  his  mechanical  pieces,  as  per  schedule  an?icxed;"  all 
the  machineries  performing  and  in  good  order;  and  the  de- 


(a)  Hetl.  130.    A  mistake  was  observed  in  that  report :  the  woid  before  is 
iprinted  instead  of  after  in  p.  137.  line  14. 

{bj  Cro.  Eli-^.  800,  (f)  Co.  Lit.  '3o9. 

.    fenda,Ta,% 
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fendant  was  also  to  instruct  the  plaintiff  in  the  manner  of  ex- 
hibiting and  making  them  perform :  "  and  on  the  day  of  the 
defendant's  delivering  the  above  ■pieces,  as  therein  mentioned" 
the  plaintiff  was  to  pay  him  a  certain  sum.  Without  the  sche- 
dule there  was  no  duty  to  be  performed  by  either  party.  The 
schedule  alone  designates  the  subject-matters  to  be  delivered 
up  by  the  one  party  and  paid  for  by  the  other.  The  whole  deed 
was  inoperative,  unless  the  schedule  was  co-existing  with  it, 
and  forming  part  of  the  obligation.  Taken  by  itself,  the  deed 
is  insensible,  and  has  no  object  to  operate  upon :  therefore  it 
is  not  the  defendant's  deed  without  the  schedule,  which  gives 
effect  and  meaning  to  the  whole  of  the  duties  to  be  performed 
on  either  side.  The  articles  assume  that  at  the  time  of  their 
execution  the  schedule  was  annexed  ;  and  if  there  were  then  no 
schedule,  there  was  no  deed  for  any  sensible  purpose ;  for  no 
duty  could  be  demanded  on  the  one  side,  or  performed  on  the 
other,  without  the  schedule.  The  objection  therefore  is  well 
founded. 

Grose,  J.  At  the  time  of  the  execution  of  the  articles,  there 
was  no  schedule  annexed  to  which  they  could  apply,  but  it  was 
written  and  annexed  afterwards  by  the  witness :  therefore  the 
deed  on  which  the  breach  is  assigned  was  not  the  deed  of  the 
.defendant. 

Le  Blanc,  J.  The  difficulty  arises  on  the  form  of  the  plea. 
At  first  I  thought  that  the  proof  that  the  defendant  had  exe- 
cuted an  instrument  in  the  very  terms  as  set  out  in  the  declara- 
tion for  the  delivery  of  the  whole  of  his  mechanical  pieces,  as 
/per  schedule  annexed,  was  sufficient  to  maintain  the  declaration, 
upon  the  plea  that  it  was  not  the  deed  of  the  defendant;  and 
that  the  averment,  that  there  was  theii  and  there  annexed  and 
subscribed  a  certain  schedule  of  the  said  several  pieces  of  me- 
chanism, &c.  if  not  true,  should  have  been  taken  advantage  of 
by  a  substantive  plea,  putting  that  fact  in  issue.  But  as  the 
whole  deed  is  inoperative  without  the  schedule,  and  as  the  party 
is  charged  with  having  executed  a  deed  referring  to  a  certain 
supposed  schedule  as  then  annexed,  the  declaration  in  effect 
avers  that  the  defendant  executed  a  deed  with  such  a  schedule 
annexed  at  the  time  ;  and  the  proof  being  that  he  executed  the 
instrument  without  any  such  schedule  annexed,  it  is  npt  the  in- 
strument which  he  is  charged  with  having  executed. 

Bayley,  J.  The  plaintiff  declares  in  substance  that  the  de- 
VoL.  XIV.  E  E  fendant 
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1811.        fendant  executed  a  scheduled  instrument ;  which  *the  defendant 

by  his  general  plea  denies;  and  it  is  part  of  the  issue,  the  proof 

^Lw        ^^  which  lies  on  the  plaintiff,  to  shew  that  the  defendant  exe- 

Maillar-     cuted  a  scheduled  instrument :  this  he  has  failed  to  prove.    And 

"^'^*         it  is  material  to  the  party,  whether  he  is  to  be  bound  by  that 

[  *576  J     ijgj.  q|-  articles  to  be  delivered  which  he  executes  at  the  time,  or 

by  one  which  is  to  be  supplied  afterwards,  and  which  is  to  be 

proved  by  parol  evidence  to  be  the  list  which  was  to  be  annexed. 

Rule  absolute. 


Monday,  ShAW   agaiilSt  EvANS^ 

Nov.  25th. 

If  the  attorney  ri^HIS  came  on  upon  a  motion  by  GarroWf  for  setting  aside 
prepare^a  war-  ^  judgment  entered  upon  a  warrant  of  attorney,  and  for 

rant  of  attor-  restoring  to  the  defendant  the  money  levied  in  execution  under 
"u(J  *^°pn°"^^^^  ^*-  ^^  ^^^  moved  upon  an  affidavit  of  the  defendant,  that  in 
which  is  to  be  Octobei'  1810,  being  in  insolvent  circumstances,  he  compounded 
made  subject  -^^j^  j^j  creditors  for  105.  6d.  in  the  pound,  payable  by  in- 
to a  defea-  ,  .    ,        ,  ,    .      .,Y.  J  1  ,  • 

zance,  neglect  stalments,  for  which  the  plamtilt  agreed  to  become  hts  surety, 
to  insert  such    ^^^^  ^^^g  ^q  supply  him  with  the  money  to  take  up  his  bills  in 

npipi7incc  on  L  X   •/  •'  1 

the  warrant,  payment  of  the  instalments.     That  the  warrant  of  attorney  in 

which  is  re-  question  was  executed  on  the  10th  o^  January  1811,  by  the  de- 

of  court  of  fendant  to  the  plaintiff^  to  confess  judgment  for  12,000/.,  as  a 

M.  42(7.3.  security  to  the  plaintiff  for  the  sums  he  should  pay  on  such 

no^  thereby  ^^^^^  ^^  ^^^  composition  creditors,  and  that  the  laarrant  of  attor- 

avoided  ney  "Joas  to  be  subject  to  a  defeazance  to  that  effect.     That  C.  W.^ 

^^^ocent  par-  ^^  attorney  of  the  court,  (who  had  been  before  employed  by 

ty,  but  the  the  defendant  in  the  course  of  this  transaction,)  prepared  the 

attorney  IS  warrant  of  attorney,  but  did  not  came  the  said  * defeazarice^  or  any 

breach  of  duty  memorandum  thereof,   to  be  ivritten  on  the  said  warrant.     The 

imposed  on  defendant's  affidavit  also  charged  that  the  plaintiff  had  extorted 
him  by  the        „  ,  .  .  °        .     .        /  ,  ,      .  ,. 

court,  and        from  him  a  certain  sum  as  commission  tor  trouble  in  settling 

answerable  for  j-jjg  debts ;  which  had  not  been  originally  agreed  upon ;  and 
It  on  motion.      ,■,.,  ,  ,,  °,       ''^  i/^ 

r  #577  1     that  the  judgment  was  entered  up  and  execution  taken  out  tor 

an  excess :  but  this  was  negatived  by  affidavits  on  the  part  of 
the  plaintiff,  which  stated  an  original  agreement  to  allow  a  com- 
mission, and  the  reasonableness  of  the  charge  made ;  and  denied 
in  a  satisfactory  manner  that  the  judgment  had  been  entered  up 

8  and 
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^nd  execution  taken  out  for  more  than  the  sum  really  due  to 
the  plaintiff,  including  such  commission.  And  the  plaintiff  also 
stated  that  the  defendant  had  agreed  to  execute  tlie  warrant  of 
attorney  without  any  defeazance.  But  the  court  not  being  so 
well  satisfied  as  to  this  latter  point,  the  question  finally  made 
and  relied  on  by  the  defendant's  counsel  was  upon  the  construc- 
tion of  the  rule  of  court  in  Mich.  42  G.  3.  [a) ;  which  directs 
that  every  attorney  of  this  court  who  shall  prepare  any  warrjint 
of  attorney,  which  is  to  be  subject  to  any  defeazance,  do  cause 
such  defeazance,  or  a  memorandum  of  the  substance  of  it,  to 
be  written  on  the  same  paper,  &c.  on  which  the  warrant  of  at- 
torney is  written.  This  not  having  been  done  in  the  present 
case  was  contended  to  avoid  the  warrant  of  attorney. 

Park^  contra,  denied  this  to  be  the  fair  construction  of  the 
rule,  or  that  the  court  could  have  contemplated  to  make  the 
party  suffer  for  the  negligence  of  the  attorney  employed  to  pre- 
pare the  instrument,  supposing  the  fact  of  negligence  to  exist. 
And  by 

Lord  Ellenborough,  C.  J.  In  the  fair  and  equitable  con-  [  578  ] 
struction  of  the  rule  of  court,  which  now  lies  open  before  me, 
it  would  be  the  greatest  injustice  to  cut  down  the  whole  security 
of  the  party  on  account  of  the  omission  of  the  attorney  em- 
ployed to  prepare  it.  The  court  only  meant  to  impose  a  duty 
upon  the  attorney,  as  an  officer  of  the  court,  which  if  he  has 
not  du\y  exercised,  the  defendant  may  move  the  court  against 
him. 

Per  Curiam,  Rule  discharged. 

{a)  2  Easty  136. 


Caruthers  and  Another  against  Graham  and  Another.  Monday; 

Nov.  25th. 

'I'^HE  plaintiffs  declared  against  the  defendants,  for  that  they  indebitatus 

were  indebted  to  them  in  so  much,  at  such  a  time,   "  for  assumpsit  lies 

'  1  1  1     *^o  recover  del 

certain  commissions  before  that  time  and  then  due  and  payable  credere  com- 

from  niissions  for 
guarantying 
sums  insured  upon  policies  ;  such  commissions  being  due  upon  entering  into  the  contract  of 
guarantee :  and  after  judgment  by  default  the  defendants  cannot  be  allowed,  on  a  writ  of  in- 
quiry, to  set  off  in  reduction  of  damages  the  amount  of  Josses  not  indemnified. 
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from  the  defendants  to  the  plaintiffs,  for  and  on  account  of  the 
plaintiffs'  having  before  then  guarantied  the  payment  of  divers 
large  sums  to  the  defendants  upon  certain  insurances  before 
then  eflPected  by  the  plaintiffs,  as  the  brokers  and  agents  of  and 
for  the  said  defendants,  and  at  their  special  instance  and  re- 
quest. And  being  so  indebted,  the  defendants  in  consideration 
tliereof,  afterwards,  &c.  promised  to  pay  to  the  plaintiffs  the 
said  sum  when  the  defendants  should  be  thereunto  afterwards 
requested :"  and  then  the  plaintiffs  alleged  a  request  and  re- 
fusal. There  were  other  counts  in  the  declaration ;  but  after 
judgment  by  default,  and  a  general  inquisition  of  damages  for 
the  plaintiffs, 

Taddy  moved  on  a  former  day  in  arrest  of  judgment,  on  the 
ground  that  there  was  no  instance  of  a  count  sustained  upon  a 
general  indebitatus  assumpsit  for  del  credere  commissions, 
which  are  executory,  and  only  become  due  upon  the  perform- 
ance of  the  guarantie  by  the  plaintiffs.  Indebitatus  assumpsit 
can  only  be  maintained  upon  a  consideration  executed ;  and 
not,  as  it  is  said  in  Hard's  case  (a),  upon  mutual  promises,  nor 
in  any  case  but  where  debt  lies.  [Lord  Ellenborough,  C.  J. 
Both  the  considerations  need  not  be  executed.  If  one  of  them 
be  executed,  may  not  the  party  declare  upon  that  ?  If  these 
commissions  be  payable  instanter,  they  may  be  sued  for  imme- 
diately.] If  this  count  be  good  in  the  form  of  it,  the  defend- 
ants ought  to  have  been  permitted  to  shew,  on  the  trial  of  the 
inquisition,  that  the  plaintiffs  had  not  performed  their  guarantie. 
[Lord  Ellenborough,  C.  J.  The  plaintiffs  purchased  their  right 
to  present  commissions  by  giving  the  defendants  the  contract  of 
guarantie.  L-e  Blanc,  J.  The  defendants,  by  suffering  judg- 
ment by  default,  admit  that  the  plaintiffs  are  entitled  to  recover 
something.  If  the  motion  be  made  on  the  ground  of  the  de- 
fendants having  been  excluded  from  giving  evidence  in  reduc- 
tion of  the  damages,  there  ought  to  be  an  affidavit  of  the  facts.] 
The  objection  arises  as  well  on  the  face  of  the  count :  the  de- 
fendants do  not  admit,  by  suffering  judgment  by  default,  that 
the  plaintiifs  are  entitled  to  recover  upon  all  the  counts ;  and 
unless  the  consideration  be  executed,  this  count  cannot  be  main- 
tained. The  plaintiflFs  ought  not  to  be  permitted  to  recover 
their  commission  as  upon  a  contract  executed,  when  in  fact 
they  have  bl-oken  their  contract. 

{a)  \Sali,  23. 

Lord 
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Lord  Ellenborough,  C.  J.  The  right  to  receive  the  com- 
missions is  not  to  be  in  abeyance  till  the  event  is  determined, 
but  the  brokers  are  entitled  to  be  paid  immediately.  It  is  a 
price  payable  for  a  contract  of  indemnity,  and  the  party  engag- 
ing for  it  is  not  to  wait  for  his  price  till  the  indemnity  is  ascer- 
tained. But  take  the  rule  in  the  alternative,  either  to  set  aside 
the  inquisition,  or  to  arrest  the  judgment. 

Marryat  now  shewed  cause,  first,  against  the  rule  for  arrest- 
ing the  judgment.  A  commission  del  credere  is  no  other  than 
a  guarantie  for  the  solvency  of  others  on  whom  the  party  con- 
tracting for  the  guarantie  does  not  choose  to  rely ;  and  such 
commission  is  due  immediately  upon  entering  into  the  contract, 
and  cannot  depend  upon  the  event ;  for  if  there  were  no  loss 
of  the  ship,  there  would  be  nothing  for  the  guarantee  to  per- 
form ;  and  then,  according  to  the  argument,  there  would  be  no 
consideration  for  the  commission. 

Lord  Ellenborough,  C.  J.  said,  that  he  need  not  labour 
that  point :  it  was  clear  that  the  commission  was  earned  and 
to  be  paid  to  the  party  for  entering  into  the  contract  of  gua- 
rantie, and  not  in  respect  of  the  event,  which  was  perfectly 
collateral. 

The  other  judges  agreed,  and 

Bayley,  J.  added,  that  by  suffering  judgment  to  go  by  de- 
fault, the  defendants  admitted  that  it  was  such  a  guarantie  on 
which  the  commission  money  would  be  due  upon  request.  And 
why,  he  asked,  might  not  the  defendants  make  a  bargain  with 
the  plaintiffs,  that  if  they  would  guaranty  the  solvency  of  the 
luiderwriters,  they,  the  defendants,  would  pay  them  a  present 
sum. 

Taddy  on  this  point  said  that  a  guarantie  was  no  more  than 
a  promise,  and  the  contract  was  one  of  mutual  promises,  on 
which  an  indebitatus  assumpsit  did  not  lie,  according  to  the 
case  before  cited.  That  the  commission  only  became  due  when 
the  contract  was  executed,  which  it  was,  as  well  when  the  ship 
arrived  safe  without  loss,  as  when  a  loss  happened  for  which 
the  guarantee  indemnified  the  other  contracting  party. 

The  Court,  however,  still  expressed  themselves  of  the  same 
opinion. 

Upon  the  other  part  of  the  rule  for  a  new  inquiry,  Marryat 
shortly  observed  that  the  claim  of  the  defendants  was  in  effect 
to  be  allowed  to  set  off  the  amount  of  the  loss  against  the  claim 

for 
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for  commission  ;  but  that  the  set-ofT  could  not  be  allowedupon 
the  writ  of  inquiry.  Taddy,  contra,  said  that  the  defendants 
did  not  claim  the  allowance  by  way  of  set-off,  but  in  reduction 
of  damages.     But  the  court  discharged  the  rule  generally. 


[  582  ] 

Tuesday,  WiLLIAMS   Ogaiust  EvERETT  and  Otliei'S. 

Nov.  25th. 

iTf/Zy,  residing  T^HE  plaintiff  declared  in  this  action  for  money  had  and  re- 
abroad,having  ceived  by  the  defendants  to  his  use,  and  upon  an  account 

on  England  to  stated ;  and  sought  to  recover  two  several  sums  of  300/.  and 
the  defend-  500;.,  part  of  two  remittances  by  bills  for  1126/.  and  1000/., 
ers  in  London,  made  by  one  James  Kelly,  from  the  Cape  of  Good  Hope  to  the 
with  direc- 
tions in  the 
letters  inclos- 
ing such  bills 
to  pay  the 
amount,  in 
certain  speci- 
fied propor- 
tions, to  the 
plaintiff  and 
other  credi- 
tors of  Kelly, 
who  would 

{)roduce  their 
etters  of  ad 


defendants  as  his  bankers,  and  which  part  remittances  the  plain- 
tiff, who  was  a  creditor  of  Kelly  to  the  amount  of  the  800/., 
claimed  to  receive  from  the  defendants  by  virtue  of  Kelly's  ap- 
propriation of  the  several  sums  to  be  paid  to  his  use,  contained 
in  certain  letters,  inclosing  those  bills,  addressed  by  Kelly  to  the 
defendants.  Kelly,  who  was  a  merchant  at  the  Cape,  being  in- 
debted to  several  persons  residing  in  London,  remitted  the  first 
set  of  bills,  to  the  amount  of  1126/.,  to  the  defendants,  accom- 
panied by  a  letter,  dated  at  Cajoe  Tovon,  July  8th,  1809,  in  which 
he  says,  "  I  embrace  this  opportunity  by  the  Warley  Indiaman, 
vicefk)mhira  to  remit  you  1126/.,  which  I  particularly  request  you  will  order 
on  the  subject;  ^q  be  paid  to  the  following  persons,  who  will  produce  their  let- 
tilie  amount  ters  of  advice  from  me  on  the  subject.  Mr.  Williams  (the  plain- 
paid  to  each  tjff\  300/.;"  (then  followed  a  list  of  various  other  creditors, 
person  to  be  '  ^ 

put  on  the  between 

back  of  their 

respective  bills,  and  that  every  bill  paid  off  should  be  cancelled  :  and  the  plaintiff' having,  be- 
fore the  bills  became  due,  given  notice  to  the  defendants  that  he  had  received  a  letter  from 
Kelly,  ordering  payment  of  his  debt  out  of  that  remittance,  and  having  offered  them  an  in- 
demnity if  they  would  hand  over  one  of  the  bills  to  him  ;  but  the  defendants  having  refused 
to  indorse  the  bill  aiuay,  or  to  act  upon  the  letter  ;  admitting,  however,  that  they  had  received 
the  directions  to  apply  the  money  :  and  the  defendants  having  in  fact  afterwards  received  the 
money  on  the  bills  when  due  :  held  that  they  did  not  by  the  mere  act  of  leceiving  the  bills 
and  aJfterwards  the  produce  of  them,  with  such  directions,  and  without  any  assent  on  their 
part  to  the  purport  of  the  letter,  and  still  more  against  their  express  dissent,  bind  themselves 
to  the  plaintiff  so  to  apply  the  money  in  discharge  of  his  debt  due  to  him  from  Kelly  ;  and 
consequently  that  the  plaintiff,  (between  whom  and  the  defendants  there  was  no  privity  of 
contract,  express  or  implied,  but  on  the  contrary  it  was  repudiated,)  could  not  maintain  an 
action  against  the  defendants  as  for  money  had  ana  received  by  them  to  his  use.  But  that  the 
property  in  the  bills  and  their  produce  still  continued  in  the  remitter. 
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between  whom  the  residue  of  the  amount  was  apportioned.)  1811. 
"  This  being  tlie  whole  of  the  sum  inclosed,  I  humbly  beg  you 
will  order  that  the  amount  paid  to  each  person  is  put  on  the  back 
of  their  respective  bills."  Kelly  afterwards  sent-  to  ihe  defend- 
ants a  further  remittance  of  1000/.  by  bill ;  and  by  another  letter 
of  the  19th  o^  Jamiary  1810,  directed  the  bill  to  be  paid,  in  cer- 
tain proportions,  to  certain  persons,  one  of  whom  was  the  plain- 
tiff, who  was  to  receive  500/.  The  defendants  were  permitted, 
under  an  order  of  the  court  of  Chancery,  to  give  in  evidence 
under  the  general  issue,  that  previous  to  and  at  the  time  when 
the  money  due  on  the  bills  remitted  were  received  by  the  de- 
fendants, foreign  attachments  had  issued  out  of  the  mayor's 
court  oi-London^  within  whose  jurisdiction  they  carried  on  their 
banking  business,  by  which  the  proceeds  were  attached  in  their 
hands  at  the  suits  of  several  creditors  oi  Kelly ^  and  judgments 
were  obtained  by  some  of  them,  (and  the  proceedings  of  others 
.were  suspended  by  injunction)  against  the  defendants  as  gar- 
nishees in  those  actions,  who  were  obliged  to  pay  the  amount  of 
such  judgments  :  and  admissions  to  this  effect  were  agreed  to  be 
read  at  the  trial.  But  when  the  cause  was  tried  before  Lord  JE/- 
lenhorough.,  C.  J.  at  Guildhall^  though  these  admissions  were 
stated,  yet  the  principal  stress  was  laid,  and  his  lordship's  opi- 
nion was  ultimately  given,  upon  a  fact  proved  by  a  witness 
examined,  that  when  the  plaintiff  applied  to  the  defendants  be- 
fore the  first  set  of  bills  became  due,  and  represented  to  them 
that  he  had  received  a  letter  from  Kelly^  directing  300/.  to  be 
paid  to  him  out  of  the  money  sent  to  the  defendants,  and  pro- 
posed to  them  an  indemnity  if  they  would  indorse  or  hand  over 
to  him  one  of  the  bills  remitted  to  that  amount ;  the  defendants 
refused  to  do  so,  or  to  act  upon  the  letter,  although  they  admitted  [  584  ] 
the  receipt  of  it,  and  that  the  plaintiff  was  the  person  to  whom 
the  sum  in  question  was  directed  to  be  appropriated.  The  de- 
fendants afterwards  received  the  money  upon  the  bills ;  and  it 
was  contended  on  the  part  of  the  plaintiff,  that  by  so  doing  they 
had  irrevocably  acceded  to  the  appropriation  of  it,  as  directed 
in  the  letters  of  advice  from  Kelly  the  remitter.  But  his  lord- 
ship thought  that  having  renounced  the  terms  on  which  the 
bills  were  remitted,  before  the  money  was  actually  received, 
it  was  only  money  had  and  received  to  the  use  of  the  remitter  of 
the  bills  ;  and  therefore  nonsuited  the  plaintiff,  but  reserved  the 
point. 

Park 
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Parh  accordingly  moved  in  last  Hilary  term  for  a  rule  to  set 
aside  the  nonsuit,  upon  the  ground  that  if  a  party  to  whom  a  re- 
mittance is  sent  consent  to  receive  it  at  all,  he  is  bound  to  receive 
it  upon  the  •terms  offered ;  and  therefore  that  the  defendants  in 
this  case,  having  received  the  bills  in  a  letter  directing  the  ap- 
propriation of  the  money  when  received  to  the  use  (amongst 
others)  of  the  plaintiffs,  must  be  taken  to  have  assented  to 
receive  the  appropriated  sum  to  their  use.  And  as  to  the  de- 
fendants having  refused  to  bind  themselves  to  pay  over  the 
inoney ;  that  was  only  because  they  were  afraid  of  having  the 
bills  attached  in  their  hands  by  other  creditors  of  Kelly.  But, 
as  he  was  informed,  bills  of  exchange  were  not  attachable  by  the 
custom  of  London  (a) :  and  at  any  rate  if  the  money  were  ap- 
propriated in  the  first  instance  to  the  payment  of  the  plaintiffs 
and  other  Specified  creditors,  it  could  not  be  attached  in  the 
hands  of  the  defendants  by  other  creditors  of  Kelly,  as  it  would 
hot  be  Kelly^s,  money  ;  and  the  defendants  therefore  should  have 
resisted  the  attachment.     In  Easter  term  following, 

The  Attorney- General,  Bolland,  and  Nev^nham  shewed  cause 
against  the  rule,  and  contended  that  the  property  remitted  to 
the  defendants  by  Kelly,  whether  as  bills,  or  as  money,  the  pro- 
duce of  those  bills,  continued  to  be  the  property  of  the  remitter, 
until  the  defendants  had  done  some  act  to  transfer  it  to  the 
plaintiff,  and  the  other  specific  appointees  oi Kelly,  either  by  the 
actual  payment  of  the  money  to  them,  or  by  agreeing  to  hold  it 
for  their  use,  neither  of  which  was  done  in  this  case  :  and  that  in 
the  meantime  Kelly  might  have  revoked  his  original  order  for 
the  appropriation  of  it.  And  if  it  still  continued  the  property  of 
Kelly  in  their  hands,  it  was  necessarily  attachable  in  the  mayor's 
court  in  any  suit  against  Kelly,  in  which  they  were  the  gar- 
nishees. They  further  contended  that  it  had  been  already  de- 
cided by  the  judgments  in  the  mayor's  court,  that  this  was  the 
property  oi  Kelly  at  the  time  when  it  was  attached  in  the  hands 
of  the  defendants,  the  garnishees  in  those  suits  ;  and  that  they 
having  been  held  answerable  to  the  plaintiffs  in  those  suits, 
'  '''"  could 

(a)  Sea  vide  Andrenus  v.  Clarke,  Carth.  36.  where  it  is  said  that  **  it  was 
always  the  custom  in  London  to  attach  debts  upon  bills  of  exchange  and  gold- 
imith's  notes,  &c.  if  the  goldsmith  who  gave  the  note,  or  the  person  to  whom 
the  bill  is  directed,  liveth  within  the  city,  without  any  respect  had  to  the 
place  where  the  debt  was  contracted.  But  see  7  Fin.  Abr.  227.  pi.  20.  and 
what  was  said  in  argument  in  M'Daniel  v.  Hughes,  3  East,  371.  S75. 
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could  not  be  liable  in  justice  to  pay  the  money  over  again  to  the 
present  plaintiff,  but  might  protect  themselves  by  those  judg- 
ments (a).  Upon  the  first  point,  they  argued  that  this  was  very 
different  *from  the  case  where  one  pays  in  money  at  a  banker's 
for  the  use  of  another ;  for  there  the  money  is  in  the  first  in- 
stance received  as  the  money  of  the  designated  payee.  But  if 
one  pay  a  bill  into  his  bankers,  and  direct  them,  when  the 
money  is  received,  to  pay  it  over  to  others,  the  bill  must  ne- 
cessarily continue  the  property  of  the  payer ;  and  as  he  may 
afterwards  countermand  the  application  any  time  before  it  is  so 
appropriated,  or  the  order  at  least  notified,  the  property  in  the 
money  when  received  must  also  continue  in  him  until  such  ap- 
propriation (b)  or  notification.  The  fallacy  of  the  argument  on 
the  part  of  the  plaintiffs  lies  in  assimilating  this  to  the  case 
where  a  bill  is  remitted  by  one  to  the  hands  of  another,  clogged 
with  a  condition  in  favour  of  the  remitter :  there,  it  is  true  that 
the  receiver  of  the  bill  cannot  take  it  discharged  of  the  condi- 
tion. But  here  the  direction  sent  with  the  bills,  to  appropriate 
their  contents  when  received,  was  no  condition  imposed  by  the 
remitter  in  his  own  favour,  but  was  merely  directory  and  exe- 
cutory, and  transferred  no  property  to  the  appointees  till  exe- 
cuted: they  still  remained  in  the  meantime  the  bills  or  the 
money  of  the  remitter,  subject  to  all  the  legal  consequences  of 
being  his  property,  and  amongst  others,  that  of  being  attacha- 
ble for  his  debt.  What  difference  can  it  make  for  this  purpose 
whether  a  bill  or  money  is  remitted  with  orders  to  pay  it  over 
when  received  in  satisfaction  of  certain  debts  of  the  remitter, 
or  for  any  other  purpose  in  discharge  or  for  the  benefit  of  the 
remitter  himself?  If  money  were  sent  to  a  broker  on  the  first 
of  February^  with  orders  to  lay  it  out  in  stock  for  the  remitter 
on  the  first  of  March,  though  the  broker  could  not  appropriate 
it  to  the  payment  of  his  own  debt,  or  otherwise  than  as  the 
principal  appointed ;  yet  it  cannot  be  doubted  that  while  the 
money  was  in  his  hands,  it  would  be  attachable  by  the  custom 
at  the  suit  of  the  principal's  creditors.  Now  here,  before  the 
money,  the  produce  of  the  bills,  was  appropriated  by  the  de- 
fendants, it  was  attached,  and  the  original  destination  of  it 
revoked  by  the  hand  of  the  law,  at  the  suit  of  Kelly's  creditors, 

835.  Customs  of  Londm,  and  Hovil  v.  Broiuning,  7 


{a)  Vide  1  Fin.  Abr. 
Bast,  154. 

ib)  Vide  Crossley  v.Hatn,  13  Easty  501,  3,  4. 
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which  bound  the  principal  and  his  agents  as  much  as  if  Kelly 
himself  had  countermanded  his  first  orders  in  time,  before  the 
money  was  paid  over,  or  the  defendants  had  bound  themselves 
to  pay  it  over  to  the  specific  creditors.  There  was  certainly  no 
express  engagement  by  the  defendants  ;  for  they  refused  to  bind 
themselves  to  pay  over  the  proceeds  of  the  bills  to  the  plaintiff; 
and  the  only  implied  engagement  the  defendants  had  was  with 
the  remitter,  and  not  with  the  plaintiff.  As  to  the  cases  re- 
ferred to  (a),  where  the  assignment  of  a  debt  has  been  held 
good  in  equity,  and  that  after  notice  to  the  debtor,  he  would 
be  bound  to  pay  the  money  to  the  assignee,  and  not  to  the  ori- 
ginal creditor ;  whatever  difficulty  may  attach  upon  those  cases 
in  a  court  of  law,  they  differ  materially  from  the  present ;  for 
in  each  of  them  there  was  an  assent  to  the  transfer  on  the  part 
of  the  original  debtor ;  which  assent  was  negatived  in  this  case. 
Upon  the  second  point,  they  contended  that  the  judgments  in 
the  mayor's  court  for  attaching  the  money  in  the  hands  of  the 
defendants,  as  garnishees,  at  the  suit  of  Kelli/s  creditors,  which 
were  judgments  in  rem,  were  conclusive  in  favour  of  the  de- 
fendants in  this  action,  that  it  was  the  money  of  Kelly.  [Lord 
Ellenborough,  C.  J.  It  will  not,  I  presume,  be  contended,  that 
if  the  money  were  attachable,  the  judgments  of  the  mayor's 
court  would  not  protect  the  defendants.]  But  admitting,  for 
argument  sake,  that  the  mayor's  court  had  been  mistaken  in 
their  judgments,  they  would  still  be  sufficient  to  protect  the 
garnishees,  who  had  the  property  thus  taken  from  them  by  the 
act  of  the  law,  which  they  could  not  resist.  The  judgment  of 
a  court  of  competent  jurisdiction  is  always  sufficient  to  protect 
a  payment  made  under   the  compulsion  of  it,  whatever  the 

merits 


{a)  These  were  referred  to  by  Park  in  the  course  of  the  defendants'  argu- 
ment, which  had  been  interrupted  on  one  day,  and  resumed  on  another.  Row 
T.  Daiuson,  1  Fes.  331.  Ri/all  v.  Roivles,  ib.  348.  362.  367.  Fenner  V.  Mears, 
2  Blac.  Rep.  1269.  and  Israel  v.  Douglas,  1  H.  Blac.  239.  When  the  case  of 
Fenner  v.  Mears  was  cited.  Lord  Ellenborough  said  he  had  read  it  twice,  and 
must  read  it  again  before  he  assented  to  it.  That  it  was  well  put,  however, 
in  Israel  V.  Douglas,  and  he  did  not  mean  to  deny  its  authority,  but  only  to 
suspend  his  opinion  upon  it  till  further  consideration.  Lord  Kenyan  also 
doubted  the  same  case  in  Johnson  v.  Collins,  1  East,  104.  With  respect  to 
Israel  v.  Douglas,  Lord  Ellenborough  said  that  he  did  not  feel  the  same  diffi- 
culty, because  it  was  an  accepted  transfer :  it  was  money  had  and  received 
by  the  operation  of  the  agreement. 
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merits  of  the  judgment  may  be.  As  if  a  trader,  after  an  act 
of  Ijankruptcy  objected  to  him,  recover  judgment  and  have 
execution  against  his  debtor ;  that  will  protect  the  latter  against 
a  subsequent  claim  by  the  assignees  of  such  bankrupt  (a).  So 
payment  to  an  executor,  who  had  obtained  probate  of  a  false 
will,  was  deemed  sufficient  to  protect  the  payer,  though  the 
probate  was  afterwards  declared  null ;  for  while  it  was  in  force 
he  was  bound  to  give  credence  to  it,  as  the  judgment  of  a  court 
of  competent  jurisdiction  (b).  [Lord  Ellenborough,  C.  J.  observed, 
that  no  question  was  made  at  the  trial  as  to  the  effect  of  the 
foreign  attachments,  though  they  were  mentioned,  and  the  ad- 
mission respecting  them  was  put  in;  but  the  nonsuit  proceeded 
upon  the  other  point.]  The  bankers  are  entitled  to  defend 
themselves  upon  both  points.  The  bills  were  attached  in  their 
hands  before  they  were  converted  into  money;  for  it  was  in 
evidence  that  when  they  were  applied  to  by  the  plaintiff,  they 
told  him  that  there  were  attachments,  and  that  they  could  not 
undertake  to  pay  over  the  proceeds  to  him.  [Lord  Ellenborough 
then  said  that  the  defendants'  counsel  had  a  right  to  assume 
that,  before  the  bills  were  converted  into  cash,  there  were  at- 
tachments on  the  proceeds ;  or  at  least  that  the  instant  they 
were  converted  into  money,  it  was  attached  in  the  hands  of  the 
defendants,  before  they  could  pay  it  over.] 

Marryat  (c),  in  support  of  the  rule,  argued  that  no  express 
consent  of  the  remittees  was  necessary  in  a  case  where,  like  the 
present,  there  was  an  original  appropriation  directed  of  the 
fund  remitted  to  them,  as  there  would  be  in  the  case  of  an  ante- 
cedent debt,  which  was  to  be  transferred:  but  as  the  fund 
remitted  came  into  the  defendants'  hands,  already  appropriated 
to  the  use  of  others,  the  defendants  could  not  take  the  bills,  or 
the  money  which  they  produced,  and  reject  the  trust;  but  must 
reject  or  accept  the  whole  upon  the  terms  offered.  By  their  con- 
senting therefore  to  hold  the  bills,  they  clothed  themselves  with 
the  trust  for  the  specific  creditors,  for  whose  benefit  they  were 
remitted,  and  whose  property  they  thereby  became.  It  is  ad- 
mitted that  the  defendants  could  not  have  applied  tlie  bills,  or 
the  money  when  received,  to  satisfy  any  demand  of  their  own 
against  Kelly.     This  was  expressly  held  in  a  late  case  before  this 

{a)  Foster  v.  jlllanson,  Co.  Bank.  L.  588.  last  edit. 

(b)  Allen  V.  Dundas,  3  Term.  Rep.  1 25. 

(<•)  Pari,  who  moved  the  rule,  was  absent  at  this  time  from  indisposition. 
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court,  of  De  Bernales  v.  Fuller  and  others,  in  Hilary  50  Geo, 
3.  (a),  where  money  paid  into  a  banking-house,  for  the  purpose 
of  taking  up  a  particular  bill,  which  was  lying  there  for  pay- 
ment; though  the  banker's  clerk  said  at  the  time  that  he  could 
not  give  up  the  bill  till  he  had  seen  his  master;  was  held  to  be 
money  had  and  received  to  the  use  of  the  then  owner  and  holder 
of  the  bill,  and  could  not  be  applied  by  the  bankers  to  the 
general  account  of  the  acceptor  who  paid  in  the  money.     Then 

how 


{a)  The  short  statement  of  that  case,  so  far  as  is  sufficient  to  raise  the  ques- 
tion, appears  by  my  note  to  be  this.  Puller  had  accepted  a  bill  for  894/.  \6s. 
9d.  payable  at  Fullers'  banking-house,  of  which  bill  the  plaintiff  De  Bernales 
became  the  holder,  and  sent  it  to  his  bankers,  the  Neivn/iams,  to  receive  pay- 
ment when  due.  By  exchange  of  bills  amongst  the  bankers  the  bill  in  ques- 
tion was  lodged  by  Newnhams  with  the  Fullers,  as  the  banking-house  where 
it  was  made  payable.  When  the  bill  became  due  Puller's  clerk  went  to 
Fuller 4'  and  told  their  clerk,  whom  he  saw  there,  that  he  had  brought  the 
money  to  take  up  the  bill,  and  he  laid  the  money  down  upon  the  counter  and 
demanded  the  bill.  Fullers'  clerk  took  up  the  money  and  kept  it :  but  did 
not  deliver  up  the  bill;  saying  that  he  would  first  speak  to  Fuller  :  and  the 
bill  was  not  delivered  up,  nor  the  money  received  by  Ne^nhams  for  De 
Bernales.  (There  being,  it  seemed,  some  account  between  Puller^  the  acceptor, 
and  Fullers  the  bankers,  which  gave  the  latter,  as  they  supposed,  a  lien  upon 
this  money.)  Whereupon  De  Bernales,  the  owner  of  the  bill,  brought  this 
action  against  the  Fullers  for  money  had  and  received  to  his  use,  considering 
the  money  as  having  been  paid  to  and  received  by  them  for  the  use  of  the 
holder  of  the  bill,  whoever  he  might  be,  at  the  time  when  it  became  due. 
But  at  the  trial  before  Lord  Ell^nkorough,  C.  J.,  at  the  sittings  after  Michael- 
mas term,  at  Guildhall,  his  Lordship  thought  that  there  was  no  privity  proved 
between  De  Bernales  and  the  Fullers,  so  as  to  sustain  this  action  ;  considering 
that  the  evidence  did  not  establish  a  receipt  of  this  money  for  the  intended 
purpose  for  which  it  was  directed  to  be  paid  in,  namely,  to  take  up  the  bill ; 
but  rather  a  waver  of  receiving  the  money  for  that  purpose  by  the  defendants* 
clerk,  and  a  detemunatipn  of  the  defendants  to  hold  it  for  their  own  use ; 
which  made  them  wrongdoers;  and  therefore  that  the  action  should  rather 
have  been  trover.  And  under  this  direction  there  was  a  verdict  for  the  de- 
fendants. But  afterwards,  in  Hilary  term  50  Geo.  3.  a  new  trial  was  moved 
for  on  the  part  of  the  plaintiff,  or  leave  to  enter  a  nonsuit.  And  finally,  in  the 
same  term. 

The  Court,  after  much  discussion,  made  the  rule  absolute  for  a  new  trial ; 
rf;onsidering,  as  it  appeared,  that  the  money  having  been  expressly  paid  in  to 
$he  defendants'  house  for  the  specific  purpose,  declared  at  the  time,  of  taking 
up  this  bill :  and  that  purpose  not  having  been  directly  repudiated  till  after- 
wards ;  it  must  be  taken  to  have  been  received  at  the  time  for  the  use  of  the 
holder  of  the  bill.  See  a  further  account  of  this  case  in  the  judgment  of  the 
Cftuit :  Hfi^^  the  repprtpf  the  seci^j^i ,tri^  |p  a  Campb.  N-F'  CUU'  426. 
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how  could  any  other  general  creditor  of  Kelly  stand  in  a  better 
situation  than  the  defendants  would  have  done  had  they  been 
creditors  of  his?     It  is  also  admitted  that  unless  Kelly  could  have 
countermanded  the  original  destination  of  the  money,  it  could 
not  be  considered  as  his  property,    for  the  purpose  of  being 
attached:  but  Kelly  had  not  only  appropriated  the  produce  of  the 
bills  in  the  first  instance  of  the  remittance,  but  he  had  also 
advised  the  plaintiff  and  the  other  specific  creditors  of  such  re- 
mittance, and  notified  that  fact  to  the  defendants;  after  which 
he  could  not  have  countermanded  the  order,  any  more  than  one 
who  with  the  knowledge  of  certain  of  his  creditors  pays  money 
into  a  banker's  for  their  use  in  certain  proportions.    But  even  if 
Kelly  himself  could  have  countermanded  the  directed  appropria- 
tion, no  other  person  could,  without  his  concurrence:  and  here 
the  original  trust  remained  unrevoked  by  Kelly.     Trust-money 
is  not  the  subject  of  a  foreign  attachment,  whether  it  be  assigned 
to  the  holder  by  deed  of  trust,  or  by  any  collateral  instrument, 
where  the  agreement  or  direction  under  which  it  is  received  is 
for  a  valuable  consideration,  and  has  been  notified  to  the  party 
for  whose  benefit  it  was  intended.     In  Lewis  v.  Wallis  (a)  a  debt 
before  assigned  to  another  for  a  valuable  consideration  was  held 
not  to  be  attachable  in  the  hands  of  the  original  debtor,  in  a  suit 
against  the  original  creditor  who  had  so  assigned  it,  and  who  was 
deemed  to  be  a  trustee  for  his  assignee.   Winch  v.  Keeley  [b)  went 
on   the   same  principle:  there  a  debt  due  to  a  bankrupt,  as 
trustee  for  another  to  whom  he  had  assigned  it  before  his  bank- 
ruptcy, was  held  not  to  pass  to  his  assignees  under  the  commis- 
sion, but  that  the  assignee  of  the  debt  was  still  entitled  to  sue  the 
original  debtor  in  the  name  of  the  bankrupt.     And  by  Carpenter 
and  others,  assignees  of  Fowler  v.  Maxwell  (c),  such  action  can 
only  be  brought  in  the  name  of  the  bankrupt,  and  not  by  his 
assignees.     [Lord  Ellenh&rough,  C.  J.  desired  to  hear  the  cause 
argued  upon  the  terms  of  the  letters  remitting  the  bills;  whether 
they  created  an  absolute  trust  in  the  first  instance  for  the  plaintiff 
and  the  creditors  named;  or  whether  other  things  were  not  first 
required  to  be  done;  as  that  those  creditors  should  produce  their 
letters  of  advice;  and  then  the  money  due  on  the  bills  was  to  be 
received  by  the  defendants,  by  M'hom  the  payments  over  Were 
afterwards   to  be   made,  and  the  amount  paid  to  the  sereral 
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creditors  was  to  be  indorsed  on  their  respective  bills.  Several 
things  therefore  remained  to  be  done,  or  to  be  procured  by  the 
defendants  to  be  done,  before  the  plaintiff  was  entitled  to  receive 
the  money :  and  if  in  the  mean  time  the  bills  had  been  burnt  or 
stolen,  the  loss  would  have  fallen  either  upon  Kelly  or  upon  the 
defendants,  and  not  upon  the  plaintiff.  The  plaintiff  had  no 
interest  in  the  bills  themselves,  but  only,  if  at  all,  in  the  money 
which  they  produced.  Then  before  those  executory  acts  were 
done,  which  were  to  raise  the  interests  of  the  plaintiff  and  the 
other  creditors  in  the  property,  the  attachments  came  in,  and 
intercepted  the  intended  appropriation.]  In  Haille  v.  Smith  {a), 
where  goods  shipped  were  agreed  to  be  consigned  by  a  trader 
before  his  bankruptcy,  as  a  security  for  a  loan  of  money  ad- 
vanced, and  the  bill  of  lading  was  indorsed  and  transmitted  to 
the  lenders,  but  the  ship  and  goods  were  stopped  by  an  embargo 
until  after  the  bankruptcy  of  the  trader;  though  if  the  goods  had 
been  burnt  before  delivery  to  the  indorsees  of  the  bill  of  lading, 
the  loss  would  have  been  the  consignor's;  yet  the  goods  being 
under  a  trust  were  held  not  to  pass  under  the  assignment  of  the 
commissioners,  but  to  be  recoverable  in  trover  by  the  indorsees 
of  the  bill  of  lading.  So  a  creditor  for  whose  benefit  goods  were 
voluntarily  consigned  by  his  debtor  to  a  third  person,  to  whom 
the  bill  of  lading  was  indorsed,  was  held  in  Hill  v.  Secretan  {h)  to 
have  an  insurable  interest  in  the  goods  so  consigned.  [Lord 
Ellenhorough,  C.  J.  It  is  no  question  in  such  cases  whether  or  not 
the  interest  in  the  property  insured  is  absolutely  vested  in  the 
assured.]  There  must  be  either  a  legal  or  an  equitable  interest 
in  the  subject-matter  of  the  insurance;  and  the  latter  is  sufficient 
to  prevent  the  property  from  being  attached  for  the  debt  of  the 
original  owner.  If  a  creditor  agree  to  take  the  goods  of  his 
debtor,  then  upon  a  wharf,  in  payment  of  his  demand,  and  take 
an  order  for  the  delivery  of  them  upon  the  wharfinger ;  could 
those  goods  be  attached  for  the  debt  of  the  assignor  before  the 
wharfinger  assents  to  the  delivery?  In  Harman  and  Others^ 
Assignees  of  Dudley,  v.  Anderson  and  Others  (c),  the  vendee  of 
goods  having  received  from  the  vendor  an  order  for  delivery  of 
part  of  the  goods  then  lying  in  the  defendants'  warehouse,  sent 
it  to  the  defendants,  who  made  no  transfer  in  their  books  to  his 
name,  nor  did  any  other  act  to  testify  that  they  held  the  goods 


(a)  1  Bos.  b"  Pull.  563.  {b)  Ibid,  SI  5. 


(f)  2  Campb.  N.  P.  Cm.  245. 
on 
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on  the  vendee's  account:  yet  Lord  Ellenborotigh  held  that  the 
wharfingers,  after  *the  delivery  of  the  order  to  them,  were  bound 
to  hold  the  goods  on  account  of  the  purchaser,  and  that  the 
vendor's  right  to  stop  in  transitu  was  gone.  In  another  case  of 
Bolton  V.  Puller  and  Others,  Assignees  of  Forbes  and  Gregoiy{a)y 
the  property  in  a  bill  remitted  by  the  post  to  creditors  was  held 
not  to  be  intercepted  by  the  bankruptcy  of  those  creditors.  But 
the  case  of  Brand  v.  JJsley  [h)  bears  most  strongly  on  the 
present.  There  the  plaintiiF  declared  that  whereas  one  W.  was 
indebted  to  him  in  100^.,  and  had  delivered  to  the  defendant 
certain  goods  to  satisfy  that  debt;  and  wliereas  the  plaintiff 
required  the  defendant  to  satisfy  the  lOOZ.  with  the  goods  in  his 
hands;  the  defendant,  in  consideration  that  the  plaintiff  would 
forbear  him  for  a  certain  time,  promised  by  a  certain  day  to  pay 
the  debt,  and  then  alleged  a  breach  of  such  promise.  After 
verdict  for  the  plaintiff,  it  was  moved  in  arrest  of  judgment,  that 
there  was  no  consideration  for  the  promise  on  the  part  of  the 
defendant;  for  he  had  no  benefit  by  the  goods.  But  it  was 
adjudged  for  the  plaintiff:  fo)-  by  the  delivei'y  of  the  goods  to  the 
defendant  to  satisfy  the  plaintiff  the  1 00/.,  the  plaintiff  had  an 
interest  and  property  in  the  goods .-  and  then  by  the  plaintiff's 
forbearance  of  the  defendant  for  a  time,  the  goods  being  due  to  the 
plaintiff  immediately,  the  defendant  had  a  benefit  and  quid  pro 
quo.  [Bayley,  J.  observed  that  in  the  case  cited,  the  defendant 
had  agreed  to  accept  the  goods  upon  those  terms,  and  held  them 
afterwards  for  the  plaintiff  by  his  consent.  And  Lord  Ellen- 
borough,  C.  J.  said,  that  it  would  have  brought  this  case  nearer 
to  the  other,  if  when  the  defendants  were  applied  to  by  the 
plaintiff,  they  had  engaged  to  apply  the  proceeds  of  the  bills  to 
the  payment  of  this  demand;  but  on  the  contrary,  the  defend- 
ants had  refused  to  do  so.]  He  also  urged  another  point,  that 
a  foreign  attachment  was  neither  pleadable  in  bar,  nor  could  be 
given  in  evidence  on  the  general  issue  before  condemnation, 
according  to  Brook  v.  Smith  (c) ;  and  here  there  were  only  two 
attachments  on  which  judgments  of  condemnation  were  obtained: 
and  though  by  virtue  of  the  Lord  Chancellor's  order  the  other 
attachments  might  be  given  in  evidence  under  the  general  issue; 
yet  it  was  still  open  to  the  plaintiff  to  shew  that  the  property 
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(a)  1  Bos.  iffPuH.  539.  (b)  Telv.  164. 

(f)  1  Sali,  280.  See  Savage's  case,  ib.  291.  which  was  also  referred  to. 
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was  not  attachable,  being  held  by  the  defendants  clothed  with  a 
trust  at  the  time.  Cur.  adv.  vult. 

Lord  -Ellen BOROUGH,  C.  J.  now  delivered  the  judgment  of 
ihe  court. — This  was  a  case  argued  in  this  court,  in  the  last 
Hilary  and  Easter  terms,   on  a  motion  to  set  aside  a  nonsuit, 
which  took  place  at  a  trial  before  me  at  the  sittings  at  Guildhall 
after  last  Michaelmas  term.     The  action  was  for  money  had  and 
received,  brought  by  the  plaintiff  to  recover  300/.,  bein<'  part 
of  the  amount  of  a  bill  of  11 26/.  25.,  remitted  by  one  James 
Kelly  from  the  Cape  of  Good  Hope  to  the  defendants'  house,  in 
a  letter  dated  Cape  Town,   8th  July  1809;  in  which  Kelly  says, 
**  I  remit  you  by  the  Warley  1126/.  25.,  which  I  particularly  re- 
quest you  will  order  to  be  paid  to  the  following  persons,  who  ' 
will  produce  their  letters  of  advice  from  me  on  the  subject,"  &c. 
Amongst  the  persons,  he  names  the  plaintiff  Williams  {WxnQ-vsxQX' 
chant,  Gracechurch-streeti)  for  300/.     And  he  afterwards  made 
another  remittance  for  500/.  on  the  same  terms.     And  then  he 
adds:  *'  I  desire  the  amounts  paid  each  person  to  be  put  on  the 
back  of  their  respective  bills,"  &c.  "  and  that  every  bill  paid  off 
be  cancelled."     Williams  by  his  attorney,  long  before  the  bills 
became  due,  gave  the  defendant  Everett  notice  of  a  letter  he  had 
received  from  Kelly,  ordering  his  debt  of  300/.  to  be  paid  out  of 
that  remittance,  and  offered  him  an  indemnity  of  a  banking- 
house  if  he  would  hand  over  the  bill  to  him ;  but  Everett  refused 
to  indorse  the  bill  away,  or  to  act  upon  the  letter ;  admitting, 
however,  that  he  had  received  the  letter  directing  the  application 
of  the  money  in  the  manner  already  stated.    The  question  at  the 
trial  was,  whether  the  plaintiff  was  entitled  to  receive  from  the 
defendants  the  amount  of  his  demand  on  Kelly  iox  300/.  out  of 
the  bill  for  1126/.  Is.  which  was  admitted  to  have  been  received 
by  the  defendants  when  it  became  due.     A  point  has  been  dis- 
cussed in  argument,  which  did  not  arise  in  this  case  at  nisi  prius; 
namely,  on  the  cflfect  of  a  foreign  attachment  laid  on  the  money 
in  the  hands  of  the  defendants;  but  as  the  nonsuit  was  pro- 
nounced independently  of  any  such  evidence,  and  before  any 
proof  of  the  foreign  attachment  was  given  or  tendered,  it  is  fit 
to  consider  the  propriety  of  the  nonsuit,  without  reference  to 
such  circumstance ;  it  being  our  opinion,  independently  of  that 
circumstance,  that  the  nonsuit  was  right.     The  question  which 
has  been  argued  befiarc  us  is  whether  the  defeadaats,  by  receiv- 
ing 


IN  THE   FlFTY^SECOND  YeAR    OF  GEORGE    III. 


596 


ing  this  bill,  did  not  accede  to  the  purposes  for  which  it  was  pro- 
fessedly remitted  to  them  by  Kelly,  and  bind  themselves  so  to 
apply  it;  and  whether,  therefore,  the  amount  of  such  bill  paid  to 
them  when  due  did  not  instantly  become  by  operation  of  law 
money  had  and  received  to  the  use  of  the  several  persons  men- 
tioned in  Kelly's  letter,  as  the  creditors  in  satisfaction  of  whose 
bills  it  was  to  be  applied,  and  of  course,  as  to  300Z.  of  it,  money 
had  and  received  to  the  use  of  the  plaintiff.  It  will  be  observed 
that  there  is  no  assent  on  the  part  of  the  defendants  to  hold  this 
money  for  the  purposes  mentioned  in  the  letter;  but,  on  the  con- 
trary', an  express  refusal  to  the  creditor  so  to  do.  If,  in  order 
to  constitute  a  privity  between  the  plaintiff  and  defendants  as  to 
tlie  subject  of  this  demand,  an  assent  express  or  implied  be  ne- 
cessary, the  assent  can  in  this  case  be  only  an  implied  one,  and 
that  too  implied  against  the  express  dissent  of  the  parties  to  be 
charged.  By  the  act  of  receiving  the  bill,  the  defendants  agree 
to  hold  it  till  paid,  and  its  contents  when  paid,  for  the  use  of 
the  remitter.  It  is  entire  to  the  remitter  to  give,  and  counter- 
mand, his  own  directions  respecting  the  bill  as  often  as  he  pleases, 
and  the  persons  to  whom  the  bill  is  remitted  may  still  hold  the 
bill  till  received,  and  its  amount  when  received,  for  tlie  use  of 
the  remitter  himself,  until  by  some  engagement  entered  into  by 
themselves  with  the  person  who  is  tlie  object  of  the  remittance, 
they  have  precluded  themselves  from  so  doing,  and  have  appro- 
priated the  remittance  to  the  use  of  such  person.  After  such  a 
circumstance,  they  cannot  retract  the  consent  they  may  have  once 
given,  but  are  bound  to  hold  it  for  the  use  of  the  appointee.  If 
it  be  money  bad  and  received  for  the  use  of  the  plaintiff  under 
the  orders  which  accompanied  the  remittance,  it  occurs  as  fit  to 
be  asked,  Vjhen  did  it  become  so?  It  could  not  be  so  before  the 
money  was  received  on  the  bill  becoming  due:  and  at  that  instant, 
suppose  the  defendants  had  been  robbed  of  the  cash  or  notes  in 
which  the  bill  in  question  had  been  paid,  or  they  had  been 
burnt  or  lost  by  accident,  who  would  have  borne  the  loss  thus 
occasioned  ?  Surely  the  remitter  Kelly,  and  not  the  plaintiff 
and  his  other  creditors,  in  whose  favour  he  had  directed  the  ap- 
plication of  the  money  according  to  their  several  proportions  to 
be  made.  This  appears  to  us  to  decide  the  question :  for  in  all 
cases  of  specific  property  lost  in  the  hands  of  an  agent,  where 
the  agent  is  not  himself  responsible  for  the  cause  of  the  loss,  the 
liability  to  bear  the  loss  is  the  test  and  consequence  of  being  the 
Vol.  XIV.  F  s  proprietor, 
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proprietor,  as  the  principal  of  such  agent.  The  case  of  De  Ber-^ 
nales  v.  Fuller  and  Co.^  which  has  been  urged  in  argument  on 
the  part  of  the  plaintiff,  is  clearly  distinguishable  from  the  pre- 
sent by  this  circumstance,  that  the  defendants  in  that  case,  i.  e. 
Fuller  and  Co.,  had  antecedently  received  the  bill,  which  was  ta 
be  paid  at  their  house,  from  NnjcnJiam  and  Co.,  the  bankers  of 
the  plaintiff  Z>^  Bei-nalcs,  the  holder,  for  the  very  purpose  of  re- 
ceiving payment  for  them,  the  Newnliams,  of  such  bill :  and  hav- 
ing taken  the  bill  for  this  purpose,  the  court  thought  that  Fidler 
and  Co.  could  not  by  themselves  or  their  clerk  renounce  this 
purpose,  but  must  apply  the  money,  brought  by  Puller^s  clerk 
specifically  for  the  discharge  of  that  bill  then  lying  at  their  house, 
to  that  very  purpose  and  no  other ;  and  that  they  were  in  effect 
to  be  regarded  in  that  case  as  the  plaintiff  De  Bemales's  agents, 
through  the  intervention  of  Ncxvnhams'  house,  for  the  purpose  of 
that  receipt,  and  could  therefore  hold  and  apply  it  to  no  other. 
Here  no  agency  for  the  plaintiff  ever  commenced,  but  was  re- 
pudiated by  the  defendants  in  the  first  instance.  We  are  of 
opinion,  therefore,  that  upon  no  principle  of  law  can  the  defend- 
ants be  said  to  stand  in  such  privity  in  respect  to  the  plaintiff^  as 
that  the  SOOZ.  claimed  by  this  action  can  be  said  to  have  been 
money  had  and  received  to  the  plaintifPs  use:  of  course,  there- 
fore, the  nonsuit  must  stand,  and  the  rule  for  setting  it  aside  be 
discharged. 


[  599  ]     Mannin  against  Partridge  and  Another,  Bail  of  God- 


Tuesdat/t 
Nov.  27th. 


SHALL. 


The  bail  are  "C^INAL  judgment  was  obtained  against  Godshall^  the  principal, 
Sschareed  ^"  ^^*'  Hilaiy  term,   and  a  writ  of  capias  ad  satisfaciendum 

upon  their  was  left  at  the  sheriff's  office  on  the  4th  of  February^  returnable 
cbal's^btoin-  ^^^  12th,  and  was  duly  returned  non  est  inventus;  after  which 
ing  his  certifi-  the  first  writ  of  scire  facias  was  left  with  the  sheriff  on  the  22d 
tbnedbwed^  of^pr??,  and  the  second  on  the  13th  of  May;  both  of  which 
to  them  by  the  were  returned  nihil;  and  on  the  SdoiApil  the  principal  ob- 
indulgence  of  tained 

the  court  tor         ^     _ 

rendering  their  principal  is  out,  /.  e.  before  the  appearance-day  of  the  last  scire  facias.  But  the 
bail  not  having  applied  in  time  to  enter  an  exoneretur  on  the  bail-piece,  till  after  the  money 
levied  upon  them,  they  cait  only  be  relieved  on  payment  of  costs. 
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Mannik 

against 


tained  his  certificate  under  a  commission  ot"  bankrupt  issued  on        1811, 

the  5i\i.o^ December  \a.?,t'.  and  the  question  was  whether  the  bail 

were  thereby  discharged.  This  point  was  argued  in  the  last  term, 

upon  a  rule  for  setting  aside  the  judgment  and  subsequent  exe-    Partridge. 

cution  against  the  bail,   upon  payment  of  costs,  (on  account  of 

the  lateness  of  the  application  for  the  relief  of  the  bail,)  and  for 

returning  the  money  levied  to  the  bail,  by  Park  for  the  plaintiff, 

and  Dumpier  for  the  bail.     After  which  the  matter  stood  over 

for  the  further  consideration  of  the  court.     And  now 

Lord  EllenboIiough,  C.  J.  delivered  their  opinion.  This  was 
an  application  to  set  aside  the  judgment  and  execution  against  the 
bail,  upon  payment  of  costs,  and  for  returning  to  the  bail  the 
money  levied :  and  the  ground  of  the  motion  was,  that  after  the 
return  of  the  capias  ad  satisfaciendum  against  the  principal,  and 
before  the  first  scire  facias  against  the  bail  was  delivered  to  the 
sheriff,  the  principal  obtained  his  certificate,  which  discharged  r  qqq  l 
him  from  the  debt.  And  the  question  was,  whether  the  prin- 
cipal's certificate  at  that  period,  after  the  capias  ad  satisfaciendum 
was  returnable,  but  before  the  time  allowed  the  bail  by  the  in- 
dulgence of  the  court  for  i-endering  the  principal  had  expired, 
entitled  the  bail  to  be  relieved.  And  we  are  of  opinion  that  it 
did.  In  Woolley  v.  Cohhe^  1  Bwt.  244.  this  distinction  was  made, 
that  if  the  certificate  were  obtained  before  the  bail  were  fixed, 
they  were  entitled  to  be  discharged  :  but  if  they  were  fixed  before 
the  certificate  obtained,  they  remain  liable.  And  accordingly  in 
that  case,  where  the  certificate  was  not  obtained  until  after  judg- 
ment and  execution  against  the  bail,  the  court  refused  to  relieve 
them.  Bail  are  to  some  purposes  said  to  hejixed  by  the  return 
of  non  est  inventus  upon  the  capias  ad  satisfaciendum ;  but  if 
they  have,  by  the  indulgence  of  the  court,  time  to  render  the  prin- 
cipal imtil  the  appearance- day  of  the  last  scire  facias  against 
them,  and  which  they  have  the  capacity  of  using,  they  cannot  be 
considered  as  completely  and  definitively  fixed  till  that  period. 
As  therefore  the  principal  obtained  his  certificate  before  their 
time  for  rendering  was  out,  and  therefore  before  they  were  fully 
and  finally  fixed ;  as  the  principal  would  have  been  entitled  to  an 
immediate  and  unconditional  discharge  had  he  been  rendered ; 
and  as  the  bail  would  have  been  entitled  to  have  had  an  exone- 
retur  entered  on  the  bail-piece  had  they  applied  for  it;  we  are 
of  opinion  that  they  are  entitled  to  the  indulgence  they  now  ask 
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]  8 1  ^.        upon  the  terms  on  which  they  ask  it,  namely,  on  payment  of 
costs ;  and  therefore  that  the  rule  should  be  absolute  (a). 

MANNIN  ^ 

PafSridge.        ^^^  ^^'^^  Southcote  V.  Braithivait€y  I  Term  Rep.  824. ;  and  Phillips  v.  Broivn^ 
Q  Term  Rtp.  282. 


[  6G1   ] 

Wednesday^ 
Nov.  27th. 

Under  a  de- 
vise of  real 
estate  in  fee 
to  J.  M.  ivhen 
he  attains  the 
ageof2\;  but 
in  case  he  dies 
before  21,  then 
to  his  brother 
nvhen  he  at- 
tains 21,  with 
like  remain- 
ders over ;  J. 
M.  the  devi- 
see takes  an 
immediate 
vested  inte- 
rest, liable  to 
be  devested 
upon  his  dy- 
ing under  21, 


[  602  ] 


Doe,  on  the  joint  and  several  Demises  of  Hunt  and 
Others,  against  Mooue  and  Others. 

'TPHIS  was  an  ejectment  to  recover  possession  of  certain  pre- 
-*"  raises  in  the  parishes  of  Alvechurch  and  King's  Norton^  in  the 
county  of  Worcester.  The  demises  were  laid  on  the  29th  of  Mai/ 
1806  ;  and  the  cause  was  tried  before  Le  Blanc,  J.  at  the  Wor- 
cester  Summer  assizes  1 806,  when  a  verdict  was  found  for  the 
plaintiff,  subject  to  the  opinion  of  this  court  on  the  tbllowing^ 
case. 

James  Moore  being  seised  in  fee  of  certain  estates  in  King's 
Norton  and  Alvechurch,  (of  which  the  premises  in  question  are 
part,)  by  his  will,  dated  the  28th  of  March  1801,  devised  as 
follows :  "  Also  I  give  and  devise  to  John  Moore,  son  of  my 
said  cousin  John  Moore  aforesaid,  ivhen  he  attains  the  age  of  21 
years,  all  that  my  estate  situate  in  the  parish  of  Alvechurch  afore- 
said, and  now  in  the  occupation  of  my  tenant  James  Haynes ; 
to  hold  to  him  his  heirs  and  assigns  for  ever :  but  in  case  he 
should  die  before  he  attains  the  age  of  2 1  years,  then  I  give  and 
devise  the  last  mentioned  estate  to  his  brother  James  Moore, 
when  he  attains  the  age  of  21  years,  to  hold  the  same  to  him, 
his  heirs  and  assigns  for  ever.  Also,  I  give  and  devise  to  the 
said  James  Moore,  nsohen  he  attains  the  age  of  21  years,  all  that 
my  estate  situate  in  the  parish  of  Alvechurch  aforesaid,  and  now 
in  the  occupation  of  my  tenant  Avery,  and  also  all  those  my  two 
estates  situate  in  the  parish  of  Kin^s  Norton,  in  the  county  of 
Worcester  aforesaid,  and  now  in  the  occupation  of  my  tenants 
Job  and  John  Brittle,  and  />.  Milles,  to  hold  to  him  his  heirs 
and  assigns  for  ever  :  but  in  case  he  should  die  before  he  attains 
the  age  of  21  years,  then  I  give  and  devise  the  four  last  men- 
tioned estates  to  his  brother  Robert  Moore,  son  of  my  said 
^usin  John  Moorey'when  he  attains  the  age  of  21  years?  to  hold 
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to  him  his  heirs  and  assigns  for  ever.  Also  I  give  and  devisie  to 
the  said  Robert  Moore,  ivken  he  shall  attain  the  age  of  21  years, 
all  those  my  two  estates  situate  in  the  parish  of  Alvechurch  afore- 
said, and  now  in  the  respective  occupations  of  my  tenants 
'E.  Clarke  and  H.  Stibbs,  to  hold  the  same  to  him  his  heirs  and 
assigns  for  ever :  but  in  case  he  shall  die  before  he  shall  attain 
■the  age  of  21  years,  then  I  give  and  devise  the  six  last  mention- 
ed estates,  together  with  all  that  other  estate  situate  in  the 
parish  of  Alvechurch  aforesaid,  and  now  in  the  occupation  of  my 
tenant  T.  JRaybold,  to  his  brother  Charles  Edward  Mooi-e,  son  of 
my  said  cousin  John  Moore,  when  he  attains  the  age  of  21  years, 
to  hold  to  him  his  heirs  and  assigns  for  ever  :  but  in  case  he 
shall  die  before  he  attains  the  age  of  21  years,  then  I  give  and 
devise  the  said  seven  last  mentioned  estates  to  all  the  daughters 
-of  my  said  cousin  John  Moore  aforesaid,  equally,  share  and  share 
alike,  to  hold  to  them  as  tenants  in  common,  and  not  as  joint 
tenants,  and  to  their  heirs  and  assigns  for  ever."  The  testator 
died  in  Juli/  1805,  leaving  Sarah  Hunt  and  Samuel  Jatnes  Dawes, 
two  of  the  lessors  of  the  plaintiff,  his  heirs  at  law.  Upon  the 
<leath  of  the  testator,  John  Moore  the  defendant,  and  Edward 
Moore,  in  the  name  and  on  the  behalf  of  the  said  John  Moore, 
the  son,  James  Moore,  Robert  Moore  and  Charles  Edward  Moore, 
the  devisees  named  in  the  will,  entered  into  the  possession  of  the 
-seven  last  mentioned  freehold  estates  in  the  county  of  Worcester, 
find  they  are  now  in  the  possession  of  all  the  said  premises.  The 
^aid  devisees  John,  James,  Robert,  and  Charles  Edward  Moore, 
the  sons  of  John,  the  testator's  cousin,  are  all  under  the  age  of 
21  years.  Elizabeth,  the  only  daughter  of  the  said  John  Moore, 
the  cousin,  has  attained  the  age  of  21  years  (a).  The  question 
reserved  was,  whether  the  lessors  of  the  plaintiff,  or  any  or 
■either  of  them,  as  heirs  at  law  of  the  testator,  or  otherwise,  take 
any,  and  what  estate  or  interest  in  the  said  seven  devised  estates, 
•or  in  any  of  them. 

This  case  was  argued  so  long  ago  as  in  Hilary  term  1807,  by 
Jones  for  the  plaintiff,  and  Wigley  for  the  defendants ;  when  it 
■was  directed  to  stand  over  for  consideration,  under  the  circum- 
stances stated  in  giving  the  judgment  of  the  court,  which  was 
now  delivered  by 
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{a)  The  fact  as  to  the  ages  of 'the  devisees  Was  afterwards  added  to  the  case 
originally  stated. 

Lord 
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[  604  ] 


1811.  Lord  Ellendorough,  C.  J.     This  is  a  Case  which  has  fttooil 

over  a  considerable  time  for  the  judgment  of  the  court,  in  con-f 
sequence  of  a  writ  of  error  brought  upon  a  judgment  in  the 
court  of  Common  Pleas,  in  a  case  similar  to  this,  and  on  the 
authority  of  which  determination  this  case  was  said  much  to 
depend.  Tliat  writ  of  error  was  argued  and  judgment  given 
thereon  in  the  house  of  lords  after  the  last  Trinity  term  :  it  is 
therefore  fit  that  judgment  in  this  case  should  no  longer  be  sus- 
pended. [Then  after  stating  the  facts  of  the  present  case,  his 
Lordship  continued.]  On  behalf  of  the  plaintiff  it  was  contended 
that  the  devisees  attaining  the  age  of  21  years  was  a  condition 
precedent  to  any  estate  vesting  in  them,  and  that  in  the  mean 
time  the  same  descended  to  the  lessors  of  the  plaintiff,  who  were 
the  heirs  at  law  of  the  testator.  And  the  cases  of  a  bequest  of 
personal  estate  were  relied  on,  where  it  has  been  held  that  a 
legacy  given  to  one,  if  or  nsohen  he  shall  attain  2 1 ,  lapses  in  the 
event  of  the  legatee  dying  under  21.  And  Stapkton  v.  Cheales, 
Prec.  in  Chanc.  317.  Goss  v.  Nelsoiiy  1  Burr.  226.,  as  to  what 
is  there  said  by  Lord  Mansfield  respecting  legacies,  and  Hajison 
V.  Grraham,  6  Ves.jun.  239,  were  cited ;  and  it  was  argued  that 
there  was  no  distinction  between  devisees  of  real  and  bequests 
of  personal  estate  in  this  respect.  But  that  is  not  so  j  for  the 
rules  by  which  legacies  are  governed  are  borrowed  all  or  the 
greater  part  from  the  civil  law :  whereas  the  decisions  on  the 
devises  of  real  estate  have  established  a  different  rule  :  and,  ac- 
cording to  them,  a  devise  to  A.  'when  he  attains  21,  to  hold  to  him 
and  his  heirs,  and  if  he  die  under  21,  then  over,  does  not  make 
the  devisee's  attaining  21a  condition  precedent  to  the  vesting  of 
the  interest  in  him;  but  the  dying  under  21  is  a  condition  sub- 
sequent, on  which  the  estate  is  to  be  devested,  As  in  Mansfield 
V.  Dngard,  1  Eq.  Ca.  Ab.  195.,  Edwards  v.  Hammond^  3  Lev, 
1 32,  and  Broomfield  v.  Ci'owder,  1  New  Reports  313;  which 
latter  case  was  affirmed  in  the  house  of  lords  in  Jid^  last.  These 
we  consider  as  authorities  precisely  in  point,  especially  the  last 
pase,  the  pendency  of  which  in  the  house  of  lords  was  the  occa- 
sion of  our  judgment  in  this  case  being  deferred.  To  whicli 
piay  be  added  Goodtitle  v.  Whitby,  1  Burr.  228.  These  autho- 
rities were  attempted  to  be  distinguished,  on  the  ground  that 
they  were  cases  of  a  rc7nainder,  and  not  of  an  immediate  devise, 

[  60S  ]  as  in  the  case  here;  but  that  forms  no  substantial  ground  of  dis- 
tinction :    the  estate  yests  immediately,  whether  any  particular 

7  interest 


IN  THE  FrFTY-SECOND  YeAR  OF  GEORGE    111. 


60^ 


interest  is  carved  out  of  it  to  take  effect  in  possession  in  the 
mean  time,  or  not.  And  it  is  to  be  observed  that  in  the  case  of 
Edwards  v.  Hammond,  John  Hammond,  the  surrenderee,  was 
allowed  to  maintain  an  ejectment  at  the  age  of  IS  ;  the  particular 
estate  for  life,  which  preceded  his  estate,  being  expired ;  although 
he  had  not  attained  21,  the  age  in  case  of  his  dying  under  which, 
the  estate  was  to  go  over.  We  are  therefore  of  opinion  that  in 
this  case  the  plaintiffs,  who  ai'e  the  heirs  at  law  of  the  testator, 
did  not  take  any  estate  or  interest  in  the  premises  so  devised, 
and  that  the  postea  must  be  delivered  to  the  defendants. 
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Doe, 
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Moore 

and  Others. 


vants  in  hus- 
bandry, artifi- 
cers, and  other 
labourers  there 
mentioned,  if 
a  justice  of 


The  King  against  Hoseason.  E^'snh.' 

[  *606  ] 
^ipHE  defendant,  a  magistrate  of  Norfolk,  having  heard  a  com-  Under  the 

-^  plaint,  referred  to  him  in  his  iudicial  character  by  the  bailiff  stat.  20  Geo. 2. 

.  f.  19.  J.  2.  for 

■of  his  own  farm,  against  one  G.  Battersby,  a  labourer  in  hus-  regulating ser- 

bandry,  who  had  been  employed  upon  the  farm  by  the  bailiff, 
and  was  charged  by  him  for  misconduct  in  his  business,  and  re- 
fusal to  perform  his  work,  had  sentenced  Battersbi/  to  be  com- 
mitted to  the  house  of  correction,  "  there  to  be  corrected,  and 
Icept  to  hard  labour  for  one  calendar  month  ;"  whereupon  *  a  peace,  upon  a 
criminal  information  was  moved  for  against  the  defendant,  niadeto"hira 
grounded   upon  special  circumstances  of  alleged  misconduct,  as  ofthemiscon- 

well  in  respect  of  the  general  complexion  of  the  case,  as  having  ^!!"  ^  ^^ 
I-  o  ....  ^    persons  in 

been   guilty  of  particular  oppression  in  giving  that  judgment :  their  employ- 
and  The  Attorney-Geiieral  and  Best  were  now  heard  in  support  "^'^""t,  sen- 
ot'  the  rule  for  the  information  ;  and  Park,  Alderson,  and  Abbott  fender  to  be 
for  the  defendant.     In  the  course  of  the  discussion  a  question   committed  to 
arose,  whether  if  the  defendant  committed  Battersby  to  the  house  correction  for 

of  correction  at  all,  he  was  not  bound  to  sentence  him  also  to  be  atime  notex- 

j         ceeding  one 
there  calendar 
month,  he 
must,  if  he  intend  to  proceed  upon  that  statute,  also  sentence  him  there  to  be  corrected  and  held 
to  hard  labour :  but  the  Statute  gives  the  justice  an  option  to  punish  the  offender  in  that  man- 
ner or  otherwise  by  abating  part  ofhis  wages,  or  by  discharging  him  from  his  employment.  And 
the  meaning  of  the  teims  "  there  to  be  corrected^  is  to  be  undeistood  of  a  correction  by  whip- 
ping.   But  this  latter  punishment  cannot  be  inflicted  upon  the  like  offenders  under  the  stat.  6 
G.  3.  c.  25.  which  enables  the  justice  to  commit  the  offender  to  the  house  of  correction  for  any 
time  not  exceeding  three  months^  nor  less  than  one  month  ;  nor  can  the  punishments  inflicted  by 
the  two  acts  be  blended. 

The  employer  of  the  servant  is  the  master  for  whose  service  he  is  retained,  and  not  the  bailiff 
of  tlie  farm,  who  in  fact  hires  the  servant. 
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the7'e  cmrected,  by  which  was  understood  to  be  corporally  cor- 
rected, by  whipping;  as  had  in  fact  been  done;  as  to  which  the 
case  stands  thus : 

By  the  stat.  20  Geo.  2.  c.  19.  for  the  better  regulation  of  ser- 
vants in  husbandry,  amongst  others,  it  is  enacted,  (5.  2.)  that  it 
shall  be  lawful  for  one  or  more  justice  or  justices  of  the  peace  of 
the  county,  &c.  *'  upon  application  or  complaint  made  upon 
oath  by  any  master,  mistress,  or  employer^  against  any  such  ser- 
vant, &c.  or  labourer,  touching  or  concerning  any  misdemeanor, 
miscarriage,  or  ill  behaviour,  in  such  his  or  her  service  or  em- 
ployment, to  hear,  examine,  and  determine  the  same ;  and  to 
punish  the  offender  by  commitment  to  the  house  of  correction,  thei'c 
to  remain,  and  he  corrected,  and  held  to  hard  labour  for  a  reason- 
able time,  not  exceeding  one  calendar  month;  or,  otherwise,  by 
abating  some  part  of  his  or  her  wages,  or  by  discharging  such 
servant,  &c.  from  his,  her,  or  their  service  or  employment,"  &c. 
This  was  followed  by  the  stat.  6  Geo.  3.  c.  25.  for  the  better 
regulating  apprentices  and  persons  working  under  contract; 
which  reciting  that  artificers  of  several  descriptions  named, 
colliers,  keelmen,  &c.  "  labourers,  and  others  who  contract  with 
persons  for  certain  terms,  do  leave  their  respective  services  be- 
fore the  terms  of  their  contracts  are  fulfilled,  to  the  great  dis- 
appointment and  loss  of  the  persons  with  whom  they  so  con- 
tract;" for  remedy  enacts  that  "  if  any  artificer,  &c.,  labourer,  or 
other  person,  shall  contract  with  any  person  whomsoever,  for 
any  time,  &c.,  and  shall  absent  himself  from  his  service  before 
the  term  of  his  contract  shall  be  completed,  or  be  guilty  of 
any  other  misdemeanor,  it  shall  be  lawful  for  any  justice  of  the 
peace,  &c.,  upon  complaint  thereof  made  upon  oath  to  him  by 
the  person  with  whom  such  artificer,  &c.,  labourer,  or  other  per- 
son shall  have  so  contracted,  or  by  his  or  her  steward  or  agent, 
to  issue  his  warrant  for  the  apprehending  every  labourer,  &c., 
or  other  person,  and  to  examine  into  the  nature  of  the  complaint; 
and  if  it  shall  appear  to- such  justice  that  any  such  labourer,  &c. 
or  other  person,  shall  not  have  fulfilled  such  contract,  or  hath 
been  guilty  of  any  misdemeanor,  it  shall  be  lawful  for  such  jus- 
tice to  commit  every  such  person  to  the  house  of  correction  for  the 
county,  &c.,  for  any  time  not  exceeding  three  months,  nor  less  than 
one  month" 

The  Court,  upon  consideration  of  the  two  statutes,    were  of 
opinion  that  if  the  commitment  in  question  (which  was  for  one 

calendar 
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talendar  montJi)  were  intended  by  the  magistrate  to  be  made  1811. 
under  the  act  of  the  20  Geo.  2.,  the  correction  thereby  directed 
(by  which  they  understood  corporal  punishment  by  whipping, 
and  which  they  considered  the  sentence  in  question  to  import,  by  Hcweason. 
the  commitment  to  the  house  of  correction,  "  there  to  he  c&rrect- 
ed")  was  a  necessary  part  of  the  judgment.  But  that  under  the  L  608  J 
latter  statute,  which  enabled  the  justice  to  commit  the  offender 
to  the  house  of  correction  for  any  time  not  exceeding  three 
months,  nor  less  than  one  month,  bodily  correction  was  no  part 
of  the  sentence ;  and  they  thought  that  the  punishments  inflicted 
by  the  two  acts  could  not  be  blended  together,  as  they  appeared 
to  be  by  the  precedent  in  Burn's  Justice,  which,  they  said,  was 
incorrect  in  that  respect.  But  though  the  court  thought  that  the 
sentence  pronounced  by  the  defendant  in  this  case  was  legal  in 
the  form  of  it  under  the  act  of  the  20th  Geo.  2.,  yet  Lord  Ellen- 
horough,  C.  J.  in  delivering  their  opinion  upon  that  point,  strong- 
ly expressed  his  disapprobation  of  the  conduct  of  the  defendant 
for  sitting  in  judgment  as  a  magistrate  upon  the  imputed  miscon- 
duct of  his  own  labourer,  of  which  he  himself  was  to  be  consi- 
dered as  the  complainant,  though  in  form  the  complaint  was 
preferred  by  his  baililF.  It  was  impossible,  he  observed,  to 
consider  the  defendant's  bailiff  as  the  employer  of  the  labourer 
upon  the  defendant's  own  farm,  within  the  sense  of  that  word  in 
the  act,  though  the  contract  of  hiring  was  made  personally  by 
the  bailiff;  and  that  it  was  a  most  abusive  interpretation  of  the 
law  for  a  man  to  erect  himself  as  a  criminal  judge  over  the  ser- 
vants on  his  own  farm  for  an  offence  against  himself.  However, 
as  the  defendant  appeared  from  the  circumstances  of  the  whole 
case  to  have  acted  in  this  respect  from  an  error  of  judgment 
rather  than  from  any  bad  motive;  and  in  the  mode  of  punish- 
ment adopted  by  him,  which  had  been  urged  in  aggravation,  as 
evincing  a  vindictive  motive,  was  probably  misled  by  the  errone- 
ous precedent  in  Burn's  Justice,  which  appeared  to  leave  him  no 
discretion  in  ordering  corporal  punishment;  the  court  finally 
discharged  the  rule,  upon  the  defendant's  payment  of  all  the 
costs  of  the  application. 


The 
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N"".il±.      The  King  against  The  Mayor,  Aldermen,  and  Citizens 

of  Bath. 
[  •610  ] 

T^e  statute^     O"^  ^^^^  "^'^  "^  ^"^^'^^  ^^®*»  *  ^^^^  ^^^^-  ^"  ^*^^  pound  was  duly 

for  better  sup.  ^^^  made,    allowed,  and  published  for  the  relief  of  the  poor  of 

plying  the  in-  the  parish  o?  I,yiicomb  and  Widcomb.  in  the  county  of  Somerset,  in 

habitants  of         i  .  V  ^i  •         r  i»  w  i  . 

5flM  with        which  the  corporation  ot  Uat/i  were  rated,  as  occupiers  of  certain 

water, reciting  springs  and  reservoirs,  in  22/.    IO5.     The  corporation  annealed 
thattherewere  •     x   ^u-         ^  1   .1  •  n  ,   .  ... 

springs  of  wa-  against  this  rate,   and  the  sessions  confirmed  it,    subject  to  the 

ter  in  the         opinion  of  this  court  upon  the  following  case. 

hoSl  be?ong-        ^he  mayor,  aldermen,  and  citizens  of  Balk  were  incorporated 

ingtothecor-  by  a  charter  of  Queen  Elizabeth,  renewed   and  confirmed  by  a 

?ct?S5i"ey  charter  of  the  3ith  of  Geo.  3.  An  act  passed  in  the  6  G.  3.  {c.  70.) 

shall  have         intituled,   an  act  for  (amongst  other  purposes)  better  supplying 

thoTft'^To^  ^""  the  inhabitants  of  the  said  city,  liberties,  and  precincts  with  wa- 

causethe  ter;  which  is  declared  to  be  a  public   act,  and  to   be  judicially 

water  to  be       noticed  as  such.     This  act  (inter  alia.)  after  reciting  that  there 
conveyed  .  ^  '^  '^  , 

from  such        was  a  scarcity  of  water  within  the  city,  liberties,  *  and  precincts, 

springs  to  the  and  that  there  were  in  the  neighbourhood  of  the  said  city  several 
city,  and  gives         .  ^  1    i         •  1  •  11 

them  authori-  springs  or  water  belongmg  to  the  corporation,   enacts  that  the 

ty  to  enter        corporation  shall  have  full  power  and  authority  to  cause  water  to 

break  up  the     ^^  conveyed  to  the  said  city,  liberties,   and  precincts  from  such 

soil  of  any        springs,  and  gives  them  authority  to  enter  upon  and  break  up  the 

wav'or  \faste    ^"'^  of  any  public  highway,  or  common  or  waste  ground,  and  the 

and  the  soil  of  soil  of  any  private  grounds  within  two  miles  of  the  city,    and  the 

any  private       g^jj  ^^  pavement  of  any  street  within  the  city,   in  order  to  drain 

grounds  '  •'  1 

within  two       and  collect  the  water  of  the  said  springs,  and  to  make  a  reservoir 

miles  of  the  qc 

city,  and  the 

soil  or  pavement  of  any  street  within  the  city,  in  order  to  drain  and  collect  the  water  of  the 
said  springs,  and  to  make  reservoirs  and  erect  conduits,  water-houses,  and  engines  necessai'y 
for  keeping  and  for  distributing  the  water,  &c.  and  to  lay  under  gi  ound  aqueducts  and  pipes 
for  the  same  purpose  ;  and  it  vests  the  right  and  property  of  all  these  in  the  coiporation. 
Held,  that  in  addition  to  the  springs,  the  corporation  were  liable  to  be  rated  for  the  reser- 
voirs made  by  them  in  the  parish  oi  Lyncomb  and  IVidcomb  under  the  act,  as  for  land  occu- 
pied by  them ;  which  reservoirs,  by  means  of  aqueducts  and  pipes  laid  under  ground  partly  in 
the  same  parish,  and  through  the  parish  of  S^.  James  into  the  parish  oi  St.  Peter  and  St.  Paul., 
in  Bath.,  for  the  supply  of  the  city,  produced  to  the  corporation  a  clear  annual  profit  of  600/. 
But  that  the  corporation  were  not  rateable  for  the  whole  of  the  entire  profit  in  the  first  men- 
tioned parish,  in  which  the  springs  were  first  collected  into  the  reservoirs ;  a  proportion  of 
such  entile  profit  accruing  to  them  from  the  under-ground  aqueducts  and  pipes  laid  into  the 
soil  of  the  other  parishes,  in  respect  of  which  they  were  to  be  considered  as  the  occupiers  of 
land  yielding  annual  profit  in  those  parishes :  and  therefore  a  rate  upon  the  entire  profits 
arising  out  of  ;ill  tlie  narishcB,  made  on  the  corporation  in  the  first  mentioned  parish,  was 
held  bad. 
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or  reservoirs  sufficient  for  keeping  such  water,  and  to  erect  con-        1811. 

duits,  water-houses,  and  engines  necessary  for  distributing  such 

water  into  the  several  parts  of  the  said  city,    liberties,  and  pre-       a^J^^ 
cincts,   and  to  lay  underground  aqueducts  and  pipes  most  con-  The  Corpora- 
venient  for  the  same  purpose.     And  the  act  vests  the  right  and        ^°  °^ 
property  of  all  watercourses  leading  from  the  said  springs  to  the 
said  city,  and  also  of  all  reservoirs,  conduits,  water-houses,  en- 
gines, buildings,  aqueducts,  and  pipes  erected  or   used  for  the 
purpose  aforesaid,  in    the   mayor,    aldermen,    and    citizens  of 
Bath.     Under   the  power  given   by  this    act,    the  corporation  . 

jnade  several  reservoirs  in  the  parish  of  Lyncomb  and  Widcomhi^ 
where  the  springs  aforesaid  are  situated,  in  the  neighbourhood  of 
Bath',  no  part  of  the  said  city,  liberties,  and  precincts  lying 
within  the  said  parish.  These  reservoirs  are  walled  in  and 
roofed.  Aqueducts  and  pipes  were  also  laid  under  ground 
for  conveying  the  water,  which  first  pass  through  a  part  of  the 
said  parish  of  Lyneomb  and  Widcomb,  called  Holloivay,  and  from 
thence  along  a  certain  bridge  called  the  Old  Bridge,  over  the 
river  Avon,  into  and  through  the  parish  of  St.  James,  and  the 
pvLrish  of  St.  Pete?-  a,nd  St.  Paul;  which  two  parishes  are  within  [611  J 
the  city  of  Bath,  its  liberties  and  precincts.  All  the  water  flow- 
ing from  the  said  springs  is  collected  into  the  said  reservoirs, 
from  each  of  which  it  is  distributed  by  means  of  a  mainpipe  and 
cock,  under  the  charge  of  an  officer  of  the  corporation,  who  has 
no  residence  upon  the  spot,  but  goes  there  twice  a  day,  for  the 
purpose  of  turning  the  cocks  and  distributing  the  water;  and 
from  these  mainpipes  it  is  distributed  by  sm.aller  pipes  to  the 
houses  of  various  inhabitants  both  in  that  part  of  the  parish  of 
Lyneomb  and  Widcomb,  called  Hollo'way,  and  in  the  parishes  of 
St.  James  and  St.  Peter  and  St.  Paul  aforesaid  :  the  cocks  beinir 
turned  at  stated  times  by  officers  of  the  corporation.  All  the 
said  pipes  are  originally  derived  from  and  connected  with  the 
said  springs  and  reservoirs  in  the  said  parish  of  Lyneomb  and 
Widcomb.  The  occupiers  of  the  several  houses  pay  a  rate  to  the 
corporation  for  the  water  with  which  they  are  respectively  sup- 
plied ;  and  the  amount  of  this  rate  is  in  the  discretion  of  the  cor- 
poration. The  corporation  of  Bath  has  been  all  along  in  the 
occupation  of  the  said  springs  and  reservoirs,  and  of  the  land 
included  within  the  walls  thereof;  and4:hey  arc  the  same  springs 
and  reservoirs  mentioned  in  the  aforesaid  rate.  The  annual  pro- 
fits. 
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1811.        fits,  arising  to  the  said  corporation  from  the  water  thus  distri^ 
-  buted  from  these  springs  and  reservoirs,  amount  to  600/.  in  the 

against  whole,  of  which  50/.  are  collected  from  the  occupiers  of  houses 
The  Corpora-  in  that  part  of  the  parish  oiLyncomb  and  Widcomb  called  Hollo- 
bTi«.  "'^•^»  ^^^  ^^^^'  ^^^^  ^^^  occupiers  of  houses  in  the  parishes  of 
St*  James  and  Sf^  Peter  and  St.  Paul  in  Bath.  The  whole  of 
this  600/.  is  accounted  for  and  paid  at  the  office  of  the  chamber- 
lain of  the  corporation  in  Bath.  The  said  sum  of  22/.  10s.  for 
which  the  said  springs  and  reservoirs  are  rated,  is  upon  the  "whole 
[  612  1  sum  of  600/.  The  lands  in  which  the  said  springs  and  reservoirs 
are  situated,  are  rated  separately  in  the  names  of  the  respective 
occupiers,  exclusive  of  the  said  springs  and  reservoirs,  and  the 
land  thereof.  The  questions  saved  for  the  opinionof  the  court 
were,  1st,  whether  the  corporation  are  liable  to  be  rated  at  all, 
in  respect  of  the  said  springs  and  reservoirs,  to  the  poor  of  the 
parish  of  Lynconib  and  Widcomb ;  and  if  so  liable,  2dly,  whether 
they  were  to  be  rated  to  the  parish  of  Lyncomb  and  Widcomb 
upon  the  whole  of  the  profits  of  the  water  which  flows  from  the 
said  springs  and  reservoirs,  or  only  upon  so  much  of  those  pro- 
fits as  are  collected  from  the  occupiers  of  houses  within  the  said 
parish. 

The  Attorney-General,  C.  F.  Williams,  and  £.  Lawes,  argued 
in  support  of  rating  the  corporation  for  this  property,  and  of 
laying  the  rate  for  the  whole  profits  upon  them  in  the  parish  of 
Lyncomb  and  Widcomb,  where  was  the  fountain-head  or  principal 
reservoir  in  which  the  water  was  first  collected,  and  from  whence 
it  was  distributed  to  other  places  by  means  of  pipes.  They  re- 
lied principally  upon  the  case  of  Atkijis  v.  Davis  (a),  as  being 
in  point,  to  shew  that  the  subject-matter,  which  in  that  case  was 
the  London  bridge  water-works,  was  rateable,  and  as  shewing 
collaterally,  in  the  opinion  of  Buller,  J.  in  this  court,  and  of  Lord 
laoughborough  in  the  Exchequer-chamber,  that  the  whole  profits 
were  rateable  at  the  fountain  head;  though  this  point,  they  admit- 
ted, was  not  necessary  to  the  decision  of  the  case.  It  was  argued 
in  that  case,  that  if  the  water  had  been  carried  from  a  pump  in 
r  fil"?  1  carts  instead  of  pipes,  the  pump  would  not  be  rateable  for  all  the 
water  carried  from  thence.     But,  said  Mr.  Justice  Buller  (b), 

"  There 

Co)  Cald.  315.  and  a  MS.  note  of  the  same  case  was  also  referred  to. 
(A)  Cald.  327. 
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**  There  is  no  difference  with  respect  to  a  man's  carrying  water        1811. 
to  a  place  where  it  is  consumed,  whether  it  is  carried  in  pipes  or 
in  carts  j  it  is  quite  immaterial.     But  I  hold  in  the  case  put,  that       against 
the  piunp  would  be  rateable  to  the  value  of  all  the  water  carried  The  Corpora*- 
from  thence ;  for  the  pump  is  the  permanent  visible  property,        Bat». 
and  the  quantity  of  water  carried  from  thence,  constitutes  the 
produce  of  the  pump.     Suppose,  (said  he)  a  gardener  contracts 
to  serve  twenty  families,  and  carries  all  his  crop  to  their  different 
houses  ;  certainly  he  would  be  rateable  for  the  whole  of  his  gar- 
den where  his  garden  lies."     So  here,  this  is  no  more  than  the 
corporation  sending  the  water  from  their  reservoir  in  Lt/dcomb 
and  Widcomb,  where  it  is  collected,  to  Baih  market  to  be  sold, 
and  it  makes  no  difference  how  it  is  conveyed  there.     [Lord 
EUenborough,  C.  J.     The   difference  in  the  case  of  the  water 
being  conveyed  by  pipes  into  another  parish,  is,  that  the  land  of 
the  other  parish  is  made  use  of  to  earn  the  profit.]     The  same 
argument  might  be  urged  against  the  rule  of  rating  adopted  with 
respect  to  canals,  the  profits  of  which  are  only  rateable  at  the 
termini  (a) ;  and  yet  the  transit  may  be  through  intermediate  pa- 
rishes, the  land  of  which  is  used  for  the  purpose.     Again,  it  was 
argued  in  that  case  (6),  that  supposing  the  property  to  be  rateable, 
yet  the  rate  was  bad,  because  the  constables  had  taxed  more 
than   they  ought   to  have  done ;    as  many  pipes,  trunks,  and 
branches  lay  out  of  the  particular  ward  for  which  the    rate 
was  imposed,  and  even  out  of  the  city.     But,  said  the  same      [  614  }_ 
learned  judge,  *'  The  whole  property  is  rightly  rated  within 
the   ward :    the  source   of  the  property  is    there :    the  water 
is    collected    there  by  means    of    the    fire-engine    and    other 
works  fixed  there ;   and   there  it   first    becomes   the  property 
of  the  plaintiffs,"  &c.      Afterwards,  when    the    case  was   car- 
ried to  the  Exchequer-chamber,  Lord   L,oughborough,  C.  J.  of 
C.  P.,  in  delivering  the  judgment  of  that  Court,  speaking  of  the 
nature  of  the  property,  said  (c),  "  It  consists  in  rents  collected 
for  the  use  of  the  water,  distributed  in  the  various  parts  to 
which  the  water  runs  :  but  the  proper  place  where  the  value  of 
the  whole  is  to  be  taken  is,  to  be  sure,  at  the  fountain-head,  from 
whence  the  whole  is  distributed."     Though  he  admits  that  it 

(fl)  Vide  Rex  v.  The  Staffordshire  and  Worcestershire  Canal  Company,  8  Term 
Rep.  840.  and  the  cases  there  cited ;  and,  since  that  case.  Rex  v.  The  Leeds  and 
Liverpool  Canal  Company j  5  Baitj  325. 

ib)  Cald,  329.  (0  Ibid.  357. 

was 
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181  li        was  sufficient  to  warrant  the  levying  of  the  distress  for  the  rate/ 
if  any  part  of  the  property  rated  were  rateable  within  the  ward ; 

against        ^^^^  quantum  being  only  the  subject  of  appeal.     [Lord  Ellen^ 
The  Corpora-  borough,  C.  J.     Suppose  the  streams   of  water  were  first  col- 

Path.  lected  in  a  reservoir  in  the  parish  of  A.,  and  from  thence  con- 
ducted into  another  reservoir  in  /?.,  from  whence  it  was  distri- 
buted amongst  the  inhabitants  of  the  latter  parish ;  would  the 
whole  profits  be  still  rateable  in  jiJ']  The  water  would  be  rate- 
able where  it  was  first  brought  under  the  exclusive  dominion  of 
the  owner,  and  gathered,  as  it  were,  by  art  and  labour  from  the 
natural  soil  into  reservoirs,  &c.  [Bayleyy  J.  Suppose  the  cor- 
poration rented  a  reservoir  in  one  parish  and  a  pipe-way  in  a- 
nother,  would  not  each  be  rateable  in  its  proper  parish  ?]  The 
reservoir  and  the  pipe  would  not  be  rateable  in  the  hands  of  the 
corporation,  any  more  than  the  occupier  of  a  way-leave,  who* 
[  615  ]  has  been  held  not  to  be  rateable  for  such  way-leave  {a)',  for  it 
would  be  rather  a  charge  than  a  profit.  Now  the  only  estate 
this  corporation  occupy  is  in  Lyncomb  and  Widcomb :  they  have 
only  a  liberty  to  lay  pipes  in  the  other  parishes,  but  no  posses- 
sion of  the  soil  through  which  they  pass.  In  The  King  v.  The 
Mayor,  8fC.  of  London  {b),  the  bargewai/,  in  respect  of  which  the 
corporation  were  held  liable  to  be  rated  for  the  proportion  of 
tJie  tolls  which  became  due  within  the  hamlet  of  Hamptonmck 
through  which  it  led,  was  no  other,  as  Lord  Kenyon  said,  than 
■■  '  the  close  of  land  called  the  Bargetioay.  In  Atkins  \.  Dams,  though 

the  judges  of  this  court  differed  in  opinion  as  to  the  rateability 
of  the  waterworks,  there  was  no  difference  as  to  the  point  of 
their  being  rateable,  if  at  all,  in  the  same  parish. 

Lens,  Serjt.,  A.  Moore,  and  Home?;  contra,  contended  that 
the  property  was  not  rateable  at  all ;  and  if  it  were,  that  it  was 
not  rateable  to  the  extent  of  the  rate  in  question  in  the  parish 
of  Lyncomb  and  Widcomb.  First,  the  case  of  Atkins  v.  Davis  is  no 
authority  for  the  rateability  of  this  species  of  profit  to  the  relief 
of  the  poor,  within  the  meaning  of  the  stat.  4-3  Eliz.  c.  2 ;  for 

that 

,  ■*<»  .1 . 

(fl)  Aex  Y.  Jolliffe,  2  Term  Rep.  90.  The  only  point  there  decided  was  that 
the  party  rated,  having  a  mere  liberty  of  passage,  was  not  rateable :  the  court 
reserved  giving  any  opinion  whether  the  occupier  of  the  land,  making  such  a 
profit  of  it,  was  rateable  j  and  this  was  obsenred  by  Bayley,  J.  at  the  conclu- 
sion of  this  case. 

(3)  4  Term  Rep.  21. 
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that  was  the  case  of  a  rate  levied  under  the  authority  of  the  riot         1811. 
act  1  G.  1.  referring  to  and  adopting  the  principle  and  mode  of        — — 
levying  given  by  the  stat.  27  Eliz.  c.  13.,  the  hue-and-cry  act,        apalmt 
which  directs  the  justices  to  tax  all  towns,  &c.  towards  an  equal   The  Corpof*- 
contribution  ;  and  that  after  such  taxation  made,  the  constables,         Bath. 
&c.  in  each  division  "  shall  tax,  according  to  their  abilities^  every 
inhabitant  and  dweller  in  every  such  toAvn,  &c.,  towards  the  pay- 
ment of  such  assessment."     Whereas  the  stat.  43  Eliz.  c.  2.,  on      [  616  ] 
which  this  rate  is  founded,  specifies  certain  subject-matters  of 
rating,  namely,  "  lands,  houses,  tithes,  coal-mines,  and  saleable 
underwoods,"  in  respect  of  which  the  occupiers  are  to  be  rated  : 
and  Lord  Loughborough  (a),  in  giving  the  judgment  of  the  court 
of  Exchequer  Chamber,  in  Atkins  v.  Davis^  so  far  from  thinking 
that  the  construction  put  upon  the  stat  43   FJiz.  would  govern 
that  of  the  27th  Eliz.fthaX.  he  rather  excludes  any  analogy  between 
them,  either  in  spirit  or  letter.     And  every  thing  which  was  said 
as  to  the  entirety  of  the  rate  upon  the  profits  in  the  particular 
district  was   extra-judicial ;  inasmuch  as  it  was  enough  to  sus- 
tain the  distress  for  the  rate  in  the  action  of  trespass  against  the 
constables,  that  there  was  any  rateable  property  within  the  dis- 
trict.    The  same  question  has  been  often  agitated  since,  and  has 
been  decided  in  different  ways  with  respect  to  canals ;  but  at  last 
the  rnle  seems  to  have  been  settled  in  The  King  v.  Page  (b),  and 
other  cases,  that  the  profits  are  rateable  in  the  parishes  where 
they  respectively  become  due.     This  is  not  like  the  case  of  a 
farm  or  garden,  the  produce  of  which  is  sent  to  market  in  another 
parish.    Real  property  is  necessarily  rateable  in  the  place  where 
it  lies,  by  the  words  of  the  stat.  43  Eliz. ;  but  this  is  property  sui 
generis,  not  within  any  of  the  terms  of  that  statute  :  it  is  more 
like  an  easement :  the  corporation  have  no  other  use  of  the  soil 
than  merely  to  collect  the  water  upon  it  before  it  is  distributed, 
and  the  reservoir  is  no  further  distinguishable  from  the  pipes 
than  as  being  larger :  when  the  whole  is  shut  up  it  is  no  more 
than  a  system  of  machinery  consisting  of  one  long  trunk,  with       [  617  ] 
its  terminating  branches  containing'  a  quantity  of  water,  and  ly- 
ing in  different  parishes ;  and  the  pipes  in  the  one  case,  though 

(a)  Cald.  S27. 

{b)  4  Term  Rep.  543.  And  vide  Rex  V.  The  Staffordihire  and  Worcestershire 
Canal  Company,  8  Term  Rep,  S40.,  and  Rex  \.  The  Leeds  and  Liverpool  Canal 
Company,  5  East}  325. 

covered 
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1811.        covered  with  the  soil  in  order  to  protect  them  from  injury,  are 

The  King     ^  ™uch  visible  property  in  the  respective  parishes  where  they 

against        ^^^  l^id,  in  the  true  sense  of  the  term,  as  the  reservoir,  supposing" 

The  Corpora-  t^g  subject-matter  itself  to  be  rateable.     Indeed  the  most  merit- 
'•on  of  .         •' 

Bath.        onous  parts  or  the  machmery  for  the  production  of  the  profits 

may  be  said  to  be  the  pipes,  which  convey  the  water  from  the 
spot,  where  it  is  of  little  or  no  value,  to  the  places  where  it  is 
delivered,  and  becomes  valuable  on  account  of  the  profit  there 
derived  from  it.  It  is  not  pretended  that  the  pipes,  as  such,  are 
rateable  within  the  43  I2iz. :  then  how  is  the  reservoir,  as  such, 
more  rateable  ?  The  term  inhabitants,  spoken  of  in  the  statute 
as  liable  to  be  rated,  means  resident  inhabitants  within  the  parish, 
as  is  now  settled  by  several  late  cases  (a)  in  this  court.  The  cor- 
poration therefore,  who  had  no  officer  residing  on  the  property, 
are  not  within  the  description.  But  it  is  attempted  to  bring 
them  within  the  description  of  occupiers  of  lands  or  houses. 
But  the  reservoir,  though  in  the  shape  of  a  building,  is  cer- 
tainly no  house  within  the  plain  meaning  of  that  word  in  the 
statute:  their  officer  has  no  residence  there,  nor  was  it  ever 
used  as  such.  Neither  is  it  land :  the  local  act  does  not  give 
it  to  the  corporation  as  land ;  they  have  only  the  privilege  of 
excavating  the  ground,  and  excluding  the  soil,  of  erecting  con- 
duits, &c.,  and  of  laying  their  pipes  under  ground  for  the  pur- 
pose of  supplying  the  inhabitants  of  Bath,  &c.  with  water. 
[  618  ]  [Lord  Ellenborough,  C.  J.  They  must  have  an  interest  in  the 
land  on  which  the  reservoir  is  made  :  the  building  itself  must 
be  upon  the  land.]  Then  the  same  consideration  must  apply  to 
the  pipes  which  supply  the  water,  and  which  are  laid  into  the 
soil :  and  there  will  be  no  difficulty  in  apportioning  the  rate, 
between  the  parish  where  the  water  is  first  collected,  and  the 
parishes  where  it  is  afterwards  distributed  and  the  benefit  re- 
ceived. [Lord  EUenborough,  C.  J.  I  confess  I  have  great  diffi« 
culty  in  distinguishing  between  the  case  of  water  collected  in  a 
trunk  or  reservoirso  many  yards  wide,  or  in  pipes  so  many  inches 
wide,  each  being  attached  to  the  soil.]  The  reservoir  is  no  more 
Aan  a  large  pipe.  The  water  as  soon  as  it  is  separated  from  the 
land  is  only  personal  property.  [Bayley,^.  The  reservoir  with  the 
water  in  itwould  all  descend  to  the  heir.]  The  water  would  follow 

ia)  Rex  V.  Nicholson,  1 2  £ajt,  330»    fVtlliams  V.  Jones,  ib,  346.  J  and  Rex  T. 
The  Bishop  of  Rochester  and  Others,  ib.  »53.  were  cited,. 

the 
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.  the  resei*voir,  as  an  accessary  does  the  principal:  but  an  eject-         1811. 

ment  (a)  would  not  lie  for  a  spring  of  water,  as  such  :  no  prae-        

cipe  would  lie  for  water  (6):  a  grant  of  water  would  not  carry       avainst 
the  soil,  but  the  grant  should  be  of  the  soil  covered  with  water:  The  Corpora- 
there  can  be  no  property  in  running  water  till  it  is  reduced  into        rTth 
possession.     It  is  however  the  water  alone  which  yields  the 
profit  in  this  case ;  for  the  reservoir  and  the  pipes  are  in  them- 
selves burthensome  instead  of  profitable. 

The  Court  seemed  to  entertain  no  doubt,  at  the  conclusion  of 
the  argument  on  a  former  day  of  the  term,  that  the  property  in 
question  was  rateable  as  land ;  but  said  they  would  look  into 
the  cases  before  they  delivered  their  final  opinion.     And  now 

Lord  Ellenborough,  C.  J.     (After  stating  the  case.)     The      [  619  j 
mayor,  aldermen,  and  citizens  of  Bath  must  be  rated  under  the 
Stat.  4<3  Eliz.^  if  at  all,  for  the  description   of  property  within 
mentioned,  either  in  the  character  of  inhabitants  of  the  parish 
of  Lyncomh  and  Widcomb,   or  as  the  occupiers  of  some  of  the 
different  kinds  of  property  particularly  specified  in   the  act  as 
the  subjects  of  rate.     Under  vai'ious  late   decisions,  and  parti- 
cularly that  of  the  King  v.  Nicholson,   12  East,  230,  in  which 
the  several  cases  on  the  subject  are  referred  to,  and  which  have 
been  again  cited  on  the  present  argument,   it  has  been  esta- 
blished as  the  sound  construction  of  the  statute  43  Eliz.  that 
the  word  itihabitants  in  that  act  is  only  satisfied  by  a  residence 
within  the  parish.     And  as  there  is  no  doubt  that  the  corpora- 
tion of  Bath  are  not  residents,  they  carmot  be   charged  eo  no^ 
mine,  as  inhabitajits,  in  this  case ;  and  therefore,  if  rateable  at 
all,  must  be  rated  as  the  occupiers  of  some  of  the  several  de- 
scriptions of  property  enumerated  in  the  act.     I'hat  they  are 
occupiers    of    the    reservoirs,    which   they  are    empowered   to 
make,  and  in  which  the  water,  which  they  are  also  authorized 
to  collect,  is  kept ;  and  that  such  reservoirs  and  the  "water  kept 
therein  are  comprehended  within  the  legal  description  of  land, 
(one  of  the  descriptions  of  rateable  property  mentioned   in  the 
Stat.  43   Eliz.)  will  not  admit  of  a  doubt:  and  it  is  equally  un- 
questionable, that  they  constitute  Ipcal   and  visible  property  in 
the  parish  of  Eyncomb  and  Widcomb,  where  they  are  situate. 
This  disposes  of  the  first  question  subjnitted  to  oyr  oi)inion ; 

{a)  Vide  Chalknor  V.  Thomai,  Yeh.  143.  BrorjonL  142.  and  Popfi.  167. 
(i)  Co.  Litt.  4. 
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1811. 

The  King 
against 
The  Corpora- 
don  of 
Bath. 

[  *620  ] 


G21  ] 


viz.  whether  the  corporation  is  liable  to  be  rated  at  all  for  thefr* 
property  in  the  parish  of  Lyncomb  and  Widcomh,  where  the 
land  lies  in  which  the  springs  and  reservoirs  *  are  situate  ?  As 
to  the  second  question,  Whether  the  corporation  is  liable  to  be 
rated  in  this  parish  for  the  'whole  of  the  profits  of  the  water 
which  flows  from  the  springs  and  reservoirs,  or  only  for  the 
profits  collected  in  this  particular  parish  ?  It  should  seem  to 
follow  as  a  consequence  from  what  has  been  said  already,  that 
if  the  corporations  of  Bath  be  occupiers  of  any  local  visible 
property,  producing  profit  in  any  other  parish,  and  falling 
by  reasonable  construction  within  the  same  description  of  pro- 
perty as  the  reservoirs  already  mentioned,  they  should  be  liable 
in  like  manner  to  be  rated  for  it,  pro  tanto,  in  such  other  parish. 
The  water  is  stated  to  be  conveyed  from  the  reservoirs  in  Lyn- 
comb and  Widcomh,  over  the  river  Avon,  and  thence  distributed 
into  and  through  the  several  parishes  in  the  city  of  Bath,  and 
conducted  to  the  houses  of  the  inhabitants  there  by  means  of 
main  pipes  and  smaller  pipes  derived  from  these  reservoirs,  and 
for  which  the  occupiers  of  the  several  houses  in  these  parishes 
in  Bath  which  are  so  supplied,  pay  a  water-rent  to  the  corpora- 
tion. As  so  large  a  portion  of  the  apparatus,  by  the  aid  of 
which  the  water  is  conveyed  along  the  two  several  parishes  in 
Bath,  and  the  soil  itself  within  these  parishes  on  which  these 
pipes  rest,  and  on  which  soil  the  corporation  are  certainly 
under  the  powers  of  this  special  act  authorized  to  lay  them, 
must  be  considered  as  mainly  conducive  to  the  acquiring  the 
water-rent,  which  hi  so  large  a  proportion,  (namely  11  to  1,  or 
550/.  out  of  600?.)  is  received  for  the  use  of  it  in  the  two  Bath 
parishes,  it  is  impossible  to  say  that  the  corporation  ought  to 
be  rated  as  they  are,  that  is,  for  the  whole  of  such  profits  in 
the  parish  of  Lyncomb  and  Widcomb  alone ;  and  if  they  ought 
not  to  have  been  so  rated,  the  rate  appealed  against  must  be 
quashed.  A  great  deal  of  stress  has  been  laid  in  the  argument 
of  this  case,  on  the  part  of  the  respondents,  on  the  supposed 
authority  of  the  case  of  Atkins  and  Others  v.  Davis  and  Others, 
reported  in  Cold.  313  ;  but  as  the  judges  of  the  court  oi  K  .B. 
were  equally  divided,  no  decision  which  can  be  relied  on  as  au- 
thority was  come  to  in  this  court.  And  although  it  may  be  col- 
lected from  Lord  Loughborough's  judgment  in  the  Exchequer- 
Chamber,  that  he  thought  that  "  the  proper  place  where  the 
value  of  the  whole  is  to  be  taken  is  the  /ounlain  head,  from 

3  which 
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tion  of 
Bath. 


which  the  whole  is  to  be  distributed;"  thereby  intimating  two  1811. 
things;  first,  that  the  whole  profit  should  be  assessed  at  one  ' 
place,  and  secondly,  that  such  one  place  should  be  the  fountain  against 
head :  yet  he  adds,  "  however  it  is  not  very  material  to  consider  The  Corpora 
that;  for  upon  the  present  action  it  is  certainly  sufficient  to 
warrant  the  levying  the  distress,  that  here  was  a  foundation  to 
make  a  rate,  and  some  property  rateable."  And  indeed  upon 
that  ffround,  viz.  of  the  form  of  the  action,  which  assumed  the 
distress  to  be  illegal  in  toto,  and  upon  the  difference  which  is  to 
be  found  in  the  language  of  the  stats.  27  and  the  43  Eliz.  did 
the  united  judgment  of  the  court  of  Exchequer  Chamber  pro- 
ceed, and  not  upon  the  supposed  rateability  of  the  whole  pro- 
fits at  the  fountain  head.  In  order  to  decide  the  questions  re- 
served for  our  determination  upon  this  case,  it  is  by  no  means 
necessary  or  proper  for  us  to  pronounce  in  what  parishes  besicles 
that  of  Lyncomb  and  Widcomb,  and  in  what  proportions  the 
corporation  shall  be  in  future  charged :  indeed  we  have  no 
adequate  materials  before  us  for  such  a  decision :  it  is  enough 
upon  the  present  occasion  to  state  that  the  rate  in  question,  by 
whicU  the  corporation  has  been  charged  for  the  whole  of  their 
profits  in  that  one  parish,  is  on  that  account  bad,  and  must  be 
quashed. 


[  622  ] 


who  had  indemnified  the  Bank  for  their  advances  to  JLowndes 

(a)  Ante,  291. 


Denison  and  Others  against  Mair.  Thursday, 

Nov.  28U\. 

nnmS    case   arose  upon  the  same   covenant   as  was   before   in  covenant 

■*-    stated  in  the  case  of  Denison  v.  Richardson  [a) ;  (this  defend-  "P^"  ^  ^^^^ 

ant  being  another  of  the  sub-contracting  parties  of  the  third   thereby  the 

part  in  the  deed  of  covenant  for   indemnifying  the  plaintiffs,   plaintiffs 

covenanted  to 
indemnify  the 
Bank  of"  Eng- 
land against 
and    advances  to 
L.  and  B.  on 
bills  of  exchange,   to  the  amount  of  100,000/.,  and  the  defendant  and  others  agreed  to 
sub-indemnify  the  plaintiffs  to  the  same  amount  in  certain  aliquot  proportions,  of  which 
the  defendant's  proportion  was  5000/.  ;  and  the  plaintiffs  alleged  that  they  had  been  obliged 
to  pay  the  whole  100,000/.  to  the  Bank,  and  demanded  of  the  defendant  his  proportion  of 
SOOO/. ;  in  which  action  the  plaintiffs  had  judgment  upon  demurrer ;  the  court  refused  to  re- 
fer it  to  the  master  to  compute  the  principal  and  interest  due  on  the  deed ;  considering  that 
it  was  not  a  mere  question  of  computation  of  principal  and  interest,  but  that  it  was  open  to 
the  defendant  before  the  sheriff's  jury  to  enter  into  questions  of  collateral  satisfaction  of  the 
plaintiffs'  demands  from  securities  and  effects  of  L.  and  B.,  the  principals,  in  their  hands. 

Gg  2 
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1811.        and  Bat^son^  and  having  set  down  50001.  opposite  to  his  name 

in  the  schedule;)  and  came  on  upon  a  rule  to  shew  cause  why  it 

Denison       should  not  be  referred  to  the  master  to  see  what  was  due  for 
agatnst 
MAia.         principal  and  interest  on  the  deed  of  covenant,  upon  which  thi» 

action  was  brought;  and  also  to  tax  the  plaintiffs'  costs;  and 
why  the  plaintiffs  should  not  be  at  liberty  to  sign  final  judg- 
ment thereon,  without  executing  a  writ  of  inquiry  of  daniages. 
This  was  founded  upon  an  affidavit  that  the  action  was  brought 
to  recover  5000/.  due  from  the  defendant  upon  the  deed, 
wherein  the  defendant  severally  covenanted  with  the  plaintiffs  to 
indemnify  them  to  that  extent  against  all  demands,  &c.  of  the 
Bank  of  England^  on  account  of  bills  to  the  amount  of 
[  623  ]  100,000/.,  and  interest,  discounted  by  them,  and  to  which  the 
plaintiffs  had  become  parties,  and  which  sum  of  100,000/.  the 
plaintiffs  had  been  called  upon  and  obliged  to  pay,  and  had 
paid  to  the  Bank  in  pursuance  of  the  said  deed.  That  neither 
the  defendant,  nor  any  other  person  for  or  on  his  account,  had 
paid  to  the  plaintiffs  the  said  5000/.,  or  any  part  thereof. 
And  that  judgment  was  given  on  the  15th  of  November  instant 
for  the  plaintiffs  against  the  defendant,  on  a  demurrer  to  the 
declaration. 

The  defendant's  affidavit  stated  in  answer,  that  the  deed  in 
question  contained  a  covenant  by  Lowndes  and  Bateson  to  the 
other  parties  thereto  to  provide  for,  pay,  and  discharge  out  of 
their  {L.  and  5.'s)  own  money  the  several  bills  of  exchange  to 
be  drawn,  accepted,  or  indorsed  by  the  plaintiffs,  in  the  man- 
jier  stated,  when  and  as  they  became  due,  and  to  indemnify 
the  plaintiffs  from  all  payments  to  the  Bank  or  others  there- 
upon :  and  also  to  indemnify  the  defendant,  and  the  other  par- 
ties of  the  third  part,  from  all  loss  and  demands,  &c.  on  ac- 
count of  their  engagements  respecting  the  same.  And  further, 
that  in  order  to  indemnify  the  plaintiffs,  and  to  provide  money 
for  taking  up  and  discharging  the  several  bills  mentioned  to  the 
amount  of  100,000/.,  Lowndes  and  Bateson  did,  subsequent  to 
the  deed  of  covenant,  deliver  to  the  plaintiff's  or  some  of  tJiem^ 
or  to  some  person  on  their  behalf ^  divers  bills  of  exchange,  pro- 
missory notes,  and  other  securities,  and  also  divers  goods  and 
•  other  effects  to  a  very  great  amount  j  some  part  of  'which  the 

plaintiffs,  or  some  of  them,  or  some  person  on  their  behalf, 
have  received  and  sold ;  and  other  part  of  xschich  the  plaintiffs, 
or  some  person  on  their  behalf,  have  now  in  their  possession, 

as 
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as  the  defendant  believes,-  and  that  the  defendant  was  advised        .1811. 
and  beh'eve?,  that  such  bills  of  exchange,  &c.  and  other  effects, 
ought  to  be  applied  in  part  discharge  of  the  defendant's  covenant       against 
for  which  the  action  is  brought.  Mair. 

Park,  Littledale,  and  J.  Clarke  now  resisted  the  rule,  as  a 
novel  attempt  not  warranted  by  former  precedents,  which  have 
been  confined  to  cases  where  the  amount  of  the  damages  has 
depended  upon  a  mere  calculation  of  figures.  Whereas  here, 
though  the  defendant's  indemnity  could  not  be  extended  be- 
yond, yet  it  might  fall  short  of  5000Z.;  and  within  that  amount 
the  damages  are  uncertain.  It  is  in  effect  no  more  than  an  action 
for  money  paid  to  the  use  of  another,  for  which  the  defendant 
is  guarantee.  It  would  be  competent  to  the  defendant  to  shew 
before  the  sheriff's  jury  that  the  plaintiffs  had  not  been  damni- 
fied to  the  full  extent,  or  at  least  that  they  had  since  received 
part  payment  from  the  principals ;  and  as  interest  is  not  con- 
tracted in  terms  to  be  paid,  it  would  rest  with  the  jury  whether 
or  not  they  chose  to  give  it.  Where  a  penalty  is  reserved,  the 
Stat.  8  &  9  W.  3.  c,  W,  directs  that  the  jury  shall  assess  the 
damages;  and  this  is  the  same  thing  in  effect.  The  cases  on 
this  point  are  collected  in  Mr.  Serjt.  Williams's  note  to  Holdipp 
V.  Ot'xaij  («),  and  the  authority  most  in  favour  of  the  applica- 
tion is  what  is  said  by  Biiller,  J.  in  Thellusson  v.  Fletcher  (b),  that 
writs  of  inquiry  are  often  sued  out  in  cases  where  they  are  not 
necessary;  as  for  instance,  in  actions  on  covenants  for  the  pay- 
ment of  a  sum  certain:  for  which  he  cited  Holdipp  v.  Olwai/. 
But  that  was  debt  upon  a  bill  obligatory  for  a  certain  sum  : 
and  in  Thellusson  v.  Fletcher,  which  was  upon  a  policy  of  in-  [  625  ] 
surance,  a  writ  of  inquiry  had  been  executed.  There  are  in- 
deed three  cases  in  covenant  where  similar  motions  have  been 
granted :  Berthen  v.  Street  (c),  where  it  was  referred  to  the 
master  to  compute  principal  and  interest  on  a  mortgage;  and 
Bi/ron  v.  Johnson  (d),  to  compute  what  was  due  for  rent ;  the 
only   breach    assigned    being   for    non-payment   of   rent;    and 

Meggison  v. {e),  on   an  award :  in  all  these  the  debt 

was  certain,  and  was  not  liable  to  be  varied  in  amount  other- 

(a)  2  Saurid.  107.  (i-)  Doug/.  816. 

{c)  8  Tet-M  Rep.  326.  {d)  lb.  410. 

(f)  H.  ;57  G.  :5.    TUJ'j  Prac.  516.  3d.  edit. 

Kise 
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wise  than  by  part  payments.  But  a  similar  motion  was  denied 
in  Messin  v.  Lord  Massareene  (a) ;  which  was  assumpsit  bn  a 
foreign  judgment,  into  the  consideration  of  which  the  defend- 
ant might  enter ;  and  in  Maunsell  v.  Lord  Massareene{  b), 
which  was  upon  a  bill  of  exchange  for  200^.  Irishf  the  value  of 
which  varied  with  the  exchange :  and  in  Palin  v.  Nicholson  (c), 
in  an  action  on  a  bottomree  bond.  Even  in  the  case  of  a  com- 
mon bill  of  exchange,  the  court  refused  to  refer  it  to  the  officer 
to  compute  charges  and  expenses  {d) ;  or  even  interest  on  a  Judg" 
ment  obtained  on  a  bill  of  exchange  {e). 

The  Attorney-General,  Barrow,  and  Taddy,  contra,  insisted 
that  this  application  was  supported  by  the  precedents  and  in 
principle,  there  being  a  sum  certain  to  be  recovered,  and  there- 
fore needing  no  writ  of  inquiry  to  inform  the  conscience  of  the 
court,  which  was  only  sought  for  delay.  This  case  in  no  re- 
spect differs  from  the  common  practice  with  respect  to  pro- 
missory notes  and  bills  of  exchange.  [Le  Blanc,  J.  How  does 
it  appear  that  neither  more  nor  less  than  5000Z.  can  be  due  to 
the  plaintiffs  upon  this  instrument?]  The  plaintiffs  allege  that 
they  have  paid  to  the  Bank  the  entire  sum  of  100,000/.,  of 
which  the  5000/.  agreed  to  be  paid  by  the  defendant  in  that 
€vent  is  an  aliquot  proportion :  and  the  defendant  has  not  put 
that  fact  in  issue.  Then  supposing  it  to  be  true,  as  the  de- 
fendant insists,  that  Lonxmdes  and  Bateson,  the  principals,  have 
made  deposits  with  the  plaintiffs,  which  may  eventually  reduce 
the  balance;  it  would  not  be  competent  to  the  defendant  to 
enter  into  that  account  before  the  sheriff  upon  a  writ  of  in- 
quiry ;  but  that  would  be  a  subject  matter  for  the  cognizance  of 
a  court  of  equity.  At  law  the  defendant  is  answerable  to  the 
plaintiffs  for  the  whole  sum  which  they  have  been  obliged  to 
pay  to  the  Bank.  If  what  has  taken  place  operated  as  a  full  or 
part  payment,  or  might  have  been  set  off  to  the  demand  in  this 
action,  the  defendant  should  have  pleaded  or  given  notice 
of  it.  But  the  fact  itself  is  only  suggested  upon  belief.  There 
is  therefore  nothing  to  inquire  of  in  this  case  but  the  amount  of 

principal 


(a)  4  Term  Rep.  493.  (*)  5  Term  Rep.  87. 

{c)   E.  38  G.  3.  Tidd't  Prac.  chap.  22. 
{d)  Goldsmid  V.  Taite,  2  Bos.  £5*  Pull.  55. 
{e)  Nelson  V.  Sheridan,  8  Term  Rep.  S95. 
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principal  and  interest ;  and  even  if  there  have  been  any  partial 
payment  made  to  cut  down  the  amount,  it  is  no  more  than 
what  the  master  may  compute,  as  in  cases  of  bills  of  exchange, 
or  mortgage  deeds,  in  which  latter  case  there  are  frequently 
collateral  securities  for  payment  of  the  principal.  [^Baj/lej/,  J. 
having  observed  that  there  was  no  stipulation  in  the  deed  to 
pay  interest ;  they  answered  that  it  was  often  the  same  in  bills 
of  exchange  and  promissory  notes ;  but  Lord  Ellenhorough,  C.  J. 
said,  that  the  course  of  dealing  in  the  mercantile  world  was  so 
nniversal  to  allow  interest  on  such  instruments,  that  it  might 
be  considered  as  in  the  contemplation  of  the  parties  at  the 
time.]  This  is  an  advance  of  money  for  another,  which  always 
carries  interest. 

Lord  Ellenborough,  C.  J.    If  we  were  to  make  this  rule 
absolute,  we  should  be  going  further  that  it  has  been  the  prac- 
tice of  the  court  to  do  upon  applications  of  this  kind.     The 
court  are  called  upon  to  say  what  damages  are  due  to  these 
plaintiffs  for  the   breach  of  the  defendant's   covenant   of  in- 
demnity ;  and  they  have  always  been  in  the  course  of  delegating 
such  an  inquiry  to  a  jury,  except  in  certain  cases  where  the  de- 
mand being  in  its  nature  certain,  it  is  perfectly  clear  to  the 
court  what  the  damages  must  be ;  and  in  those  cases  they  will, 
on  the  application  of  the  plaintiff  after  interlocutory  judgment, 
delegate  the  function  to  their  own  officer  of  computing  principal 
and  interest.     It  was  so  done  in  the  case  of  Holdipp  v.  Ot'way ; 
and  since  that  time  the  practice  has  become  frequent  in  cases  of 
bills  of  exchange  and  promissory  notes,  where  a  sum  certain  is 
to   be   recovered.      So  in  the  case  of  mortgages,   the  master 
has  been  in  the  practice  of  taking  the  account  of  payments  in 
satisfaction  by  the  mortgagor,    against  the  claim  of  principal 
and  interest  reserved  by  the  mortgage  deed ;  and  possibly  he 
may  have  inquired  in  some  cases  into  collateral  satisfaction  from 
other  sources ;  though  that  may  perhaps  be  doubtfiil  if  the  ques- 
tion comes  to  be  considered.     But  in  this  case  much  collateral 
inquiry  may  be  gone  into  before  a  jury,  as  to  what  satisfaction 
the  plaintiffs  may  have  received  from  collateral  sources ;  and  it 
is  not  confined  to  a  mere  computation  of  principal  and  interest. 
It  would  be  a  great  innovation  upon  our  general  practice,  and 
would  be  attended  with  some  inconvenience,  to  send  such  an 
inquiry  to  the  master.     I  hold  this  opinion  notwithstanding  I 

am 
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1811.        am  satisfied  that  the  true  motive  of  the  defendant  in  resisting 

the  application  is  for  delay :  but  I  cannot,  in  order  to  defeat  that 

Denison      purpose,  overleap  the  bounds  which  the  court  has  wisely  set  to 
Mair.        itself  for  administering  justice  upon  these  occasions. 

Per  Curianiy  Rule  discharged. 
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ACTION  ON  THE  CASE. 

1.  XpOR   maliciously  arrestinp;  and 
-     J[j     imprisoning  the  plaintiff"  upon 

a  plaint  in  the   sherift'^s  court   of 
London.     See  Jurisdiction,  1. 

2.  An  action  for  an  injury  to  the  in- 
heritance lies  by  the  reversioner, 
pending"  the  term  against  the  tenant, 
for  inclosing  and  cultivating  waste 
included  in  the  demise,  and  for  con- 

■  tinning  the  grievance.  The  Provost 
and  Scholars  of  Slucens  College,  Ox- 
ford V.  Hallett,  M.     32  G.  3.     489 

AGREEMENT. 

\.  A.  having  agreed  to  execute  a  lease 
of  premises  to  B.,  who  was  to  pay 
a  certain  sum  for  it ;  if  JB.,  who  was 
Jet  into  possession,  accept  a  bill  for 
the  consideration-money,  dravvn  on 
him  by  A.,  it  is  no  defence  to  an 
action  on  the  bill  by  A.  against  B. 
that  the  former  refused  to  execute 
the  lease  ;  but  his  remedy  is  on  the 
agreement.  Moggridge  v.  Jones,  M. 
52  G.  3.  ^  4SG 

2.  Under  a  contract  to  purchase  300 
tons  of  Campeachy  logwood,  at  35/. 


per  ton,  &c.  to  be  of  real  merchant- 
able quality ;  and  such  as  might  be 
determined  to  be  otherwise  by  im- 
partial judges  to  be  rejected  ;  the 
vendee  is  bound  to  take  so  much  of 
the  wood  tendered  as  turned  out  to 
be  of  the  sort  described,  at  the  con- 
tract price  ;  though  it  appeared  at 
the  time  that  a  part,  which  was 
afterwards  ascertained  to  be  IG  out 
of  the  300  tons,  was  of  a  diderent 
and  inferior  description.  GruJiain 
V.  Jackson,  31.  52  G.  3.  49S 

ANNUITY. 

Where  husband  and  wife,  by  deed 
granting  an  annuity  charged  on  the 
estate  oi"  the  wife,  demised,  for  fur- 
ther security,  such  estate  to  E.  B.  a 
trustee,  for  a  term  of  99  j-ears,  if 
the  wife  should  so  long  live,  7fpon 
trust,  to  permit  the  wife  to  receive 
and  take  the  rents,  &c.,  until  default 
made  in  payment  of  the  annuity ;  and 
in  case  of  any  such  default  then  in 
trust,  in  case  the  annuity  should  be  in 
arrcar  for  20  days,  being  lawfully 
demanded,  that  it  should  be  lawful 

for 
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ARREST. 


ASSUMPSIT. 


for  the  trustee,  from  time  to  lime, 
out  of  the  rents,  &c.,  or  by  demise, 
mortgage,  or  sale,  &c.,  to  raise  and 
pay  the  grantee  the  arrears  and 
charges,  and  to  permit  the  wife  to 
take  the  residue,  &c.  It  seems  that 
a  memorial  of  such  deed  inrolled, 
stating  at  first  that  E.  B-  was  a  trus- 
tee nominated  and  appointed  on  be^ 
half  of  the  grantee;  and  after  stating 
the  grant  of  the  annuity,  "  with  the 
usual  powers  of  distress  and  entry'' 
(not  stating  particularly  what  those 
powers  were  as  applicable  to  the 
trusts  of  the  term,)  proceeding  to 
state  the  demise  of  the  term  by  the 
husband  and  wife  to  the  trustee,  in 
trust  to  permit  the  wife  to  receive 
and  take  the  rents,  &c.,  until  default 
made  in  payment  of  the  annuity, 
&c.,  and  in  case  of  any  such  default, 
then  in  trust  for  securing  the  due  pay- 
ment of  the  annuity  and  costs,  &c.  is 
not  a  valid  memorial,  inasmuch  as  it 
omits  to  state  for  whom  E.  B.  was 
a  trustee  during  the  30  days  after  the 
annuity  should  be  in  arrear  till  the 
expiration  of  which  time  he  was  not 
a  trustee  for  securing  the  due  pay- 
ment of  it.  Bradford  v.  Burland, 
M.     52  G.  3.  445 

Qusere,  whether  a  fine,  if  levied 
before  the  memorial  inrolled,  is  an 
assurance,  within  the  meaning  of  the 
annuity  act,  17  G.  3.  c.  26.,  required 
to  be  memorialized.  ibid. 

ARREST. 

1 .  See  Privilege  of  Parliament,  for  the 
breach  of  which  the  Speaker  of 
the  House  of  Commons  may  issue 
his  warrant  to  the  proper  officer, 
under  which,  if  the  party  refuse  to 
open  his  door  and  admit  the  officer, 
after  demand  made  and  notification 
of  his  business,  the  officer  may  break 
into  the  house,  as  he  may  in  all  cases 
of  executing  process  of  contempt 
issued   by    courts   of  justi-ce.     See 


further  Burdett  v.  Abbott,  E.  51  G. 
3.  154,  &c. 

2.  Theofficercharged  with  making  such 
arrest  may,  if  be  find  it  necessary  to 
the  execution  of  his  warrant,  and  to 
prevent  personal  danger  to  himself 
and  his  ordinary  assistants,  from  a 
mob  assembled  in  extraordinary 
nymbers,  and  with  a  show  of  force 
to  overawe  the  civil  power,  call  in 
the  assistance  of  the  military,     ibid. 

3.  Arid  evidence  of  acts  of  violence  of 
the  mob  committed  in  parts  adja- 
cent, though  out  of  view  and  hear- 
ing of  the  plaintiff  in  his  house,  ap- 
pearing to  be  connected  with  the 
same  purpose,  is  admissible  to  shew 
the  danger  and  difficulty  of  execut- 
ing the  warrant  by  force  against  the 
plaintiff  in  his  own  house,  without 
the  aid  and  protection  of  the  mili- 
tary, ibid.  183 

4.  An  allegation  that  the  plaintiff  was 
"  arrested  under  and  by  virtue  of 
the  plaint,"  (i.  e.  in  the  sheriflf's 
court  of  London,)  is  proved  by  shew- 
ing the  plaint  entered,  and  the  sub- 
sequent arrest;  though  it  also  ap- 
peared that  the  officer  making  the 
arrest  first  received  a  paper  in  the 
nature  of  a  warrant,  (but  which 
was  no  warrant,  but  only  the  parol 
direction  of  the  sheriff,  which  is 
good  by  the  custom,  reduced  into 
writing  to  avoid  mistake,)  directing 
him  to  make  the  arrest ;  and  though 
the  Stat.  12  G.  1.  c.  29.  requires  a 
previous  affidavit  of  the  debt,  which 
had  been  made  in  this  case.  Arun- 
del v.  White,  T.    51  G.  3.  216 

ASSUMPSIT. 

1.  Proof  of  the  execution  of  a  bill  of 
sale  of  a  ship  to  the  defendant  is  not 
evidence  to  charge  him  as  an  owner 
with  stores  furnished  to  the  ship, 
without  shewing  his  assent  to  such 
sale.  Neither  is  the  register  of  the 
ship,  naming  him  as  a  part-owner, 
made  by  and  upon    the   oaths   of 

others. 
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^ihers,  primS^  facie  evidence  to 
charfje  him  as  owner,  without  his 
assent  or  adoption.  Tinkler  v.  WaU 
pole,  T.     51  G.  3.  226 

^.  A  tradesman  at  one  port  receiving 
an  order  to  forward  goods  to  a  per- 
son at  another  port,  by  a  common 
sea  carrier,  does  not  sufficiently 
perform  the  order  by  depositing  the 
goods  at  the  receiving-house  of  such 
carrier,  with  directions  to  be  for- 
warded to  their  place  of  destination, 
if  the  goods,  being  much  above  the 
value  of  5/.,  to  which  the  carrier's 
liability  was  notoriously  limited,  be 
not  specially  entered  and  paid  for 
accordingly :  for  such  tradesman 
has  an  implied  authority,  and  it  is 
his  duty,  to  pay  any  extra  charge 
necessary  to  insure  the  responsibility 
oT  the  carrier  to  the  party  from 
whom  he  received  the  order,  though 
only  general  in  the  terms  of  it:  and 
in  case  of  non-delivery  by  the  car- 
rier, whose  responsibility  was  lost 
for  want  of  such  special  entry  and 
payment,  the  tradesman  cannot  re- 
cover the  value  of  the  goods  against 
the  person  from  whom  he  received 
the  order.  Clarke  v.  Hutchins,  M. 
52  G.  3.  475 

3.  Indebitatus  Assumpsit  lies  to  reco- 
ver del  credere  commissions  for  gua- 
rantying sums  insured  upon  policies; 
such  commissions  being  due  upon 
entering  into  the  contract  of  gua- 
rantie.  And  after  judgment  by  de- 
fault, the  defendants  cannot  be  al- 
lowed on  a  writ  of  enquiry  to  set  off^ 
in  reduction  of  damages,  the  amount 
of  losses  not  indemnified.  Caruthers 
and  Another  v.  Graham  and  Another, 
M.     52  G.  3.  578 

4.  Kelly  residing  abroad  having  re- 
mitted bills  on  England  to  the  de- 
fendants, his  bankers  in  London, 
with  directions  in  the  letters  inclos- 
ing such  bills  to  pay  the  amount 
in  certain  specified  proportions  to 
the  plaintiff  and  other  creditors  of 
Kelly,    who  would    produce    their 


letters  of  advice  from  him  On  the 
subject ;   and  desiring  the  amount 
paid  to  each  person  to  be  put  on  the 
back  of  their  respective  bills ;  afid 
that  every  bill  paid  off  should   be 
cancelled;  and  the  plaintiff" having 
before  the  bills  became  due  given 
notice  to  the  defendants  that  he  had 
received  a  letter  from  Kelly  order- 
ing payment  of  his  debt  out  of  that 
remittance,  and  having  offered  them 
an  indemnity  if  they  would   hand 
over  one  of  the  bills  to  him  ;  but 
the  defendants  refused  to  indorse  the 
hill  away,  or  to  act  upon  the  letter  ; 
admitting,  however,  that  they  had 
received  the  directions  to  apply  the 
money;  and  in  fact  the  defendants 
did  afterwards  receive  the  money  on 
the  bills  when  due  :  held  that  they 
did  not  by  the  mere  act  of  receiving 
the  bills,  and  afterwards  the  pro- 
duce of  them,  with  such  directions, 
and  without  any  assent  on  their  part 
to  the  purposes  of  the  letter,  and 
still  more  against  their  express  dis- 
sent, bind  tliemselves  to  the  plaintiff" 
so  to  apply  the  money  in  discharge 
of  his  debt  due  to  him  from  Kelly  ; 
and  consequently  that  the  plaintiff) 
(between  whom  and  the  defendant 
there  was  no  privity  of  contract  ex- 
press  or  implied,   but  on  the  con- 
trary it  was  repudiated,)  could  not 
maintain  an  action  against  the  de- 
fendants as  for  money  had  and  re- 
ceived by  them  to    his  use.     But 
that  the  property  in  the  bills  and 
their  produce  still  continued  in  the 
remitter.     Williams  v.  Everett  and 
Others,  M.     52  G.  3.  582 

5.  But  money  paid  into  a  banking- 
house  for  the  purpose  of  taking- 
up  a  particular  bill,  which  was 
lying  there  for  payment;  though 
the  banker's  clerk  said  at  the  time 
that  he  could  not  give  up  the  bill 
till  he  had  seen  his  master  ;  was  held 
to  be  money  had  and  received  to 
the  use  of  the  then  owner  and  holder 
of  the  bill ;  and  could  not  be  ap- 
plied 
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,  plied  by  the  bankers  to  the  general 
account  of  the  acceptor  who  paid 

.  in  the  money.  De  Bcmules  v.  Ful- 
ler and  Others,  H,  50  G.  3.  cited 
ib.  590 

BAIL. 

The  bail  are  entitled  to  be  discharged 
npon  their  bankrupt  principal's  ob- 
taining   his   certificate    before    the 

,  time  allowed  to  them  by  the  in- 
dulgence of  the  court  for  rendering 
their  principal,  is  out,  i.  e.  before 

.  the  appearance  day  of  the  last  scire 
facias.  But  the  bail  not  having  ap- 
plied in  time  to  enter  an  exoneretur 
on  the  bail  piece,  till  after  the  mo- 
ney levied  upon  them,  they  can  only 

.  be  relieved  on  payment  of  costs. 
Mannin  v.  Partridge  and  Another, 

"  bail  of  Godshull,  M.      52    G.   3. 

599 

BANK-NOTES. 

The  exchanging  guineas  for  bank-notes, 
taking  the  guineas  in  such  exchange 
at  a  higher  value  ihan  they  were  cur- 
rent for  by  the  king's  proclamation, 
is  not  an  oflt-nce  against  the  statute 
5  &6  Ed.  G.  c.  19.     The  King  v. 

.  De  Yonge,  T.     51  G.  3.  402 


BANKRUPT. 
See  Vendor   and    Vendee. 

NESS,    1. 


WlT- 


A  plaintiffin  an  action  for  a  breach  of 
promise  of  marriage,  having  reco- 
vered above  100/.  damages  against 
a  trader,  who,  between  verdict  and 
judgment,  committed  an  act  of 
bankruptcy ;  held  that  the  debt 
due  upon  the  judgment  after  it 
was  entered  up  was  not  a  good 
petitioning  cretlitor's  debt,  where- 
on to  found  a  commission  against 
such  trader.  In  the  matter  of  John 
Charles  a  bank  I  upt,  T.  51  G.  3.  197 


BASTARDY,  ORDER  OF. 

Under  the  statutes  concerning  bastards, 
no  order  of  filiation  or  for  payment 
of  the  expenses  can  be  made,  unless 
the  child  be  born  alive.  The  Kin^ 
V,  De  Brouquens,  T.  51  G.  3.     277 

BILLS  OF   EXCHANGE   AND 
PROMISSORY  NOTES, 

See  Pleading,  1. 

1.  A.  having  agreed  to  execute  a  lease 
of  premises  to  B.,  who  was  to  pay 
a  certain  sum  for  it ;  if  B.,  who  was 
let  into  possession,  accept  a  bill  for 
the  consideration-money,  drawn  on 
him  by  A.,  it  is  no  defence  to  an 
action  on  the  bill  by  A.  against  B. 
that  the  former  refused  to  execute 
the  lease ;  but  his  remedy  is  on  the 
agreement.  Moggridge  v.  Jones,  M. 
52  G.  3.  48G 

2.  A  promissory  note  of  the  defend- 
ants, promising  to  pay  so  much  at 
their  banking-house  at  W.,  requires  a 
demand  of  payment  there,  in  order 
to  give  the  holder  a  cause  of  action, 
if  it  be  not  paid.  Sanderson  v.  Bones 
and  Others,  M.  52  G.  3.  500 

3.  As  to  the  property  in  a  bill  remittetl 
ibr  certain  purposes,  see  Assumpsit, A. 

4.  As  to  money  paid  into  a  banker's 
to  take  up  a  particular  bill,  see  As- 
sumpsit, 5. 

BOND. 

1.  In  trover  for  a  bond,  the  plaintifF 
may  give  parol  evidence  of  it  to  sup- 
port the  general  description  of  the 
instrument  in  the  declaration,  with- 
out having  given  the  defendant  pre- 
vious notice  to  produce  it ;  as  the 
nature  of  the  action  gives  snihcient 
notice  to  the  defendant  of  the  subject 
of  inquiry,  to  prepare  himself  to  pro- 
duce it,  if  necessary,  for  his  defence. 
How  and  Another,  Executors  of  Ni- 
cholls  v.  Halt,  T.  51  G.  3.  274 

2.  A 


BRIDGE. 
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2.  A  bond  with  a  condition,  reciting 
that  the  principal  obhgor,  with  his 
sureties,  became  bound  as  collector 
of  certain  duties  assessed  under  the 
Stat.  43  G.  3.  (c.  132.)  to  the  com- 
missioners acting- for  the  district  un- 
der that  statute,  for  the  due  collec- 
tion and  payment  of  those  duties  to 
the  receiver- general,  could  not,  it 
seems,  be  enforced  if  the  statute  re- 
ferred to  did  not  authorize  the  col- 
lection of  those  duties,  though  in 
fact  the  collector  had  received  sums 
from  the  subjects  as  and  for  such 
duties.  But  that  statute  authorizing 
the  duties  to  be  assessed  and  collected 
"  under  the  regulations  of  any  act 
"  to  he  passed  in  the  same  session  of 
"  ^AvWzmeni^ov  consolidating  certain 
"  of  the  provisions  contained  in  any 
"  act  or  acts  relating  to  the  duties  un- 
"  der  the  management  of  the  commis- 
"  sioners  for  the  affairs  of  taxes," 
&c.  was  held  to  speak  the  language 
of  the  legislature  as  from  the  com- 
mencement of,  and  with  reference 
to,  the  whole  session,  and  to  relate 
to  a  prior  act,  with  the  title  referred 
to,  passed  in  the  same  sessions,  (c. 
99.)  and  indorsed  accordingly  with 
a  prior  date,  l^y  virtue  of  the  statute 
33  G.  3.  c.  13. 

And  such  bond  may  be  put  in 
force  against  one  of  the  sureties, 
though  he  were  not  apprized  of  the 
default  of  the  principal  collector  in 
not  paying  over  duties  collected  b}' 
him,  nor  called  upon  for  an  indem- 
nity by  the  commissioners,  till  after 
the  dismissal  from  office  of  such  col- 
lector, Nares  and  Pepj/s  v.  Rowles, 
M.  52  G.  3.  510 

BRIDGE. 

1.  A  canal  company,  authorized  by 
an  act  of  parliament  to  make  the 
river  Bain  navigable,  and  to  make 
and  enlarge  certain  navigable  cuts, 
and  build  bridges  and  other  works 
coancctcd  with  the  navigatiuji,  hav- 


ing for  their  own  benefit  made  a 
navigable  cut  and  deepened  a  ford 
which  crossed  the  highway,  and 
thereby  rendered  a  bridge  necessary 
for  the  passage  of  the  public,  which 
was  accordingly  built  at  the  expense 
of  the  company  in  the  first  instance, 
are  bound  to  maintain  the  same ; 
and  the  burthen  of  repair  cannot  be 
thrown  upon  the  inhabitants  of  the 
(county)  parts  of  Lindsey,  in  the 
county  of  Lincoln. 

Note — The  company  were  found 
to  have  profitable  funds  for  the  pur- 
pose. The  King  v.  J7ie  Inhabitants 
of  the  parts  of  Lindsey,  in  the  County 
of  Lincoln,  T.  51  G.  3.  317 

2.  Though  a  charter  of  Erf.  6.  granted 
upon  the  recited  prayer  of  the  Inha- 
bitants of  the  borough  of  Stratford- 
upon-Avon,  that  the  King  would 
esteem  them,  the  inhabitants,  wor- 
thy to  be  made,  reduced,  and  erected 
into  a  body  "  corporate  and  poli- 
"  tic,"  and  thereupon  proceeding 
to  "  grant  (without  any  word  of 
"  confirmation)  unto  the  inhabitants 
"  of  the  borough,  that  the  same 
"  borough  should  be  a  free  borough 
"  for  ever  thereafter;"  and  .then 
proceeding  to  incorporate  them  by 
the  name  of  the  Bailiffs  and  Bur- 
gesses, &c,  would,  without  more, 
imply  a  new  incorporation  :  yet 
where  the  same  charter  recited  that 
it  was  an  ancient  borough,  in  which  a 
guild  was  theretofore  founded  and 
endowed  with  lands,  out  of  the  rents, 
revenues,  and profitso{ vihxch  a  school 
and  an  alms-house  were  maintained, 
and  a  bridge  was  from  time  to  time 
kept  up  and  repaired;  which  guild 
was  then  dissolved,  and  its  lands 
lately  come  into  the  king's  hands ; 
and  further  reciting  that  the  inhabit- 
ants of  the  borough,  from  time  imme- 
morial, had  G.m^o-^cA  franchises,  liber- 
ties, free  customs,  jurisdictions,  pri- 
vileges, exemptions,  and  immunities, 
by  reason  and  pretence  of  the  guild, 
and  of  chai'ters,  grants,  and  con- 
firmations 
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firmations  to  the  guild,  and  other- 
wise, which  the  inhabitants  could 
not  then  hold  and  enjoy  by  the  dis- 
solution of  the  guild  and  for  other 
causes,  by  means  whereof  it  was 
likely  that  the  borough  and  its  go- 
vernment would  fall  into  a  worse 
state  without  speedy  remedy ;  and 
thereupon  the  inhabitants  of  the  bo- 
rough had  prayed  the  king's  favour 
for  bettering  the  borough  and  govern- 
ment thereof,  and  for  supporting  the 
great  charges  which  from  lime  to 
time  they  were  bound  to  sustain,  to 
be  deemed  worthy  to  be  made,  &c. 
.a  body  corporate,  &c. ;  and  there- 
upon the  king,  after  granting  to 
the  inhabitants  of  the  borough  to 
be  a  corporation  (as  before  stated,) 
granted  them  the  same  bounds  and 
limits  as  the  borough  and  the  juris- 
diction thereof  frotn  time  immemo- 
rial had  extended  to : 

And  then  the  king,  "  willing 
that  the  alms-house  and  sc^oo/ should 
be  kept  up  and  maintained  as  there- 
tofore (without  naming  the  bridge,) 
and  that  the  great  charges  to  the  bo- 
rough and  its  inhabitants  from  time 
to  time  incident  might  be  thereafter 
tlie  better  sustained  and  supported, 
granted  to  the  corporation  the  lands 
of  the  late  guild  : 

And  it  further  appearing  by  parol 
testimony,  as  far  back  as  living  me- 
mory went,  that  the  corporation  had 
always  repaired  the  bridge  : 

Held,  that  taking  the  whole  of 
the  charter  and  the  parol  testimony 
together,  the  preponderance  of  the 
evidence  was,  first,  that  this  was  a 
cotporation  by  prescription,  though 
words  of  creation  only  were  used  in 
the  incorporating  part  of  the  charter 
of  Ed.  6th.  2dly,  That  the  bur- 
den of  repairing  the  bridge  was 
upon  such  prescriptive  corporation 
during  the  existence  of  the  guild 
before  that  charter;  though  the 
guild,  out  of  their  revenues,  had  in 
fact  repaired  the  bridge ;  which  was 


only  in  ease  of  the  corporation  antJP 
not  ratione  tenurae;  and  that  the 
corporation  were  still  bound  by  pre- 
scription, and  not  merely  by  tenure  ; 
and  therefore  that  a  verdict  against 
them  upon  an  indictment  for  the 
non-repair  of  the  bridge,  charging 
them  as  immemorially  bound  to  the 
repair  of  it,  was  sustainable.  The 
King  V.  The  Mayor,  Aldermen,  and 
Burgesses  of  the  Borough  of  Strat- 
ford-upon-Avon, T.  51  G.  3.  348 
3.  A  new  and  substantive  bridge  of 
public  utility,  built  within  the  limit 
of  one  county  and  adopted  by  the 
public,  is  repairable  by  the  inhabit- 
ants of  that  county,  although  it  be 
built  within  300  feet  of  an  old 
bridge  repairable  by  the  inhabitant* 
of  another  county,  who  were  bound 
in  course  under  the  st.  22  Jf.  8.  c.  5. 
to  maintain  such  300  feet  of  road, 
though  lying  in  the  other  county. 
The  King  v.  The  Inhabitants  of  the 
County  o/  Devon,  M.  52  G.  3.     477 

CARRIER. 

1.  A  tradesman  at  one  port  receiving 
an  order  to  forward  goods  to  a  per- 
son at  another  port  by  a  common 
sea-carrier,  does  not  sufficientiy  per- 
form the  order  by  depositing  the 
goods  at  the  receiving-house  of 
such  carrier,  with  directions  to  be 
forwarded  to  their  place  of  destina- 
tion, if  the  goods,  being  much 
above  the  value  of  51.  to  which  the 
carrier's  liability  was  notoriously 
limited,  be  not  specifically  entered 
and  paid  for  accordingly ;  for  such 
tradesman  has  an  implied  authority, 
and  it  is  his  duty,  to  pay  any  extra 
charge  necessary  to  insure  the  re- 
sponsibility of  the  carrier  to  the 
party  from  whom  he  received  the 
order,  though  only  general  in  the 
terms  of  it;  and  in  case  of  non- 
delivery by  the  carrier,  whose  re- 
sponsibility was  lost  for  want  of  such 
special  entry  and  payment,  the 
tradesman 
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tradesman  cannot  recover  the  value 
of  the  goods  against  the  person 
from  whom  he  received  the  order. 
Clarke  v.   Hutchins,  M.  52    G.  3. 

475 

COIN. 
See  Indictment,  1. 

COMBINATION. 
See  Evidence,  1. 

COMMONS,  HOUSE  OF. 
See  Privilege. 

CONDEMNATION. 
See  Insurance,  1. 

CONSPIRACY. 
See  Evidence,  1. 

CONVICTION. 

1.  The  Stat.  15  Car.  2.  c.  24.  a.  45., 
giving  summary  jurisdiction  in  of- 
fences against  the  excise,  committed 
within  the  limits  of  the  chief  office 
of  excise  in  London,   to  the  chief 
commissioners,  &c.;  and  "  within  all 
"  or  any  other  the  counties,  cities, 
"  &c.    within    this    kingdom,    &c. 
"  to  two   or    more  justices   of  the 
"peace  residing  near  to   the  place 
"  where  such  offence  shall  be  com- 
"  mitted ;"  must  be  understood  to 
be  confined  to  justices  of  the  peace 
of  the  county,  ii.c.  wherein  the  offence 
was  committed  :  and  therefore  if  a 
defendant  be  convicted  by  two  re- 
sident justices   of  the  peace   upon 
the  Stat.  19  G.  3.  c.  50.  s.  2.  for 
having  in  his  custody  and  possession 
a   private    and  concealed    still   for 
illicit  distillation  ;  and  the  evidence 
only  shew  that  his  house  was  in  the 
county,  and  that  the  still  was  found 
concealed  in  the  garden  of  the  said 
house;  such  garden  not  appearing 


to  be  in  the  same  county  ;  the  con- 
viction is  bad. 

2dly,  The  leaving  with  a  wmnan 
at  the  defendant's  house,  whom  the 
witness  believed  to  be  a  meniar-  ser- 
vant of  the  defendant,  a  copy  of  the 
summons  to  appear  and  answer  to 
the  otFence  charged,  (to  which  wo- 
man the  original  was  also  shewrr,) 
is  a  sufficient  summons  within  the 
Stat.  32  G.  3.  c.  17. 

3dly,  The  information,  charging 
the  defendant  with  having  in  his 
custody  and  possession  certain  pri- 
vate and  concealed  vessels  for  distil- 
lation, to  wit,  one  still,  &fc.,  one 
head,  &c.  (for  each  of  which  the 
offender  is  liable  to  a  separate  pe- 
nalty ;)  and  then  alleging  that  he 
forfeited  for  the  said  still  one  penalty; 
and  the  justices,  after  proof  of  the 
several  ojhices  siaied  in  the  first  part 
of  the  information  under  the  vide- 
licet convicting  the  defendant  in 
the  single  penalty  prayed  for  "for 
"  his  said  offence  mentioned  in  the 
"said  information;"  such  convic- 
tion was  holden  to  be  sufficiently 
certain  and  good. 

4thly,  The  informatiou,  appear- 
ing to  be  laid  more  than  10  days 
after  the  offence  charged  and  proved 
to  be  committed,  is  sufficient  upon 
the  Slat.  19  G.  3.  c.  50.  s.  2.;  with- 
out negativing  that  the  owner  had, 
within  10  days  after  the  seizure, 
claimed  the  vessels  seized. 

5thly,  Quaere  how  far  evidence 
that  the  still  was  found  concealed  iu 
the  garden  of  the  defendant's  house, 
apparently  just  worked  off;  but 
without  proof  that  the  defendant 
himself  was  in  or  near  his  house  at 
the  time ;  would  warrant  a  convic- 
tion of  him  as  having  such  illicit 
and  concealed  still  in  his  custody  and 
possession.  The  King  v.  Chandler, 
r.  51  G.  3.  267 

2.  Under  the  st.  20  G.  2.  c.  19.  s.  % 
for  regulating  servants  in  husbandry, 
artificers,  and  other  labourers  there 
mentioned. 
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mentioned,  if  a  justice  of  peace, 
upon  a  complaint  made  to  him  of 
the  misconduct  of  such  a  person  in 
his  employment  sentence  the  offen- 
der to  be  committed  to  the  house 
of  correction  for  a  time  not  exceed- 
ing one  calendar  month,  he  must,  if 
he  intend    to  proceed   upon    that 
statute,  also  sentence  him  there  to  be 
corrected  and  held  to  hard  labour  : 
but  the  statute  gives  the  justice  an 
option  to  punish  the  offender  in  that 
manner,    or   otherwise   by   abating 
part  of  his  wages,  or  by  discharging 
him  from   his  employment.     And 
the  meaning  of  the  terms  "  there  to 
"  be  corrected"  is  to  be  understood 
of  a  correction  by  whipping.     But 
tbis  latter  punishment  cannot  be  in- 
flicted upon  the  like  offenders  under 
tlie  Stat.  6  G.  3.  c.  25.  which  enables 
the  justice  to  commit  the  offender 
to  the  house  of  correction  for  any 
time  not  exceeding  three  months, 
nor  less  than  one  month  ;  nor  can 
the  punishments  inflicted  by  the  two 
acts  be  blended.     The  employer  of 
the  servant  is  the  njaster  for  whose 
service  he  is  retained,   and  not  the 
bailiff" of  the  farm,  who  in  fact  hires 
the  servant.     Tlie  King  v  Hoseasou, 
M.  52  G.  3.  Gl>5 

CORPORATION. 

.See  Indictment,  2. 

].  Though  a  charter  of  Ed.  6ih., 
granted  upon  the  recited  prayer  of 
the  inhabitants  of  the  borough  of 
Stratfurd-upon-Avon,  "  that  the  king 
"  would  esteem  them  the  inhabitants 
"  worthy  to  be  made,  reduced,  and 
"  eiTcted  into  a  body  corporate  and 
"  politic,"  and  thertiipon  proceeil- 
ing  to  "  grant  (without  any  word  of 
"confirmation)  unto  the  inhabitants 
"  ot  the  borough,  that  the  same 
"  borough  should  be  a  free  borough 
"  for  ever  thereafter ;"  and  then 
proceeding  to  intoiporate  ihetn  by 
5 


« the  name  of  the  Bailiffs  and  Bur- 
gesses, &c.   would,   without   more, 
in»ply   a    new    confirmation ;     yet 
where  the  same  charter  recited  that 
it  was  an  ancient  borough,  in  which 
a  guild  was  theretofore  founded  and 
endowed  with  lands,  out  of  the  rents, 
revenues,  and  profits  of  which  a  school 
and  an  alms-house  were  maintained, 
and  a  bridge  was  from  time  to  time 
kept  up  <ind  repaired ;  which  guild 
was  then   dissolved,   and    its  lands 
lately  come  into  the  king's  hands ; 
and  further  reciting  that  the  inhabit- 
ants of  the  borough,  from  time  imme- 
vioiial.had  enjoyed  franchises,  liber- 
ties, free  customs, jurisdictions,  pri- 
vileges, exemptions  and  immunities, 
by  reason  and  pretence  of  the  guild, 
and  of  charters,  grants,   and  con- 
firmations to  the  guild,  and  other- 
xcise,    which  the  inhabitants  could 
not  then  hold  and  enjoy  by  the  dis- 
solution of  the  guild,  and  for  other 
causes;    by  means  whereof  it  was 
likely  that  the  borough  and  its  govern- 
ment  would  fall  into  a  worse  state 
without  speedy  remedy  ;  and  there- 
upon the  inhabitants  of  tlie  borough 
had  prayed  the  king's  favour,  for 
bettering  the  borough  uud  governmeHt 
thereof,  and  for  supporting  tlie  great 
charges  which   from  time   to   time 
they  were  bound  to  sustain,  to  be 
deemed  worthy  to  be  made,  &c.  a 
body   corporate,   &c.;    and    there- 
upon   the  king,    after   granting  to 
the   inhabitants  of  the   borough  to 
be  a  corporation  (as  before  stated), 
granted  them  the  same  bounds  and 
limits  as  the  borough,  and  thejurisdic- 
tion  thereof  from    time  immemorial 
had  extended  to  : 

And  then  the  king,  "  willing  that 
the  alms-house  and  school  should  be 
kept  up  and  maintained  as  there- 
tofore (without  naming  the  bridge), 
and  that  the  great  charges  to  the  bo- 
rotr^h  and  its  inhabitants  from  l\me 
to  time  incident,  might  be  thereafter 
the  bfitter  sustained  and  supported, 
Lrauled 
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granted  to  the  corporfttion  the  lands 
of  the  late  guild  : 

And  itfurlher  appearing  by  parol 
testimony,  as  far  back  as  living  nie- 
tnory  went,  that  the  corporation  had 
always  repairedtbe  bridge- 
Held  that  taking  the  whole  of 
the  charter  and  the  parol  testimony 
together,  the  preponderance  of  the 
evidence  was,  first,  that  this  was  a 
corporation  by  prescription,  though 
words  of  creation  only  were  used  in 
the  incorporating  part  of  the  char- 
ter of  Ed.  6th.  2dly,  That  the 
burden  of  repairing  the  bridge  was 
upon  such  prescriptive  corporation 
during  the  existence  of  the  guild 
before  that  charter;  though  the 
guild,  out  of  their  revenues,  had  in 
fact  repaired  the  bridge;  which  was 
only  in  ease  of  the  corporation,  and 
not  ratione  tenuras;  and  that  the 
corporation  were  still  bound  bj/  pre- 
scription, and  not  merely  by  tenure  ; 
and  therefore  that  a  verdict  against 
them  upon  an  indictment  for  the 
non-repair  of  the  bridge,  charging 
them  as  inwiemorially  bound  to  the 
repair  of  it,  was  sustainable.  The 
King  V.  The  Mayor,  Aldermen,  and 
Burgesses  of  the  Borough  of  Stratford- 
upon-Avon,  T.  51  G.  3.  348 
2.  One  who  has  not  taken  the  sacra- 
ment according  to  the  rites  of  the 
church  of  England,  within  a  year 
before  his  election  in  fact  to  a  cor- 
porate office,  is  disqualified  by  the 
corporation  act,  1 3  Car.  2.  st.  2.  c.  1 . 
s.  12.  from  being  elected  :  and  if 
such  disqualification  be  notified  to 
the  electors  at  the  time  of  election, 
votes  afterwards  given  to  such  per- 
son are  then  thrown  away ;  and  any 
candidate  having  the  most  legal 
votes,  though  in  fact  inferior  in 
number  to  the  first,  is  duly  elected 
and  entitled  to  be  sworn  in  ;  but 
until  he  be  sworn  in,  the  office  is 
not  legally  filled  ttp  and  enjoyed  by 
him,  within  the  exception  in  the 
annual  indemnity  act.  And  there- 
Vot.  XIV. 


fore  if  the  disqualified  person  who 
had  the  greatest  number  of  votes  be 
sworn  into  the  office,  and  afterwards 
qualify  himself  by  taking  the  sacra- 
ment, &c.  within  the  time  allowed 
by  the  indemnity  act,  he  is  thereby 
recapacitated  and  freed  from  all  dis- 
ability, and  his  title  to  the  office 
thereby  protected ;  such  office  not 
having  been  then  already  vacated, 
by  judgment,  or  legally  filled  up  and 
enjoyed  by  another  person.  The  King 
V.  Parry  and  Phillips,  M.  52  G.  3. 

549 
COSTS. 

1.  If  the  plaintiffs  sue  in  a  superior 
court  for  a  demand  of  above  40s., 
which  at  the  trial  is  cut  down  below 
that  sum  by  the  defence  of  infancy  ; 
and  the  jury  thereupon /wrf  the  da- 
mages for  the  plaintiff  under  40*.  ; 
the  defendant,  residing  in  Middlesex 
at  the  time  of  the  action  brought, 
and  liable  to  be  summoned  to  the 
county  court  there,  is  entitled,  un- 
der the  Stat.  23  G.  2.  c.  33.  *.  19.,  to 
enter  a  suggestion  on  the  roll  to  that 
effect,  entitling  him  to  double  costs 
of  suit.  Bateman  v.  Smith,  T.  51 
G.  3.  301 

2.  The  4th  sec.  of  stat.  43  G.  3.  c.  46. 
providing  that  in  actions  on  judg- 
ments recovered  the  plaifitiff  shall 
not  be  entitled  to  costs,  unless  by 
the  order  of  the  Court,  or  some 
Judge  thereof;  does  not  extend  to 
an  action  brought  to  recover  the 
costs  of  a  judgment  of  nonsuit. 
Bennett  \.  Neale,  T.  51  G.  3.      243 

3.  Where  a  demand  for  plumber's 
work  and  new  materials  found, 
amounting  in  value  to  8/.,  was  re- 
duced below  5^.,  by  the  plaintiffi 
taking  the  old  lead,  and  allowing  for 
it,  instead  of  using  it  as  far  as  it 
would  go ;  in  which  case  the  ori- 
ginal demand  would  have  been  un- 
der 5/.;  the  plaintiff' is  not  entitled 
to  his  costs,  under  the  Southioark 
borough  act,  46  G.  3,  c.  87.,  and  it 
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is  not  a  demand  reduced  below  5/. 
by,.balancin<T  an  account,  within  the 
exception  of  the  12th  section.  Porter 
M.  Philpot,T.  51  G.B.  .      344 

COVENANT. 

See  Pleabing. 

DAMAGES,  INQUIRY  OF. 

In  covenant  upon  a  deed  of  indemnity, 
whereby  the  plaintiffs  covenanted 
to  indemnify  the  Bank  of  England 
against  advances  to  L.  and  B.  on 
bills  of  exchange  to  the  amount  of 
100,000/.,  and  the  defendant  and 
others  agreed  to  sub-indemnify  the 
plaintiff  to  the  same  amount  in  cer- 
tain aliquot  proportions,  of  which 
the  defendant's  proportion  was 
5000/. ;  and  the  plaintiffs  alleged 
that  they  had  been  obliged  to  pay 
the  whole  100,000/.  to  the  Bank, 
and  demanded  of  the  defendant  his 
proportion  of  5000/,  ;  in  which 
action  the  plaintiffs  had  judgment 
upon  demurrer;  the  Court  refused 
to  refer  it  to  the  Master  to  compute 
the  principal  and  interest  due  on  the 
deed,  considering  that  it  was  not 
a  mere  question  of  computation  of 
principal  and  interest,  but  that  it 
was  open  to  the  defendant,  before 
the  sheriff^'s  jury,  to  enter  into 
questions  of  collateral  satisfaction  of 
the  plaintiff'^s  demand  from  secu- 
rities and  effects  of  L.  and  B.,  the 
principals,  in  their  hands.  Denison 
and  others  v.  Mair,  M.  52  G.  3. 

622 

DEED. 

1.  Cancellation  of,  by  mistake,  see 
Power,  1. 

2.  Where  by  articles  under  seal  the  de- 
fendant bound  himself  under  a  pe- 
nalty to  deliver  to  the  plaintiff  by  a 
certain  day  "  the  whole  of  his  me- 
**  chanical  pieces  as  per  schedule  an' 
"  nexed;"  the  schedule  forms  part 
of  the  deed,  which  without  it  would 


be  insensible  :  and  therefore  in  con- 
venant  for  the  breach  of  the  con- 
tract in  not  delivering  the  pieces ; 
in  which  the  plaintiff',  after  setting 
out  the  articles  executed  by  the 
defendant,  averred  that  to  the  said 
articles  there  was  then  and  there 
annexed  and  subscribed  a  certain 
schedule  of  the  said  several  pieces 
of  mechanism  agreed  to  be  delivered, 
&c. ;  upon  non  est  factum  pleaded, 
it  is  competent  to  the  defendant  to 
shew  in  his  defence,  that  at  the  time 
of  the  execution  of  the  articles,  the 
schedule  was  not  annexed ;  but  that 
in  fact  it  was  afterwards  subscribed 
and  annexed  by  the  witness  to  the 
articles,  who  was  the  agent  of  both 
parties,  immediately  after  the  exe- 
cution of  the  articles,  and  after  one 
of  the  parties  had  left  the  room  : 
though  the  pieces  mentioned  in  the 
schedule  so  annexed  were  such  as  had 
been  agreed  upon  by  the  parties 
before  the  execution  of  the  articles. 
Weeks  V.  Maillardet,  M.  52  G.  3. 

568 

DEVISE. 

1.  A  testator,  possessed  of  real  and 
personal  property,  after  several  pe- 
cuniary legacies,  "  gave  and  be- 
"  queathed  all  and  every  the  residue 
"  of  the  property,  goods,  and  chat- 
"  tels  to  be  divided  equally  between 
"  A.  and  B.,  share  and  share  alike, 
"  after  all  my  debts  paid  :"  and  in 
fact  the  personalty  was  not  quite 
sufficient  to  pay  all  the  debts  and 
legacies  :  but  held  that  the  word 
property,  though  thus  followed  by 
goods  and  chattels,  was  sufficient  of 
itself  to  carry  the  realty.  Doe,  Les- 
see of  Wall,  v.  Langlands,  3*.  51 
G.  3.  370 

2.  Under  a  devise  of  real  estate  in  fee 
to  J.  M.,  when  he  attains  the  age  of 
21  ;  but  in  case  he  dies  before  21, 
then  to  his  brother  when  he  attains 
21  \    with    like   remainders    over ; 

J.  M., 
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j.  M.,  the  devisee,  takes  an  imme- 
tliate  vested  interest,  liable  to  be 
devested  upon  his  dying  under  21. 
Doe,  Lessee  of  Hunt  and  Others, 
V,  Moore  and  Others,  M.  52  G.  3. 

601 

DISSENTERS. 

A  protestant  dissenter  merely  statin j^ 
himself  as  one  who  "  preaches  to 
*'  several  congregations  of  protest- 
"  ant  dissenters/'  without  shewing 
that  he  has  any  separate  congrega- 
tion attached  to  him,  as  such  teacher 
or  preacher,  is  not  entitled  to  be 
admitted  by  the  justices  in  sessions 
to  take  the  oaths  and  make  and 
subscribe  the  declaration  as  required 
by  the  toleration  act,  1  IV.  Sf  M. 
c.  18.,  in  order  to  qualify  himself, 
under  the  8th  clause  of  that  statute, 
to  officiate  as  such  teacher  or 
preacher.  The  King  v.  The  Justices 
of  Denbighshire,  T.  5i  G.  3.        285 

DUTIES. 
See  Bond,  2. 

EJECTMENT. 
See  Landlord  and  Tenant,  1,  2. 

1.  Service  of  the  copy  of  the  decla- 
ration, &c.  in  ejectment,  before  the 
essoign  day  of  the  term,  on  the  daugh  - 
ter  of  the  tenant  in  possession  in  the 
absence  of  him  and  his  wife,  is  not 
sufficient,  even  though  the  tenant 
had  sinee  declared  that  he  had  re- 
ceived the  same,  if  it  do  not  appear 
that  he  had  received  it  before  the 
essoign  day.  Roe,  Lessee  of  Ham- 
hrook,  V.  Doe,  T.  51  G.  3.  441 

2.  Where  a  pauper  had  been  put  in 
possession  of  a  cottage  40  "years  ago, 
by  the  then  existing  overseers  of  the 
poor,  and  had  continued  in  the  pa- 
rish pay,  and  the  cottage  had  been 
from  time  to  time  repaired  by  dif- 
ferent overseers  till  two  years  ago, 
when  the  pauper  disposed  of  it  to 


the  defendant,  and  went  away  :  yet 
held,  that  the  existing  overseers 
could  not  maintain  ejectment  for  it, 
having  no  derivative  title  as  a  cor- 
poration from  their  predecessors,  so 
as  to  connect  themselves  in  interest 
with  the  overseers  by  whom  the 
pauper  was  put  in  possession ;  and 
the  pauper  having  done  no  act  to 
recognize  his  holding  under  the 
•  demising  sets  of  overseers.  Doe, 
Lessee  of  Grundy  and  Others,  v* 
Clarke,  M.  52  G.  3.  488 

ESCAPE. 

If  upon  the  execution  of  a  writ  of  ca- 
pias ad  satisfaciendum,  which  re- 
quires the  sherifFto  take  and  keep  the 
body,  so  that  he  may  have  it  on  the 
return-day  of  the  writ  at  Westmin- 
ster to  sati.fy  the  plaintiffs  of  their 
damages,  costs,  and  charges,  the 
sheriff,  before  the  return-day,receive 
the  money  due  from  his  prisoner, 
and  thereupon  liberate  him,  before 
he  has  paid  it  over  in  satisfaction  to 
the  party  entitled  to  it,  he  is  answer- 
able as  for  an  escape ;  and  his  re- 
turn under  the  common  rule,  of 
cepi  corpus,  and  that  he  detained 
the  prisoner  until  he  satisfied  him 
(the  sheriff)  the  levy-money  in- 
dorsed on  the  writ,  which  he  had 
ready,  as  commanded,  &c.  is  of  no 
avail.  Slackford  and  Another,  Ex- 
ecutrix and  Executor  of  Slackford,  V, 
Austen,  sheriff  of  Surrey,  M.  52  G.  3. 

468 
EVIDENCE. 

See  Arrest,  4.  Forgery,  1.  Part- 
ners, 1,  2.  Perjury,  1.  Pro- 
cess, 1. 

I .  In  trespass  for  an  assault  and  false 
imprisonment,  which  the  defendant 
justified  as  Serjeant  at  Arms  of  the 
House  of  Commons,  acting  under  ' 
the  Speaker's  warrant  for  arresting 
the  plaintiff^  a  member  of  the 
House,  for  a  breach  of  privilege; 
H  H  3  wherein 
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wherein  the  issue  was  upon  an  al- 
leored  excess  of  authority  in  the 
officer  executing  the  warrant,  by 
using  such  mihtary  force  as  was  im- 
proper, excessive,  and  unnecessary 
lor  the  purpose,  and  breaking  into 
the  plaintiff''s  house  after  demand 
of  entrance  and  refusal ;  evidence  of 
acts  of  violence  by  the  mob,  com- 
mitted in  parts  adjacent,  thouglj 
out  of  view  and  hearing  of  the 
plaintiff  in  his  house,  appearing  to 
be  connected  with  the  same  purpose 
as  actuated  those  about  the  plain- 
tiff's house,  was  admitted  to  shew 
the  danger  and  difficulty  of  execut- 
ing  the  warrant  by  force  against  the 
plaintiff  in  his  own  house,  without 
the  aid  and  protection  of  the  mili- 
tary. Burdeitv.  Colman,  T.  51  G.  3. 

183 

2.  For  evidence  of  arrest,  and  of  plaint 
made  and  withdrawn  in  the  sheriff's 
court  of  London,  see  Jurisdiction,  1 . 

3.  Proof  of  the  execution  of  a  bill  of 
sale  of  a  ship  to  the  defendant  is 
not  evidence  to  charge  him  as  an 
owner  with  stores  furnished  to  the 
ship,  without  shewing  his  assent  to 
such  sale.  Neither  is  the  register 
of  the  ship,  naming  him  as  a  part- 
owner,  made  by  and  upon  the  oaths 
of  others,  prima  facie  evidence  to 
charge  him  as  owner,  without  his 
assent  or  adoption.  Tinkler  v.  Wal- 
pole,  T.  51  G.  3.  226 

4.  The  leaving  tvith  a  woman  at  the 
defendant's  house,  whom  the  witness 
believed  to  be  a  menial  servant  of  the 
defendant,  a  copi/  of  a  summons  to 
appear  and  answer  to  an  informa- 
tion before  magistrates,  charging 
him  with  an  offence  against  the  ex- 
cise laws,  (to  which  woman  the  ori- 
ginal was  also  shewn ;)  is  a  sufficient 
summons  within  the  st.  32  G.  2,  c.  17. 
Rex  V.  Chandler,  T.  51  G.  3.       267 

ft.  Quaere,  how  far  evidence  that  an 

illicit   still   was  found  concealed  in 

;    .  a  garden  of  the  defendant's  house, 

apparently  just  worked  off,  but  with- 


out proof  that  the  defendant  him- 
self was  in  or  near  his  house  at  the 
time,  or  otherwise  connected  with 
it ;  will  warrant  a  conviction  of  him, 
as  having  such  illicit  and  concealed 
still  in  his  custody  and  possession,  un-  . 
der  the  stat.  1 9  G.  3.  c.  50.  s.  2.  ibid. 

6.  In  trover  for  a  bond  the  plaintiff 
may  give  parol  evidence  of  it  to 
support  the  general  description  of 
the  instrument  in  the  declaration, 
without  having  given  the  defendant 
previous  notice  to  produce  it  ;  as 
the  nature  of  the  action  gives  suffi- 
cient notice  to  the  defendant  of  the 
subject  of  inquiry,  to  prepare  him- 
self to  produce  it,  if  necessary,  for 
his  defence.  How  and  Another,  Ex- 
ecutors of  JSicholls,  V.  Hall,  T.  51 
G.  3.  274 

7.  If  the  plaintiff  in  an  action  for  a 
malicious  prosecution  offer  to  prove 
at  the  trial  the  original  record  of 
the  indictment  and  acquittal,  6r  a 
true  copy  thereof,  such  evidence 
must  be  received,  though  there  were 
no  order  of  the  Court,  or  fiat  of 
the  Attorney-General,  allowing  the 
plaintiff  a  copy  of  such  record  :  but 
the  officer  who,  without  such  autho- 
rity, produces  the  record,  or  gives  a 
copy  of  it,  to  the  party,  is  answer- 
able for  the  contempt  of  Court  in 
so  doing ;  and  the  Judge  at  nisi 
prius  would  not  compel  him  to  pro- 
duce the  record  in  evidence  without 
such  authority.  Legatt  v.  Tollervey, 
T.  51  G.  3.  302 

8.  "Vyhere  a  testator,  between  50  and 
60  years  ago,  devised  land  to  his 
son  for  life,  remainder  to  his  grand- 
son for  life,  remainder  to  the  heirs 
of  the  body  of  the  grandson,  re- 
mainder to  the  lessor  of  the  plaintiff 
in  tail ;  between  which  latter  and 
the  defendant,  the  devisee  in  fee  of 
the  son,  the  question  was  whether 
the  land  in  dispute,  which  had  been 
occupied  by  the  son  in  the  lifetime 
of  the  testator,  was  part  of  the  en- 
tailed estate,  or  had  been  acquired 
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by  his  own  purchase;  evidence  of 
reputation  that  the  land  had  belonged 
to  Sir  J.  S.,  and  was  purchased  of  him 
by  the  first  testator,  is  not  admissible, 
though  coupled  with  corroborative 
parol  evidence  that  the  land  had  be- 
longed to  Sir  J.  S.  before  the  oc- 
cupation of  it  by  the  son,  and  also 
by  a  deed  of  conveyance  of  another 
farm  in  the  same  place  from  the  first 
testator  to  a  younger  son  about  the 
same  period,  in  which  it  was  recited 
that  the  land  thereby  convej'ed  had 
been  then  lately  purchased,  amongst 
other  lands,  by  the  testator,  of  Sir 
J.  S.  Doe,  Lessee  of  Ann  Didsbury 
and  C.  Flint,  v.  Thomas  and  Others, 
T.  51  G.  3.  323 

9.  Hu.  Whether  general  evidence  of 
reputation  as  to  a  prescriptive  right 
of  digging  stones  on  the  lord's 
waste,  annexed  to  a  particular  estate, 
be  admissible.  Two  Judges  against 
two.  But  one  of  those  v/ho  held 
the  affirmative  thought  it  required 
other  evidence  of  tiie  right  to  be 
first  laid  as  a  foundation.  It  seems, 
however,  that  such  evidence  may  be 
given  as  to  a  particular  custom, 
though  not  as  to  a  private  prescrip- 
tion :  by  three  to  one.  Moorevoood 
V.  Wood,  M.  32  G.  3.  B.  R.       327 

10.  Where  a  person  had  been  dead  a 
great  number  of  years,  whose  hand- 
writing was  required  to  be  proved, 
it  was  done  by  shewing  the  similarity 
of  the  hand- writing  in  question  to 
the  hand-writing  of  his  will ;  and  no 
objection  was  taken  to  it,  either  at 
the  bar  or  by  the  Court.  ibid. 

11.  Traditionary  reputation  is  evidence 
of  boundary  between  two  parishes 
and  manors ;  and  this,  though  the 
old  persons  deceased  making  the  de- 
clarations claimed  rights  of  common 
on  the  respective  wastes,  which 
might  be  enlarged  by  such  evi- 
dence ;  there  being  no  litigation 
pending  or  in  contemplation  at  the 
time,  which  could  induce  a  belief 
that  they  ha4  in  view  to  make  evi- 


dence for  themselves,  though  the 
boundary  had  long  before  been  and 
afterwards  continued  to  be  vexata 
quest io.  Nicholls  v.  Parker,  Exeter 
Sum.  Assizes,  1805,  cor.  Le  Blanc  J. 

331 

12.  But  evidence  of  reputation  of  a 
boundary  between  two  estates  was  re- 
jected. Clothier  v.  Chapman,  Bridge- 
water  Summer  Assizes,  1803,  cor. 
Graham  B.  ibid. 

13.  To  an  action  of  trespass  for  cut- 
ting down  and  converting  trees, 
which  the  defendant  justified  as 
growing  upon  his  soil  and  freehold, 
the  plaintiff  replied  that  the  trees 
were  \n?>  freehold,  and  not  the  free- 
hold of  the  defendant :  and  this  was 
held  to  be  proved  by  shewing  that 
they  grew  on  a  certain  woody  belt, 
15  feet  wide,  which  surrounded  the 
plaintiff's  land,  but  was  undivided 
by  any  fences  from  the  several  closes 
adjoining,  of  which  it  formed  a 
part,  belonging  to  different  owners ; 
and  that  from  time  to  time  the 
plaintiff  and  his  ancestors,  at  their 
pleasure,  cut  down,  for  their  own 
use,  the  trees  growing  within  the 
belt  ;  and  that  the  several  owners 
of  the  different  closes  inclosing  the 
belt  never  felled  trees  there,  though 
they  felled  them  in  other  parts  of 
the  same  closes ;  and  that  when 
they  made  sale  of  their  estates,  the 
trees  in  the  belt  were  never  valued 
by  their  agents,  because  they  were 
reputed  and  considered  to  belong  to 
the  plaintiff  and  his  ancestors  ;  in 
which  the  several  owners  acquiesced. 
Sir  Thomas  Stanley,  Bart.  v.  White, 
T.  51  G.  3.  332 

14.  As  to  evidence  on  non  est  factum 
of  a  schedule  annexed  to  the  deed 
after  the  execution,  see  Deed,  1. 

EXCISE. 

See  Conviction. 
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FREEHOLD. 


FRIENDLY  SOCIETIES. 


EXECUTION. 

If  upon  the  execution  of  a  writ  of 
capias  ad  satisfaciendum,  which  re- 
quires the  sheriff  to  take  and  keep 
the  body,  so  that  he  may  have  it  on 
the  return-day  of  the  writ  at  West- 
minster to  satisfy  the  plaintiff's  of 
their  darnag^es,  costs,  and  charges; 
the  sheritY  hefore  the  return-day 
receive  the  money  due  from  his 
prisoner,  and  thereupon  liberate 
him,  before  he  has  paid  it  over  in 
satisfaction  to  the  party  entitled  to 
it,  he  is  answerable  as  for  an  escape  : 
and  his  return  under  the  common 
rule  of  cepi  corpus,  and  that  he 
detained  the  prisoner  until  he  satis- 
fied him  (the  sherifl^)  the  levy- 
money  indorsed  on  the  writ,  which 
he  had  ready,  as  commanded,  &c. 
is  of  no  avail.  Sluckford  and  An- 
other, Executrix  and  Executor  of 
Slackford,  v.  Austen,  Sheriff  of  Sur- 
rey,  M.  53  G.  3.  "         468 

FORGERY. 

One  indicted  for  forgery  of  a  note, 
having  got  possession  of  and  swal- 
lowed it,  parol  evidence  was  per- 
mitted to  be  given  of  the  contents 
of  the  note :  and  being  destroyed 
no  notice  was  given  to  produce  it. 
Quaere  Spragge's  case  before  Bailor 
J.  ou  the  northern  circuit,  cited.  370 

FREEHOLD, 

To  an  action  of  trespass  for  cutting 
down  and  converting  trees,  which 
the  defendant  justified  as  growing 
upon  his  soil  and  freehold,  the 
plaintiff  replied  that  the  trees  were 
his  freehold,  and  not  the  freehold 
of  the  defendant :  and  this  was  held 
to  be  proved  by  shewing  that  they 
grew  on  a  certain  woody  belt,  15 
feet  wide,  which  surrounded  the 
plaintiff's  land,  but  was  undivided 
by  any  fences  from  the  several  closes 
.adjoining,  of  which  it  formed  part. 


belonging  to  dif^rent  owners; 
and  that  from  lime  to  time  the 
plaintiff'  and  his  ancestors,  at  their 
pleasure,  cut  down,  for  their  own 
use,  the  trees  growing  within  the 
belt,  and  that  the  several  owners  of 
the  difierent  closes  inclosing  the 
belt  never  felled  trees  tlicre,  though 
they  felled  them  in  other  parts  of 
the  same  closes  ;  and  that  when  they 
made  sale  of  their  estates,  the  trees 
in  the  belt  were  never  valued  by 
their  agents,  because  they  were  re- 
puted and  considered  to  belong  to 
the  plaintiff'  and  his  ancestors,  in 
which  the  several  owners  acquiesced. 
Sir  Thomas  Stanley,  Bart.  v.  IVhite, 
r.  51  G.  3.  333 

FRIENDLY  SOCIETIES. 

In  order  to  prevent  the  settlement  of 
an  apprentice  bound  to  a  master 
who  was  residing  in  the  parish  under 
a  certificate  from  a  friendly  society, 
by  virtue  of  the  stat.  33  G.  3.  c.  54. 
it  is  not  sufficient  for  the  certifi- 
cated parish  merely  to  produce  the 
certificate  upon  appeal  to  the  ses- 
sions from  an  order  of  removal  of 
the  apprentice  to  such  parish,  but 
they  must  also  shew  that  such  certifi- 
cate had  been  delivered  to  the  parish 
officers,  as  mentioned  in  sec.  17.  of 
the  act,  before  the  service  of  the 
apprentice.  The  King  v.  the  Inha- 
bitants of  Egremont,   T.     5!  G.  3, 

253 

GAME. 
See  Hunting. 

GUARANTEE. 
See  Pleading,  1. 

HABEAS  CORPUS. 
See  Pressing. 

HOTCHPOT  INTEREST. 

See  Insurance,  7. 

HUNT, 


INDICTMENT. 
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HUNTING. 

The  plaintiff's  dogs  having'  hunted 
and  caught,  on  the  defendant's 
land,  a  hare  started  on  the  land  of 
another,  the  property  is  thereby 
vested  in  the  plaintiff,  who  may 
maintain  trespass  against  the  defen- 
dant for  afterwards  taking  away  the 
hare.  And  so  it  would  be,  though 
the  hare,  being  quite  spent,  had 
been  caught  by  a  labourer  of  the 
defendant  for  the  benefit  of  the 
hunters.  Churchxuard  v.  Studdy,  T. 
5\  G.3.  249 

IMPRESS. 

See  Pressing. 

INDEMNITY. 
See  Pleading,   I. 

INDEMNITY  ACT,  (Annual.) 
See  CoRPOKATioN,  2. 

INDICTMENT. 

See  Perjury. 

1.  The  exchanging  guineas  for  bank- 
notes, taking  tile  guineas  in  such 
exchange  at  a  higher  value  than 
they  were*  current  for  by  the  King's 
proclamation,  is  not  an  offence 
against  the  stat.  5  Si.  6  Ed.  6.  c.  19. 
The  Kmg  v.  De  Yonge,  T.  51  G.  3. 

4i)2 

2.  A  great  number  of  persons  at 
Birmingham,  (2j00)  admitting  of 
an  extension  to  20,000,  covenanted 
by  a  deed  of  co-paitnership  to  raise 
a  large  capital  (20,000/.)  by  small 
subscriptions  of  1/.  for  each  share, 
for  the  purpose  of  buying  corn, 
grinding  it,  making  l)read,  and 
dealing  in  and  distributing  flour  or 
bread  amongst  the  partners,  under 
the  name  and  firm  of  The  Birming- 
ham Flour  and  Bread  Company, 
and  under  the  management  of  a 
committee  ;  and  covenanted  that  no 
partner  should  hold  more  than  20 
shares,  unless  the  same  should  come 


to  him  by  marriage,  &c.  ov  act  of 
law ;  and  that  each  member  should 
weekly  purchase  of  the  co-partner- 
ship a  certain  quantity  of  bread  or 
flour,  not  exceeding  Is.  in  value, 
for  each  share,  as  the  committee 
should  appoint;  and  that  no  partner 
should  assign  his  share,  unless  the 
assignee  should  enter  into  covenant 
with  the  other  partners  for  the  per- 
formance of  all  covenants  in  the  ori- 
ginal deed;  and  that  the  majority  of 
partners  at  a  public  meeting  may 
make  bye-laws  to  bind  the  whole. 

And  upon  an  indictment  against 
several  of  the  partners,  charging 
them,  upon  the  stat.  6  G.  I.e.  18. 
s.  18.  and  19.,  as  for  a  public  nui- 
sance, with  intending  to  prejudice 
and  iiggrieve  divers  of  the  king's 
subjects  in  their  trade  and  com- 
merce, under  false  pretences  of  the 
public  good,  by  subscribing,  col- 
lecting, and  raising,  and  also  by 
making  subscriptions  towards  raising, 
a  large  sum  tor  establishing  a  new 
and  unlawful  undertaking,  tending  to 
the  common  grievance,  d^"c.  of  great 
numbers  of  the  king's  subjects  in 
their  trade  and  commerce,  i.  e.  mak- 
ing subscriptions  towards  raising 
20,000/.  in  20,000  shares,  for  the 
purpose  of  buying  corn,  and  grind- 
ing and  making  it  into  flour  and 
bread,  and  dealing  in  and  distribut- 
ing the  same  ;  and  also  with  presum- 
ing to  act  as  a  corporate  body,  and 
pretending  to  raise  a  transferable 
and  assignable  stock,  for  the  same 
purposes ; 

The  jury  having  found  specially, 
that  the  comi)any  was  originally, 
(during  the  high  price  of  provisions) 
in.-tituted  from  laudable  motives,  and 
for  the  purpose  of  more  regularly  sup' 
plying  the  town  of  B.  and  the  neigh- 
bourhood with  flour  and  bread,  and 
that  the  sanie  was  originally,  and  still 
is,  beneficial  to  the  inhabitants  at  large, 
but  is  {i.e.  at  the  time  of  finding 
the  special  verdict,  which  does  not 
include  the  time  of  the  oflence 
charged 
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INDICTMENT. 


INQUIRY,  WRIT  OF. 


charged  in  the  indictment)  prejudi- 
cial to  the  bakers  and  millers  of  the 
town  and  neighbourhood  in  their 
trades : 

The  Court  gave  judgment  for  the 
defendant?,  considering  the  case  not 
to  be  within  the  stat.  6  G.  1.  c.  18. 
*.  18  &  19.,  on  which  the  indictment 
was  framed.     For, 

1st,  The  fact  of  any  nuisance  is 
negatived  by  the  special  verdict, 
during  the  time  to  which  the  offences 
charged  relate. 

2dly,  Though  the  defendants  are 
found  to  have  raised  a  large  capital 
by  small    subscriptions,    which    is 
one  ingredient  of  a  nuisance  men- 
tioned in  the  act ;  {i.  e.  where  re- 
ferable to  undertakings  prohibited 
by  the  act ;)  and  though  the  shares 
were  made  transferable  to  a  certain 
extent,  {but  to  a  certain  extent  only,) 
i.  €.  upon  the  vendee's  entering  into 
similar  covenants  with  the  original 
partners  ;  which  may  be  another  in- 
gredient of  a  nuisance  in  the  act ; 
and    though    the   defendants   have 
assumed  certain  equivocal  indicia  of 
a  corporation,  i.  e.  the  taking  a  com- 
mon name,  (though  this  was  not 
found  by  the  jury,)  having  a  manag- 
ing committee,  general  meetings  and 
a  power  to  make  bye-laws  ;  yet  all 
these  things  being  done /or  the  pur- 
pose of  buying  corn  andmaking  it  into 
Jiour  and  bread  for  the  supply  of  the 
partners,  which  does  not,  upon  the 
face  of  it,  appear  to  be  a  dangerous 
and  mischievous  vmdertaking,  tend- 
ing to  the  common  grievance,  &c. 
rior  is  found  in  fact  so  to  be ;  and 
not  being  one  of  the  specific  nui- 
sances prohibited  by  the   statute ; 
namely,  the  acting  or  pretending  to 
act  as  a  body  corporate ;  the  rais- 
ing or  pretending  to  raise  transfer- 
able stock;  (even  if  that  be  a  nui- 
sance per  se  within  the  act,  without 
reference  to  the  nature  of  the  under- 
taking ;)  the  transferring  or  pretend- 
ing to  transfer  any  shares  in  such 
stock  without  authority  by  statute  ; 
|the  jicting  or  pretending  to  act  un- 


der any  charter  granted  for  special 
and  diflereiit  purposes  by  persons- 
using  such  charter  for  raising  and 
transferring  stock ;  or  so  acting 
under  any  obpolete  charter,  become 
void  or  voidable  by  non  user,  abu- 
ser, or  dissolution  ;  it  is  not  within 
the  terms  aad  intent  of  the  nuisances 
created  by  that  statute.  The  King  v, 
Webb,  Barber,  Townshend,  Parkes, 
Ledsam,  Warner,  Pritchet,  und  God- 
rington.  T.  51  G.  3.  406 

INFERIOR  COURT. 
See  Costs,  1.  3. 

INHERITANCE. 

See  Action  on  the  Case,  2. 

INQUIRY,  WRIT  OF. 

1.  Leave  was  given  to  the  plaintiff  in 
debt  on  bond  conditioned  to  perforin 
an  award,  after  judgment  recovered, 
to  execute  a  writ  of  inquiry  upon 
the  stat.  8  &  9  ^T.  3.  c.  11 .  a.  8.  after 
a  writ  of  error  allowed,  and  to  sign 
a  new  judgment  on  the  terms  of 
paying  costs,  and  putting  the  de- 
fendant in  statu  quo,  &c.  Jlan- 
bury  V.  Guest,  T.  51  G.'S.  401 

2.  The  Court  vvoi^d  not  direct  a  writ 
of  inquiry  to  be  executed  after 
judgment  by  default  in  an  action  of 
debt ;  but  referred  it  to  the  master 
to  ascertain  what  was  due,  upon 
the  application  of  the  defendant 
after  execution  executed.  Taylor  v. 
Cupper,  T.  b\  G.  3.  442 

3.  After  judgment  b}-  default  in  an 
action  of  indebitatus  assumpsit,  to 
recover  del  credere  commissions  for 
guarantying  sums  insured  upon  po- 
licies; which  commissions  are  due 
upon  entering  into  the  contract  of 
guarantie;  the  defendant  cannot  set 
off  in  reduction  of  damages  the  a- 
mount  of  losses  not  indemnified.  Ca- 
ruthers  v.  Graham,  M.  52  G.  3.  406 

4.  In  covenant  upon  a  deed  of  indem- 
nity, whereby  the  plaintiffs  cove- 
nanted  to  indemnify  the  Bank  of 

England 
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Efigland  against  advances  to  L.  and 
B.  on  bills  of  exchange  to  the 
amount  of  100,000/.,  and  the  de- 
fendant and  others  agreed  to  indem- 
nify the  plaintiffi  to  the  sarae 
amount,  in  certain  aliquot  propor- 
tions, of  which  the  defendant's  pro- 
portion was  5000/. ;  and  the  plain- 
tiffs alleged  that  they  had  been 
obliged  to  pay  the  whole  100,000/. 
to  the  Bank,  and  demanded  of  the 
defendant  his  proportion  of  5000/. ; 
in  which  action  the  plaintiffs  had 
.  judgment  upon  demurrer  ;  the 
Court  refused  to  refer  it  to  the 
Master  to  compute  the  principal 
•and  interest  due  on  the  deed  ;  con- 
sidering that  it  was  not  a  mere 
computation  of  principal  and  inte- 
jesl,  but  that  it  was  open  to  the 
defendant  before  the  sherift"*s  jury, 
to  enter  into  questions  of  colla- 
teral satisfaction  of  the  plaintiffs' 
demand  from  securities  and  effects  of 
L.  and  B.,  the  principals,  in  their 
iiands.  Denison  and  Others  v.  Mair, 
M.  52  G.  3.  623 

INSURANCE. 

3.  If  a  neutral  American  ship,  in- 
sured here,  be  captured  by  a 
French  ship,  and  condemned  in  a 
French  Court  as  prize,  upon  the 
express  ground  stated  in  the  sen- 
tence of  conden\nation  (which  is  evi- 
dence for  this  purpose)  that  the 
ship  was  not  properly  documented 
according  to  the  existing  treaty  be- 
tween France  and  the  United  States 
o{  America,  (conjointly  with  the  sup- 
pression of  papers  by  the  captain 
.  after  the  capture  :  on  which  no 
opinion  was  given  by  the  Court  ;) 
the  neutral  assured  cannot  recover 
their  loss  against  the  British  under- 
writer, although  there  was  no  war- 
ranty or  representation  that  the  ship 
was  American:  the  neglect  of  the 
ship-owners  themselves,  who  are 
i)ound  a,t  their  peril  to  provide  pro- 


per national  documents  for  their 
ship,  being  in  such  a  case  the  effi- 
cient cause  of  the  loss.  Neither 
can  the  agent  of  the  assured,  some 
of  whom  were  also  interested  in  the 
cargo  as  well  as  the  ship,  recover  for 
the  loss  of  the  cargo  insured,  which 
was  also  condemned  at  the  same 
time  and  for  the  same  reason  ;  such 
assured  of  the  goods  being  impli- 
cated in  the  same  neglect  in  their 
character  of  ship-owners.  But  it  is 
otherwise  in  the  case  of  a  mere 
assured  of  goods,  who  is  not  answer- 
able for  the  ])roper  documenting  of 
the  ship,  without  a  warranty  or  re- 
presentation of  her  national  charac- 
ter. Bell  and  Others  v.  Carstairs, 
r.  51  G.  3.  374 

2.  A  ship  being  obliged  to  put  into 
a  place  of  safety  in  the  course  of  her 
voyage,  in  consequence  of  damage 
incurred  by  a  sea-peril ;  if  the  owner 
do  not  abandon,  but  merely  apply 
to  the  underwriters  for  directions 
how  to  proceed  upon  an  estimate  of 
the  expenses  of  repair,  who  decline 
interfering,  he  cannot  afterward^ 
convert  it  into  a  total  loss,  on  ac- 
count of  the  expenses  of  the  salvage 
being  found  in  the  result  to  have 
exceeded  the  value  of  the  ship, 
which  was  ultimately  sold  in  the 
place  into  which  she  had  been  driven 
by  distress ;  though  the  sale  was 
directed  by  the  assured  to  be  made 
on  account  of  all  concerned.  Mar- 
tin V.  Crokatt,  M.  52  G.  3.         465 

3.  If  a  ship  be  insured  at  and  from 
a  certain  place,  where  in  fact  she  is 
not  at  the  time,  but  arrives  there 
after  some  interval,  (but  the  fact  is 
not  communicated  to  the  under- 
writers, who  do  not  call  for  inform- 
ation on  the  subject ;)  it  is  a  ques- 
tion for  the  jury,  whether  the  delay 
which  intervened  materially  varied 
the  risk  :  and  they  held  it  did  not 
in  a  case  where  the  insurance  being 
effected  on  the  13th  of  August  in 
London,  on  goods  at  and  from  Heli- 
goland 
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goUind  to  the  Baltic,  and  the  vessel 
did  not  sail  from  the  Thames  till  the 
27th,  to  which  was  to  be  added  the 
further  time  for  reachinj?  Heligo- 
land.   Hull  V.  Cooper,  M.  52  G.  3. 

479 

4.  Where  in  a  policy  of  insurance  on 
a  voyage  up  the  Mediterranean  on 
the  coast  of  Spain,  the  underwriters 
stipulated  that  they  would  not  be 
liable  higher  up  the  Mediterranean 
than  Tarragona  ;  the  assured  could 
not  recover  where  the  captain  of 
the  ship.through  entire  ignorance  of 
the  coast,  when  the  occasion  and 
the  terms  of  the  policy  required 
him  to  distinguish,  went  into  Bar- 
celona,  an  enemy's  port,  which  is 
higher  up  than  Tarragona  :  for  this 
was  either  a  deviation  without  any 
just  cause,  (and  on  this  ground  the 
plaintiff  was  held  not  entitled  to 
any  return  of  premium  ;)  or  there 
was  a  failure  of  an  implied  warranty 
on  the  part  of  the  assured,  that  a 
captain  and  crew  of  competent  skill 
and  knowledge  for  the  declared 
purpose  of  the  voyage  should  be 
provided.  Tait  v.  Levi,  M.  52  G.  3. 

481 

5.  A  wrong  description  of  the  person, 
to  whom  a  licence  from  the  Crown 
to  trade  with  the  enemy  is  granted, 
invalidates  it.  As  where  he  was 
described  to  be  *'  of  London,  mer- 
chant ;"  whereas  he  was  resident  at 
the  time  at  Heligoland,  from  whence 
he  passed  into  Germany,  intendingio 
return  immediately  and  settle  in 
London.  Klingender  v.  Bond,  M. 
52  G.  3.  484 

6.  An  insurance  was  effected  on  goods 
on  board  ship  or  ships  from  the  Ca- 
nary Islands  to  London,  and  at  the 
time  the  assured's  agent,  who  ef- 
fected the  policy,  knew  that  one  of 
the  ship  or  ships  was  named  the  Pre- 
sident ;  and  at  the  same  time  there 
was  a  paper  of  communication  stuck 
\ip  at  Lloyd's,  that  "  the  Howard, 
Marsh,  arrived  off  Dover,  from  Te- 


neriffe  ;  sailed  24th  ult. ;  on  the 
27ih,  off  the  Salvages,  fell  in  with 
the  President,  Owens,  from  Lanza- 
rette,  deep  and  leaky  :"  but  the 
agent  did  not  communicate  his 
knowledge  of  the  ship's  name  to 
the  underwriters :  held  that  the 
policy  was  thereby  avoided,  though 
the  intelligence  afterwards  turned 
out  to  be  false.  Lynch  v.  Duntford, 
in  Error,  M.  52  G.  3.  494 

7.  The  ship   Ross  belonging  to   the 
Plaintiffs,  and  the  ship  Atlantic,  (on 
which  this  question  arose)  to  Fisher 
and  Co.,   and  the  cargoes  to  other 
persons,  were  insured  on  a  former 
voyage,  and  captured  by  the  Spani- 
ards, and  carried  into  Spain ;  and 
the  underwriters  upon  the  Atlantic, 
of  whom  the  defendant  was  one, 
paid  as  for  a  total  loss.     But  while 
proceedings  for  condemnation  were 
pending  in  the  Prize  Court  in  Spain, 
Cowan  (residing  there)  having  been 
severally  empowered  by  the  differ- 
ent owners  to  claim  restitution,  and 
to  enter  into  compromise  with   the 
captors  for  giving  up   part  of  the 
cargoes  on  the  restitution  of  the  re- 
mainder and  of  the  ships,  and  to 
defray  all  costs  and  charges  thereon, 
and  to  forward  the  ships  and  goods 
restored  to  London,  and  to  pay  all 
demands  on  the    ships  and  goods, 
agreed  with  the  captors,  subsequent 
to   the  cessation  of  hostilities,  (and 
the  captures  and  subsequent  peace 
were  held  in  the  Court  of  Admi- 
ralty here  to  bind  the  property  cap- 
tured,) that  upon  giving  up  to  them 
part  of  each  cargo,  the  rest  and  the 
ships  should  be  restored  for  the  com- 
mon  benefit  of  the  original  owners  of 
both  ships  and  cargoes,  in  the  lump. 
On  v/hich  Cowan  advised  the  plain- 
tiff that  he  should  consign  the  At.- 
luntic  to  them,  with  their  own  ship, 
the  Ross,  and  draw  bills  on  them, 
(which    were   afterwards   accepted 
and  paid,)  for  the  general  expenses  of 
tflecting    the     arrangement    with 
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Ahe  captors,   and  for  the  outfit  of 
both  ships,  and  referred  to  this  in- 
formation to  jruide  them  with  re- 
spect   to  insurance:    on  which  the 
plaintiffs  insured  the  Atlantic  by  a 
pohcj',   "  on   ship,    or   on  salvage 
♦'  charges,  or  on  any  interest  as  may 
"  be  hereafter  declared  by  the  as- 
"snred;"    and  after  a  subsequent 
capture  of  her  by  the  French,  de- 
clared against  the  defendant,  (who 
had  also  underwritten    this  second 
policy)  and  averred  the  interest  to  be, 
\st,  in  themselves,  and  'idly,  z/i  Fisher 
xind  Co.,  the  original  owners  of  the 
ship  Atlantic,     And  held  that  the 
plaintitFs  had  an  insurable  interestj 
as  well  on    account  of  the   whole 
property  captured  (of  which  they 
^wned  the  other  ship  Ross)    having 
Jueen  restored  at  the  sacrifice  of  part 
of  the  cargoes,  for  the  common  be- 
nefit of  all ;  which  created  in  them 
a  hotchpot  interest  in  the  ship  Atlan- 
tic; and  also  as  representing  Cowan, 
who  was  efnpowered  to  act  as  attor- 
ney for  all  the  original  owners,  and 
to  whom  such  restitution  in  hotch- 
pot was  made  for  their  common  be- 
nefit, and  who  had  incurred  charges 
and  drawn  bills  on  the  plaintiffs  on 
account  of  the  common  concern, 
which  had  been  accepted  and  paid 
by  them  ;  and   Cowan  having  had 
authority  to  insure  from  Fisher  and 
Co.,  the  original  owners,  under  their 
order,    on  obtaining  restitution,  to 
J'orward  the  ship  to  London,  and  to 
pay  all  claims  and  demands  on  her. 
Though    the    plaintiffs    would    be 
amenable  out  of  the  money  reco- 
vered to  the  several  persons  inte- 
rested, in  proportion  to  their  several 
claims  on  the  property  in  hotchpot, 
and  amongst  others  to  the  defendant 
himself,   as  an  underwriter  on  the 
first  policy,  upon  which  he  had  paid 
as  for  a  total  loss  to  Fisher  and  Co. 
Robertson  and    Others  v.  Hamilton, 
M.  52  G.  3.  523 


JOINDER  IN  ACTION. 

Where  a  banking  trade  was  carried  on 
in  the  name  of  father  and  son,  in 
whose  joint  names  the  accounts  with 
the  customers  were  headed  in  the 
banking  books,  the  father  cannot 
sue  alone  for  the  balance  of  an  ac- 
count over-drawn  by  a  customer, 
without  giving  distinct  proof  that 
the  son,  though  proved  to  be  a 
minor,  had  no  property  in  the  bank- 
ing fund,  or  share  in  the  business  as 
a  partner.  Teed  v.  Elworthy,  T. 
51  G.  3.  210 

JURISDICTION. 

See  Pehjury,  1. 

1.  In  an  action  for  maliciously  arrest- 
ing and  imprisoning  the  plaintiff 
upon  a  plaint  for  debt  in  the  sheriffs' 
court  in  London,  without  reasonable 
or  probable  cause,  it  is  sufficient  to 
allege  and  prove  that  the  plaint  was 
made  "  at  the  sherifis'  court  in  Lon- 
don, before  J.  A.,  one  of  the  sheriffs, 
&c." 

The  usual  course  of  that  court, 
upon  the  abandonment  of  a  suit  by 
the  plaintiff,  being  to  make  an  entry 
in  the  minute-book  of  "  with- 
drawn" by  the  plaintiff's  order, 
opposite  to  the  entry  of  the  plaint; 
held  that  proof  of  such  entry  in  the 
minute-book  was  sufficient  to  prove 
an  allegation  that  the  former  suit  was 
"  wholly  ended  and  determined." 

And  a  general  allegation  that  the 
plaintiff  was  arrested  "under  and  by 
virtue  of  the  plaint,"  is  proved  by 
shewing  the  plaint  entered  and  the 
subsequent  arrest;  though  it  also 
appeared  that  the  officer  making 
the  arrest  first  received  a  paper  in 
the  nature  of  a  warrant,  (but  which 
was  no  warrant,  but  only  the  parol 
direction  of  the  sherift^  which  is 
good  by  the  custom,  reduced  into 
writing  to  avoid  mistake,)  directing 
him  to  make  the  arrest;  and  though 
the  Stat.  12  Geo.  1.  c.  '29.  requires  a 
previous 
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previous  affidavit  of  the  debt,  which 
had  been  made  in  this  case.  Arun- 
dell  V.  White,  T.  51  G.  3.  316 

3.  The  Stat.  12  Car.  2.  c.  24.  s.  45. 
giving  summary  jurisdiction  in  of- 
fences against  the  excise,  amongst 
others,  to  two  or  more  justices  of 
the  peace,  residing  near  to  the  place 
where  such  offence  shall  be  committed, 
is  confined  to  justices  of  the  peace 
of  the  county,  &c.  wherein  the  of- 
fence was  committed.  Rex  v. 
Chandler,  T.  51  G.  3.  267 

See  further  Conviction. 

8.  In  declaring  in  scire  facias  on  a  re- 
cognizance of  bail,  taken  in  an  ac- 
tion by  original,  there  is  no  incon- 
gruity in  stating  that  the  recogni- 
zance was  taken  in  an  action  "  then 
"  lately  commenced  and  depending 
"  in  B.  R.;"  for  the  action  may  be 
said  to  commence  in  this  court  when 
its  jurisdiction  attaches  upon  the 
original  writ  sued  out  of  Chancery. 
Mayo  V.  Rogers  and  Another,  Bail  of 
Cracklow,  M.  52  G.  3.  539 

JUSTICES  OF  PEACE. 
See  Jurisdiction,  2. 

In  trespass  against  magistrates  for  an 
act  done  by  them  ex  officio,  the 
plaintiff  must  shew  atnisiprius  that 

",  he  proceeded  upon  a  writ  sued 
out  within  six  months  after  notice 
to  them  of  the  action,  although 
there  be  a  continuing  cause  of  ac- 
tion ;.  and  therefore  the  plaintiff 
must  shew  a  return  and  continuance 
of  the  first  writ  if  the  second  be 
out  of  the  time  fixed  by  the  notice. 
Weston  V.  Fournier  and  Another,  M. 
52  G.  3.  491 

LABOURERS. 

&:p  Waqes,  Rate  of.     Master 
AND  Servant. 

LANDLORD  AND  TENANT. 

1.  Where  tenant  from  year  to  year 
underlet  part  of  the  premises,  and 
then   gave  up  to  his   landlord  the 


part  remaining  in  his  own  possession, 
without  either  receiving  a  regular 
notice  to  quit  the  whole,  or  giving 
notice  to  quit  to  his  sub-lessee,  or 
even  surrendering  that  part  in  the 
name  of  the  whole  (supposing  that 
any  thing  short  of  a  regular  notice 
to  quit  from  the  landlord  to  his 
immediate  tenant  would,  after  such 
sub-letting,  have  determined  the 
tenancy  in  the  whole ;)  yet  the 
landlord  cannot  entitle  himself  to 
recover  against  the  sub-lessee,  (there 
being  no  privity  of  contract  be- 
tween them,)  upon  giving  half 
a  year's  notice  to  quit  in  his  own 
name,  and  not  in  the  name  of  the 
first  lessee ;  for  as  to  the  part  so  un- 
derlet the  original  tenancy  still  conti- 
nued undetermined.  Pleasant,  Lessee 
ofHayton,  v.  Benson,  T.51G.  3.  234 

2.  Where  a  farm  was  leased  for  21 
years,  at  a  rent  of  180/.  per  ann. 
consisting,  as  described  in  the  lease, 
of  the  Town  Barton,  and  its  several 
parcels  described  by  ijame,  at  the 
rent  of  83/.,  other  closes  named, 
at  other  rents  of  51.,  51.,  and  1/.; 
and  the  SAepjOe«jBar*o«,  and  its  several 
parcels  described  by  name,  at  86/. : 
with  a  power  reserved  to  either 
party  to  determine  the  lease  at 
the  end  of  14  years,  on  giving  two 
years'  previous  notice  :  Held  that  a 
notice  by  the  landlord  to  his  tenant 
to  quit  "  Town  Barton,  &c.  agree' 
ably  to  the  terms  of  the  covenant  be- 
tween us  on  the  expiration  of  the 
14th  year  of  your  term,"  given  in 
due  time,  was  sufficient.  Doe,  Lessee 
ofRodd,  V.  Archer,  T.  51  G.  3.   245 

3.  A  notice  to  quit  a  part  only  of 
premises   leased    together   is   bad. 

ibid. 

LIBEL. 

See  Privilege. 

LICENCE  TO  TRADE. 

A  wrong  description  of  the  person, 
to  whom  a  trading  licence  from  the 

Crowu 


MASTER  AND  SERVANT. 

Crown  to  trade  with  the  enemy  is 
granted,  invalidates  it ;  as  where  he 
was  described  to  be  "  of  London, 
merchant ;"  whereas  he  was  resi- 
dent at  the  time  at  Heligoland,  from 
whence  he  passed  into  Germany,  in- 
tending to  return  immediately,  and 
settle  in  London.  Klingender  v. 
Bond,  M.  53  G.  3.  484 

LONDON,  SHERIFFS'  COURT 
OF. 

See  JuuisDicTioN,  1. 
MALICIOUS  PROSECUTION. 

If  the  plaintiff)  in  an  action  for  a  ma- 
licious prosecution,  offer  to  prove 
at  the  trial  the  original  record  of  the 
indictment  and  acquittal,  or  a  true 
copy  thereof,  such  evidence  must 
be  received,  though  there  were  no 
order  of  the  Court,  or  fiat  of  the 
Attorney-General,  allowing  the 
plaintiff'a  copy  of  such  record  :  but 
the  officer  who,  without  such  autho- 
rity, produces  the  record,  or  gives 
a  copy  of  it,  to  the  party,  is 
answerable  for  the  contempt  of 
Court  in  so  doing  ;  and  the  Judge 
at  nisi  prius  would  not  compel  him 
to  produce  the  record  in  evidence, 
without  such  authority.  Legatt  v. 
Tollervey,  T.  51  G.  3.  303 

MASTER  AND  SERVANT. 

Under  the  slat.  20  G.  2.  c.  19.  s.  2. 
for  regulating  servants  in  husbandry, 
artificers,  and  other  labourers  there 
mentioned,  if  a  justice  of  the  peace, 
upon  a  complaint  made  to  him 
ot  the  misconduct  of  such  persons 
in  their  employments,  sentence  the 
offender  to  be  committed  to  the 
house  of  correction  for  a  time  not 
exceeding  one  calendar  month,  he 
must,  if  he  intend  to  proceed  upon 
that  statute,  also  sentence  him 
there  to  he  corrected  and  held  to  hard 
labour:  but  the  statute  gives  the 
justice  an  option  to  punish. the  of- 
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fender  in  that  manner,  or  otherwise, 
by  abating  part  of  his   wages,   or 
by  discharging  him   from   his  em- 
ployment.     And    the    mfeaning  of 
the  terms,  '<  there  to  he  corrected," 
is  to  be  understood  of  a  correction 
by    whipping.       But     this     latter 
punishment  cannot  be  inflicted  upon 
the    like   offender  under   the   stat. 
6  G.  3.  c.  25.,  which  enables  the 
justice  to  commit  the  offenders  to 
the   house  of    correction    for  any 
time  not  exceeding  three  months, 
nor  less  than  one  month ;  nor  can 
the   punishments   inflicted   by   the 
two  acts  be  blended.     The  employer 
of  the  servant   is  the    master    for 
whose  service  he  is  retained,    and 
not  the  bailiff" of  the  farm,  who  in 
fact  hires  the  servant.     The  King  v. 
Hoseason,  M.  53  G.  3.  ti05 

MANDAMUS. 

The  stat.  16  Car.  1.  c.  4.  s.  2.  having 
continued  the  stat.  1  Jac.  1.  c.  6., 
the  2d  and  3d  sections  of  which  last 
mentioned  statute,  in  extension  of 
the  stat.  5  Eliz.  c.  4.  authorizes  the 
justices  in  sessions  (with  the  sheriff) 
if  he  conveniently  may,)  to  rate  the 
wages   of    any   labourers,   &c.    or 
workmen    whatsoever,    &c. ;    this 
Court  granted  a  mandamus  to  the 
justices,  &c.  of  Kent,  to  hear  an  ap- 
plication of  the  journeymen  millers 
of  that  county,   praying   them   to 
make  such  rate ;  which  application 
the  justices  had    refused   to   hear 
upon  the  merits;  considering  that 
they  had  no  jurisdiction  over  other 
than  the  wages  of  servants  in  hus- 
bandry.    The  King  v.  The  Justices 
of  Kent,  T.  51  G.  3.  395 

MIDDLESEX  COUNTY 
COURT. 

If   the    plaintiffs   sue    in   a   superior 
court  for  a  demand  of  above  40s., 
which  at  the  trial  is  cut  down  be- 
low  that  sum  by   the  defence  of 
infancy ; 


650 


OUTLAW. 


PARTNERS, 


infancy ;  and  the  jury  thereupon 
find  the  damages  for  the  plaintiff 
under  40*. ;  the  defendant  residing 
in  Middlesex  at  the  time  of  the 
action  brought,  and  liable  to  be 
summoned  to  the  court  there,  is 
entitled,  under  the  stat.  23  G.  2. 
c.  33.  s.  19.,  to  enter  a  suggestion 
on  the  roll  to  that  effect,  entitling 
him  to  double  costs  of  suit.  Bate- 
man  V.  Smith,  T.  51  G.  3.  301 

MILLERS. 
See  Wages,  Rate  of. 

MONEY. 
See  Indictment,  1. 

NOTICE  TO  QUIT. 
See  Landlord  and  Tenant,  I,  2. 

NUISANCE. 

See  Indictment,  2. 

OFFICE. 

S«e.CoRPORATION,  2. 

OUTLAW. 

A  bankrupt  who  has  been  waived, 
(or  outlawed,)  and  her  person  ar- 
rested, and  goods  taken  by  the 
sheriff  under  a  writ  of  capias  utla- 
gatam,  is  not  entitled  to  be  relieved 
on  summary  motion  from  such  ar- 
rest and  levy,  except  upon  the 
terms  of  appearing  to  the  action, 
and  putting  in  and  perfecting  spe- 
cial bail,  although  the  plaintiff  had 
also  proved  her  debt  under  the 
commission,  and  received  a  dividend, 
after  which  the  action  was  com- 
menced for  the  balance.  Summervil 
V.  Isabella  Watkins  and  Others,  M. 
52  G.  3.  536 

OVERSEERS. 

See  POOR-OVIRSEERS. 


PARLIAMENT. 

See  Privilege. 

PARTNERS. 

1.  Where  a  banking  trade  was  carried 
on  in  th€  name  of  father  and  son,  in 
whose  joint  names  the  accounts 
with  the  customers  were  headed 
in  the  banking  books,  the  father 
cannot  sue  alone  for  the  balance  of 
an  account  over-drawn  by  a  cus- 
tomer, without  giving  distinct  proof 
that  the  son,  thuugh  proved  to 
be  a  minor,  had  no  property  in  the 
banking  fund,  or  share  in  the  busi- 
ness as  a  partner.  Teed  v.  Elwcn-thv, 
r.  51  G.  3.  210 

2.  Where  the  plaintiffs  had  dealt  for 
a  long  time  with  two  partners,  not 
knowing    that    they    had   a   third 
partner  during  part  of  the   time, 
and  furnished  them  with  goods,  and 
received  payments  on  account  ge- 
nerally ;  and  previous  to  the  time 
when  the  secret  tri-partnership  was 
dissolved,  goods  had  been  furnished, 
to  cover  which  bills  had  been  paid 
to  the  plaintiffs  by  the  two  ostensible 
partners,  which  were  dishonoured, 
after  the  secret  dissolution  of  the 
tri-partnership, and  then  other  goods 
were  furnished  as  before ;  yet  as  the 
dishonoured   bills  were   afterwards 
delivered  up  by  the  plaintiffs  upon 
the  receipt  of  the  subsequent  good 
bills  :  which  latter  were  more  than 
sufficient  to  cover  the  debts  of  the 
tri-partnership,  though  not  to  co- 
ver,  in    addition,    the    goods    fur- 
nished after  the  dissolution  of  it  : 
Held  that  such  delivering  up  of  the 
old  dishonoured  bills,  upon  receipt 
of  the  new  good  bills,  was  evidence 
of  a  particular  appropriation  of  such 
new  bills  in  payment  and  discharge 
of  the  old  debt ;  of  which  the  se- 
cret third  partner  might  avail  him- 
self  in  an  action  on  the  case  for 
goods  sold  and  delivered,  brought 

against 


PLAINT  in  Sheriff's*  Court  of  Lond. 

ati;ainst  him  jointly  with  the  other 
two  partners. 

But  as  the  other  two  partners  had 
suffered  judgment  to  go  by  de- 
fault, the  plaintiffs  could  not  be 
nonsuited,  but  the  third  partner, 
who  defended,  was  entitled  to  a 
verdict.  Newtuarch  and  Tealby  v. 
Clai/  and  Wm.  and  Thomas  Lumb, 
T.     31  G.  3.  239 

3,  As  to  what  partnerships  are  within 
the  St.  6  G.  1.  c.  18.  against  raising 
subscriptions  for  unlawful  under- 
takings tending  to  the  common 
grievance,  &c.  of  the  subjects  in 
their  trade  and  commerce;  see 
Indictment,  2.,  and  Rex  v.  Webb  and 
Others,  T.  51  G.  3.  406 

PAYMENT  ON  ACCOUNT. 

See  Partners,  2. 

Where  a  creditor  has  debts  due  to  him 
on  different  accounts,  he  may  apply 
a  payment  made  to  him  by  his  debior 
to  either  of  such  debts,  unless  it  be 
specified  at  the  time  to  which  debt 
it  is  to  be  applied.  Hall  v.  Wood 
et  Uxor,  before  Lord  Mansfield  C.  J. 
at  Westminster,  in  Hil.  1785.        243 

PERJURY. 

An  indictment  for  perjury  in  a  cause, 
alleging  that  the  cause  was  tried  at 
the  assizes  before  E.  W.  one  of  the 
Judges,  &c.  before  whom  the  per- 
jury of  the  defendant  was  assigned, 
is  proved  in  substance  by  the  nisi 
prius  record,  which  stated  in  the 
usual  form,  that  the  cause  was  tried 
before  the  then  two  judges  of  assize, 
one  of  whom  was  E.  W.  Rex  v. 
Alford,  at  Bridgexuater  summer  as- 
sizes, 1776,  cor.  Eyre  B.,  and  after- 
wards before  all  the  Judges  in  Hil- 
ary term  1777.  218 

PLAINT  IN  SHERIFFS' 
COURT  OF  LONDON. 
As  to  allegations  of  arrest  and  o^ plaint 
made  and  "withdrawn,  see  Jurisdic- 
tion, 1. 
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PLEADING. 

See  Jurisdiction,  1.  3. 

1.  The  plaintiffs  having  by  indenture 
(to  which  they,  and  L.  and  B.,  and 
the  defendant,  together  with  others, 
were  parties,)  covenanted  to  indem- 
nify the  Bank  of  England  against 
the  advance  of  100,000/.  to  L.  and 
B.  for  nine  months,  upon  certain 
bills  of  exchange,  to  which  the 
plaintiffs,  as  original  guarantees  to 
the  Bank,  had  agreed  to  become 
parties  by  drawing,  accepting,  or 
indorsing  the  same ;  which  bills 
were  stipulated  to  be  drawn,  ac- 
cepted, and  indorsed  for  certain 
proportional  sums,  by  certain  of  the 
parties  (plaintiffs,)  in  manner  and 
form  as  agreed  upon ;  and  which 
were  stated  as  intended  to  be  drawn 
at  65  days  after  date,  or  in  such  other 
manner  as  should  be  agreed  upon  ; 
and  which  bills  might  be  renewed, 
not  exceeding  three  renewals  within 
the  nine  months;  and  the  defend- 
ant, as  a  sub-guarantee  (with  many 
others,  whose  names  were  set  down 
in  a  schedule,  each  for  a  certain 
sum,)  having  agreed  to  indemnify 
the  plaintiffs  to  the  extent  of  2000/. 
against  any  loss  on  such  bills  : 

Held  that  the  plaintiffs  having, 
on  the  failure  of  L.  and  B.,  been 
obliged  to  pay  the  whole  100,000/., 
with  interest,  to  the  Bank  for  its 
advances  on  all  the  bills,  it  was  not 
necessary  for  them,  in  declaring  on 
the  covenant  against  the  defendant, 
a  sub- guarantee  for  the  amount 
of  his  particular  stipulated  indem- 
nity, to  specify  the  several  days  and 
times  of  payment,  &c.  of  the  differ- 
ent bills  which  were  drawn,  accept- 
ed, or  indorsed  by  them  ;  such  dis- 
criminating particulars  of  the  mass 
of  bills  drawn  having  become  unne- 
cessary in  the  event,  inasmuch  as  the 
plaintiffs,  the  primary  guarantees  of 
the  Bank,  had  been  obliged  to  pay 
the  whole   sum   for  which  all  the 

bills 
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bills  were  drawn ;  and  consequently 
each  sub-guarantee  had  become  Ha- 
ble  for  the  whole  amount  of  his 
separate  sub-indemnity.  But  it  is 
sufficient  to  allege,  generally,  that 
the  Bank  had  advanced  and  lent 
to  L.  and  jB.  the  whole  sum  of 
100,000/.  by  way  of  discount  on 
certain  bills  of  exchange  drawn,  ac- 
cepted, and  indorsed,  in  manner  and  to 
the  respective  amounts  mentioned  in  the 
indenture  :  that  L.  and  B.  had  drawn 
certain  hills  of  exchange  according  to 
the  form  and  effect,  true  intent  and 
meaning  of  the  indenture,  to  the  amount 
of  100,000/.  for  the  purpose  of  be- 
ing discounted  by  the  Bank,  for  the 
use  of  L.  and  B.  in  the  several  and 
respective  amounts  mentioned  in  the 
deed,  videlicet,  (stating  the  amount 
of  the  several  bills  for  the  pro- 
portional sums,  and  the  names  of 
the  primary  guarantees  by  whom 
they  were  to  be  drawn,  accepted,  or 
indorsed,  as  agreed  upon  ;)  and  that 
before  the  said  bills  became  due  L. 
and  B.  became  unable  to  pay  them, 
and  did  not  at  any  time  pay  them  ; 
by  reason  of  which  the  plaintiffs 
were  obliged  to  pay  to  the  Bank 
100,000/.  on  account  of  such  bills, 
&c.;  and  that  the  defendant  (and 
the  other  sub-guarantees)  had  not 
indemnified  the  plaintiffs. 

But  as  the  facts  of  such  bills  hav- 
ing been  drawn  and  become  due, 
(out  of  which  arose  the  obligation 
of  the  plaintiff  to  pay  the  Bank  the 
amount  of  such  bills^  and  the  obli- 
gation of  the  defendant  to  indemnify 
the  plaintiffs  for  his  proportion  of 
such  payment,)  and  the  fact  of  such 
payment  by  the  plaintiffs,  constitute 
the  gist  of  such  an  action,  they  must 
be  alleged  with  time  and  place ;  and 
therefore  where  it  was  only  alleged 
that  the  Bank  (after  the  deed  of 
covenant,)  to  wit,  on  the  2Sth  of 
August,  1810,  at  Westminster,  &c. 
advanced  and  lent  to  L.  and  B. 
100,000/.  by  way  of  discount  on 


certain  bills  of  exchancje,  &c. :  (as 
before:)  that  L.  and  B.  drew  cer- 
tain bills  of  exchange,  &c.  to  the 
amount  of  100,000/.  &c ,  which 
said  bills  were  accepted,  &c. :  that 
before  the  said  bills  became  due  L. 
and  B.  became  unable  to  pay,  &c. 
by  reason  of  which  said  premises  the 
plaintiffs  became  damnifted  and  were 
forced  and  obliged  to  pay,  and  did 
THEN  and  there  necessarily  pay  the 
Bank  100,000/.  On  account  of  such 
bills,  •&c. :  the  time  was  held  to  be 
insufficiently  laid :  for  the  word  then 
must  refer  to  the  28th  o^  August,  the 
very  day  of  the  advance  by  the 
Bank  upon  the  bills,  which  could 
not  have  become  due  till  a  subse- 
quent day ;  and  then  it  would  ne- 
gative the  allegation  that  the  plain- 
tiffs were  forced  and  obliged  to  pay 
the  Bank  on  the,  same  day,  and 
make  the  whole  repugnant  and 
senseless  :  and  advantage  may  be 
taken  of  this  on  special  demurrer. 
Denison  and  Others  v.  Richardson, 
T.  51  G.  3.  291 

2.  In  declaring  in  scire  facias  on  a  re- 
cognizance of  bail,  taken  in  an  action 
by  original,  there  is  no  incongruity 
in  stating  that  the  recognizance  was 
taken  in  an  action  "  then  lately  com- 
menced and  depending  in  B.  R.;" 
for  the  action  may  be  said  to  com- 
mence ih  this  court,  when  its  jurisdic- 
tion attaches  upon  the  original  writ 
sued  out  of  Chancery.  Mayo  v. 
Rogers  and  Another,  Bdil  of  Crack- 
low,  M.  52  G.  3.  539 

POOR,  OVERSEERS  OF. 

Where  a  pauper  had  been  put  in  pos- 
session of  a  cottage  40  years  ago  by 
the  then  existing  overseers  of  the 
poor,  and  had  continued  in  the 
parish  pay,  and  the  cottage  had 
been  from  time  to  time  repaired  by 
different  overseers  till  two  years  ago, 
when  the  pauper  disposed  of  it  to 
the  defencbnt,  and  went  away :  yet 
held   that    the    existing    overseers 

could 
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<^oul(l  not  maintain  ejectment  for  it, 
liaving  no  derivative  title  as  a  cor- 
poration from  llieir  predecessor,  so 
as  to  connect  themselves  in  interest 
with  the  overseers  by  whom  the 
pauper  was  put  in  possession;  and 
the  pauper  haviup;'  done  no  act  to 
recognize  his  holding  under  the 
demising  sets  of  overseers.  Doe, 
Lessee  of  Grundy  and  Others,  v. 
Clarke,  M.  53  G.  3.  488 

POOR'S  RATE. 

1.  The  trustees  of  a  Methodist  cha- 
pel, receiving  money  annually  for 
the  rents  of  the  pews,  are  rateable 
for  the  profits  made  of  the  building, 
though  in  fact  they  expended  the 
whole  of  what  they  received  in 
making  disbursements  for  repairs, 
&c.,  and  attendants  in  the  chapel, 
and  in  paying  the  salaries  of  the 
preachers ;  considering  that  these 
latter  in  effect  were  entitled  to  re- 
ceive the  surplus  profit,  after  paying 
all  necessary  expenses  of  the  chapel ; 
and  therefore  that  the  rate  was  sub- 
stantially upon  them,  through  the 
medium  of  the  trustees,  who  re- 
ceived the  profits  in  the  first  in- 
stance. The  King  v.  Agar  and  Others, 
T.  51  G.  3.  256 

2.  The  Stat.  6  Geo.  3.  c.  70.  for  bet- 
ter supplying  the  inhabitants  of  Bath 
with  water,  reciting  that  there  were 
springs  of  water  in  the  neighbour- 
hood belonging  to  the  corporation, 
enacts  that  they  shall  have  power 
and  authority  to  cause  the  water  to 
be  conveyed  from  such  springs  to 
the  city,  and  gives  them  authority 
to  enter  upon  and  break  up  the  soil 
of  any  public  highway  or  waste,  and 
the  soil  of  any  private  grounds 
within  two  miles  of  the  city,  and 
the  soil  or  pavement  of  any  street 
within  the  city,  in  order  to  drain  and 
collect  the  water  of  the  said  springs, 
and  to  make  reservoirs,  and  erect 
conduits,  waterhouses,  and  engines 
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necessary  for  keeping  and  distribut- 
ing the  water,  &c.  and  to  lay  under 
ground  aqueducts  and  pipes  for  the 
same  purpose  ;  and  it  vests  the  right 
and  property  of  all  these  in  the  cor- 
poration. Held  that,  in  addition  to 
the  springs,  the  corporation  were 
liable  to  be  rated  for  the  reser- 
voirs made  by  them  in  the  parish  of 
Lyncomh  and  Widcomb  under  the  act, 
as  for  land  occupied  by  them,  which 
reservoirs,by  means  of  aqiieducts  and 
pipes  laid  under  ground,  partly  in 
the  same  parish,  and  through  the 
parish  of  !St.  James  into  the  parish 
of  St.  Peter  and  St.  Paul,  in  Bath, 
for  the  supply  of  the  city,  produced 
to  the  corporation  a  clear  annual 
profit  of  600/. ;  but  that  the  cor- 
poration were  not  rateable  for  the 
whole  of  the  entire  profit  in  the 
first  mentioned  parish,  in  which  the 
springs  were  first  collected  into  the 
reservoirs  ;  a  proportion  of  such  en- 
tire profit  accrumg  to  them  from 
the  under-ground  aqueducts  and 
pipes  laid  into  the  soil  of  the  other 
parishes,  in  respect  of  which  they 
were  to  be  considered  as  the  occu- 
piers of  land  yielding  annual  profit 
in  those  parishes :  and  therefore  a 
rate  upon  the  entire  profits  arising 
out  of  all  the  parishes  made  on  the 
corporation  in  the  first  mentioned 
parish  was  held  bad.  The  King  v. 
The  Corporation  of  Bath,  M.  52  G. 
3.  609 

POOR  REMOVAL. 

A  pauper  renting  a  house  in  the  parish 
of  A.,  where  she  received  occasional 
relief,  and  having  relations  in  B., 
an  adjoining  parish,  but  no  settle- 
ment in  either;  after  having  been 
sent  backwards  and  forwards  from 
one  to  the  other,  was  at  last  taken 
by  the  parish  officer  of  A.  into  B., 
by  which  she  was  then  relieved,  and 
threatened  to  be  sent  to  prison  if  she 
returned  again  into  A.  :  Held  that 
her  residence  in  B.  under  such  cir- 
I  I  cumstances 
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rumftanccs  did  not  prevent  her  re- 
moval from  tlience  by  an  order  of 
justices  to  her  place  of  settlement. 
The  King  v.  The  Inhabitants  of  Bir- 
vtingham,  T.  51  G.  3.  251 

POWER. 

The  defendant's  ancestor  and  devisor 
gave  a  bond  in  a  penal  sum,  condi- 
tioned to  pay,  after  Mary  Tcr- 
72«'s  death,  1000/.  to  such  person 
or  persons  as  she  should,  by  deed 
or  will,  appoint :  Held,  1st,  that 
such  an  alternative  power  to  appoint 
a  sum  of  money,  (not  necessarily 
working  a  transmutation  of  proper- 
ty like  an  appointment  of  land,) 
was  meant  to  be  ambulatory  during 
the  life  of  the  person  who  was  to 
make  the  appointment ;  and  there- 
fore that  an  execution  of  it  by  deed 
(which  in  fact  was  retained  in  her 
own  possession)  might  be  revoked 
by  cancellation  animo  cancellandi, 
though  it  contained  no  power  of 
revocation. 

But,  2dly,  That  as  the  mere  act 
of  cutting  ofF  her  name  and  seal 
from  the  deed  was  equivocal,  it 
might  be  explained,  and  its  effect 
done  away,  by  shewing,  from  what 
was  said  by  her  at  the  time,  that  she 
did  it  under  a  mistaken  notion  that 
she  had  provided  an  cfiectual  ap- 
j)ointmenl  by  her  will  made  after 
the  deed,  and  that  the  deed  was 
therefore  useless  :  whereas,  in  truth, 
her  will  could  not  operate  as  an 
appointment;  as  it  contained  no 
direction  for  raising  the  money  upon 
the  obligor's  estate ;  but  proceeded 
upon  the  supposition,  as  therein 
expressed,  that  the  children  of  her 
appointee  (who  was  dead  at  the 
time  of  the  will  made)  "  would  ac- 
"  quire  the  said  1000/.  under  and 
"  hy  virtue  of  the  deed  of  appoint- 
"  mtnt"  and  giving  all  the  rest 
and  residue  of  her  estates  and  ef- 
fects   to  them  and    others,    "  on 


PRACTICE. 

"the  express  condition  that  they 
"  (the  children)  should  bring  into 
*'  hotchpot  with  such  residue,  &c. 
"the  said  1000/."  And  whe- 
ther she  mistook  the  contents  of 
her  will  at  the  time  she  cut  off  her 
name  and  seal,  and  made  the  de- 
claration before  mentioned ;  (which 
would  be  a  mistake  in  fact ;)  or 
whether  she  mistook  the  legal  opera- 
tion of  her  will;  (which  would  be 
a  mistake  in  law ;)  in  either  case 
the  mistake  annulled  tlie  cancel- 
lation. Jane  Perrott  and  Ot/iers, 
Executrix  and  Executors  of  George 
Perrott,  who  was  surviving  Exectiior 
of  the  Rev.  Andrew  Perrott,  against 
Georse  Wislev  Perrott.  T.  51  G.  3. 
^       ^  "^  423 

PRACTICE. 

1.  Writs  issued  out  of  this  court  against 
persons  within  the  boi'ough  of  South- 
wark,  are  to  be  directed  to  the  sheriff 
of  the  county,  who  issues  his  man- 
date thereupon  to  the  bailiff  of  the 
borough  ;  and  not  to  the  bailiff  in 
the  first  instance.  Bowring  v.  Prit' 
chard,  T.     51  G.3.  289 

2.  Leave  was  given  to  the  plaintiff  in 
debt  en  bond  conditioned  to  perform 
an  award,  after  judgment  for  him 
upon  a  plea  of  judgment  recovered, 
to  execute  a  writ  of  inquiry  upon 
the  Stat.  8  Sc9  fV.  3.  c.  11.  s.  8. 
after  a  writ  of  error  allowed,  and 
to  sign  a  new  judgment,  on  the 
terms  of  paying  costs,  and  putting 
the  defendant  in  statu  quo,  &c. 
Hanhury  v.  Guest,  T.  51  G.  3.    401 

3.  Service  of  the  copy  of  the  decla- 
ration, &c.  in  ejectment  before  the 
essoign  day  of  the  term,  on  the 
daughter  of  the  tenant  in  possession, 
in  the  absence  of  him  and  his  wife, 
is  not  sufficient,  even  though  the 
tenant  had  since  declared  that  he 
had  received  the  same,  if  it  do  not 
appear  that  he  had  received  it  before 
the  essoign  day.  Roe,  Lessee  of  Han- 
brook,  v.  Doe,  T.  31  G.  3.  441 

4.  The 
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4.  The  Court  would  not  direct  a  writ 
of  inquiry  to  be  executed  upon 
judg;ment  by  default  in  an  action  of 
debt;  but  referred  it  to  the  master 
to  ascertain  what  was  due,  upon  the 
application  of  the  defendant,  and 
after  execution  executed.  Taylor 
V.  Capper,  T.  51  G.  3.  442 

5.  A  bankrupt  who  has  been  waived 
(or  outlawed)  and  her  person  ar- 
rested and  goods  taken  by  the 
sheriff,  under  a  writ  of  capias  utla- 
gatam,  is  not  entitled  to  be  relieved 
on  summary  motion  from  such  ar- 
rest and  levy,  except  upon  the 
terms  of  appearing  to  the  action  and 
putting  in  and  perfecting  special 
bail ;  although  the  plaintiff  had  also 
proved  her  debt  under  the  commis- 
sion, and  received  a  dividend  ;  after 
which  this  action  was  commenced 
for  the  balance.  Summervil  v.  Isa- 
bella Watkins  and  Others,  M.  53  G. 
3.  536 

6.  An  intervening  Sunday  is  to  be 
reckoned  as  one  of  the  eight  days 
in  full  term  given  to  bail  to  render, 
their  principal  after  the  return  of 
the  vviit.  Creswcll  v.  Green,  M.  53 
G.  3.  537 

7.  The  i>ail  are  entided  to  be  dis- 
charged upon  their  bankrupt  prin- 
cipal's ol)taining  his  certificate  be- 
fore the  time  allowed  to  them  by 
the  indulgence  of  the  Court  for 
rendering  their  principal  is  out ; 
i.  e.  before  the  appearance  day  of 
the  last  scire  facias.  But  the  bail 
not  having  applied  in  time  to  enter 
an  exoneretur  on  the  bail-piece,  till 
after  the  money  levied  upon  them, 
they  can  only  be  relieved  on  pay- 
ment of  costs.  Mannin  v.  Partridge 
and  Another,  bail  of  Godshall,  M. 
52  G.  3.  599 

8.  If  the  attorney  employed  to  pre- 
pare a  warrant  of  attorney  to  con- 
fess judgment,  which  is  to  be  made 
subject  to  a  defeazance,  neglect  to 
insert  such  defeazance  on  the  war- 
rant which  is  required  by  rule  of 


Court  of  Michaelmas,  43  G.  3.  the 
security  is  not  thereby  avoided 
against  the  innocent  parly,  but  the 
attorney  is  guilty  of  a  breach  of 
duty  imposed  on  him  by  the  Court, 
and  answerable  for  it  on  motion. 
Shaw  V.  Evans,  M.  52  G.  3.  576 
9.  In  covenant  upon  a  deed  of  indem- 
nity, whereby  the  plaintififs  cove- 
nanted to  indemnify  the  Bank  of 
England  against  advances  to  L.  and 
B.  on  bills  of  exchange  to  the 
amount  of  100,000/.,  and  the  de- 
fendant and  others  agreed  to  sub- 
indemnify  the  plaintififs  to  the  same 
amount  in  certain  aliquot  propor- 
tions, of  which  the  defendant's  pro- 
portion was  5000/.;  and  the  plain- 
tiffs alleged  that  they  had  been  obli- 
ged  to  pay  the  whole  100,000/.  to 
the  Bank,  and  demanded  of  the  de- 
fendant his  proportion  of  5000/.,  in 
which  action  the  plaintiff;  had  judg- 
ment upon  demurrer;  the  Court 
refused  to  refer  it  to  the  Master  to 
compute  the  principal  and  interest 
due  on  the  deed  ;  considering  that  it 
was  not  a  mere  question  of  compu- 
tation of  principal  and  interest, 
but  that  it  was  open  to  the  de- 
fendant before  the  sheriff  ^s  jury  to 
enter  into  questions  of  collateral 
satisfaction  of  the  plaintiffs'  demand 
from  securities  and  eflects  of  L.  and 
B.,  the  principals,  in  their  hands. 
Denison   and  Others   v.   Mair,   M. 

52  G.  3.  622 

PRESSING. 

It  does  not  appear  that  the  master  of 
any  vessel  is  merely,  as  such,  ex- 
empted by  law  from  being  im- 
pressed ;  and  where  it  appeared  to 
the  Court,  that  a  person,  whose 
father  was  stated  to  be  acting  as 
mate  on  board  a  coasting  vessel  of 

53  tons,  had  been  just  before  ap- 
pointed to  act  as  master,  upon  a 
supposition  that  he  would  be  there- 
by exempted  from  being  impressed, 

I  I  2  the 
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the  Court  refujcd  even  a  rule  to 
shew  cause  why  he  should  not  be 
brought  up  by  habeas  corpus  to  be 
discharged  from  on  board  a  king's 
ship,  where  he  was  placed  after 
■  having  been  impressed.  Anthony 
Barrow's  Case,  T.  b\  G.  3.         34G 

PRINCIPAL  AND  SURETIES. 

A  bond  for  the  collection  and  payment 

over  of  public  duties  may  be  ])ut  in 

.  force  against  one   of  the  sureties, 

.  though  he  were  not  a]>prized  of  the 

/default  of  the  principal  collector  in 

not  paying  over  the  duties  collected 

by  him,  nor  called  upon  for  an  in- 

.  demnity  by  the  commissioners  till 

.  after  the  dismissal  from  office  of  such 

collector.   Nares  and  Pepys  v.  /iow- 

les,  M.  52  G.S.  510 

PRIVILEGE   OF   PARLIAMENT. 

1.  To  an  action  of  trespass  against  the 
Speaker  of  the  House  of  Commons 
'  for  forcibly,  and  with  the  as>istance 
of  armed  soldiers,  breaking  into  the 
messuage  of  the  plaintiff,  (the  outer 
door  being  shut  and  fastened,)  and 
arresting  him  there,  and  taking  him 
to  the  Tower  of  London,  and  im- 
prisoning him  there;  it  is  a  legal 
justification  and  bar  to  plead  that 
a  parliament  was  held,  which  was 
sitting  during  the  period  of  the  tres- 
passes complained  of ;  that  the  plain- 
tiff was  a  member  of  the  House  of 
Commons ;  and  that  the  House 
having  resolved,  "  that  a  certain 
letter,  &c.  in  Cobbeit's  Weekly  Re- 
gister, was  a  libellous  and  scanda- 
lous paper,  reflecting  on  the  just 
rights  and  privileges  of  the  house  ; 
and  that  the  plaintiff,  who  had  ad- 
mitted that  the  said  letter,  &c.  was 
printed  by  his  authority,  had 
been  thereby  guilty  of  a  breach  of 
the  privileges  of  that  house  ;"  axid 
having  ordered  that  for  his  said 
offence  he  should  be  committed  to 
the  Tower^  and  that  the  Speaker 


should  issue  his  warrant  accordingly; 
the  defendant,  as  Speaker,  in  ex- 
ecution of  the  said  order,  issued  his 
warrant  to  the  Serjeant  at  Arms, 
to  whom  the  execution  of  such 
warrant  belonged,  to  arrest  the 
plaintiff,  and  commit  him  to  the 
custody  of  the  Lieutenant  of  the 
Tower;  and  issued  another  warrant 
to  the  Lieutenant  of  the  Tower,  to 
receive  and  detain  the  plaintiff  in 
custody  during  the  pleasure  of  the 
house  ;  by  virtue  of  which  first 
warrant  the  Serjeant  at  Arms  went 
to  the  messuage  of  the  plaintifl^ 
where  he  then  was,  to  execute  it ; 
and  because  the  outer  door  was 
fastened,  and  he  could  not  enter, 
after  audible  notification  of  his  pur- 
pose, and  demand  made  of  admis- 
sion, he,  by  the  assistance  of  the 
said  soldiers,  broke  and  entered  the 
plaintiff's  messuage,  and  arrested  and 
conveyed  him  to  the  Tower,  where 
he  was  received  and  detained  in 
custody,  under  the  other  warrant, 
by  the  Lieutenant  of  the  Tower. 
Sir  Francis  Burdett,  Bart.  v.  The 
Right  Honourable  Charles  Abbott, 
Speaker  of  the  House  of  Co?nmons, 
E.  51  G.  3.  I 

2.  The  Serjeant  at  Arms  of  the 
House  of  Commons,  being  charged 
with  the  execution  of  the  Speaker's 
warrant  for  arresting  and  conveying 
to  the  Tower  the  plaintiflf^  a  mem- 
ber of  the  house,  for  a  breach  of 
privilege,  is  not  guilty  of  any  excess 
of  authority  in  the  execution  of 
such  warrant,  so  as  to  make  him  a 
trespasser  ab  initio,  if,  upon  the  re- 
fusal of  the  plaintiff  to  submit  to 
the  arrest,  and  his  shutting  the 
outer  door  against  the  Serjeant, 
who  had  demanded  admission  for 
the  purpose,  and  declaring  that  the 
warrant  was  illegal,  and  that  he 
would  only  submit  to  superior 
force;  and  a  large  mob  having 
assembled  before  the  plaintiff's 
house,  and  in  the  streets  adjoining, 
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PROCESS. 

«o  that  the  Serjeant  could  not  ar- 
rest and  convey  the  plaintiff  to  the 
Tower,  without  danger  to  him- 
self and  his  ordinary  assistants,  if 
at  all,  by  the  mere  aid  of  the  civil 
power;  the  Serjeant  thereupon 
called  in  aid  a  large  military  force; 
and  after  breaking  into  the  plain- 
lifFs  house,  placed  a  competent 
number  of  the  military  therein  for 
the  purpose  of  securing  a  safe  and 
convenient  passage  to  conduct  the 
plaintiff'  out  of  the  house  into  a 
carriage  in  waiting,  and  from  thence 
conducted  him  with  a  large  military 
escort  to  the  Tower,  using  at  the 
same  time  every  personal  courtesyto 
his  prisoner  consistent  with  the  due 
execution  of  his  duty  ;  which  how- 
,  ever  will  not  admit  of  delay,  (breed- 
ing hazard,)  in  the  execution  of 
such  warrant.  Sir  Francis  Burdett, 
Bart.  V.  Francis  John  Colman,  Esq. 
T.    51  G.  3.  163 

•3.  See  further.  Evidence,  1. 

PROCESS. 

See  Writs. 

In  trespass  against  magistrates  for  an 
act  done  by  them  ex  officio,  the 
plaintifFmust  shew  at  nisi  prius  that 
tie  proceeded  upon  a  writ  sued  out 
within  six  months  after  notice  to 
them  of  the  action  ;  although  there 
be  a  continuing  cause  of  action  ; 
and  therefore  the  plaintiff  must 
sliew  a  return  and  continuance  of 
the  first  writ,  if  the  second  be  out 
of  the  time  fixed  by  the  notice. 
Weston  V.  Fournier,  M.  52  G.  3. 

491 

PRIZE. 

See  Insurance,  7. 

PROMISSORY  NOTES. 
See  Bills  of  Exchange. 
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RATE 
See  Poor's  Rate, 

RECORD. 

If  the  plaintiff  in  an  action  for  a  ma- 
licious prosecution  offer  to  prove 
at  the  trial  the  original  record  of 
the  indictment  and  acquittal,  or  a 
true  copy  thereof,  such  evidence 
must  be  received,  though  there 
were  no  order  of  the  Court  or  fiat 
of  the  Attorney-General  allowing 
the  plaintiff  a  copy  of  such  record  : 
but  the  officer,  who,  without  such 
authority,  produces  the  record  or 
gives  a  copy  of  it  to  the  party,  is 
answerable  for  the  contempt  of 
Court  in  so  doing;  and  the  Judge 
at  nisi  prius  would  not  compel  him 
to  produce  the  record  in  evidence, 
without  such  authority.  Legatt  v. 
Toltervey,  T.  51  G.  3.  302 

REMITTANCE. 
See  Assumpsit,  4. 

REMOVAL. 

See  Poor  Removal. 

REVERSION. 
See  Action  on  the  Case,  2. 

REVOCATION. 
See  Power,  1. 

SACRAMENT. 
See  Corporation,  2. 

SALE. 
See  Carrier.    Vendor  and  Vendee. 

SCIRE  FACIAS. 
See  Pleading,  2. 

SERVANTS. 

See  Master  and  Servant.     Wages, 
Rate  of. 

SESSIONS. 
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SETTLEMENT. 


SESSIONS. 
See  Wages,  Rate  of. 

SET  OFF. 

Commissions  del  credere  for  guaranty- 
ing sums  insured  upon  policies  arc 
due  upon  entering  into  the  con- 
tract of  guarantie,  and  may  be  re- 
covered in  an  action  of  indebitatus 
assumpsit;  and  after  judgment  by 
default,  the  defendant  cannot  set  off 
in  reduction  of  damages  the  amount 
of  losses  not  indemnified.  Caruthers 
V.  Graham,  M.  52  G.  3.  578 

';•  SETTLEMENT. 

See  Poor  Removal. 

By  Apprenticeship. 

In  order  to  prevent  the  settlement  of 
an  apprentice  bound  to  a  master 
M'ho  was  residing  in  the  parish  under 
a  certificate  from  a  friendly  society, 
by  virtue  of  the  stat.  33  G.  3.  c.  54. 
it  is  not  sufficient  for  the  certificated 
parish  merely  to  produce  the  cer- 
tificate, upon  appeal  to  the  sessions 
from  an  order  of  removal  of  the 
apprentice  to  such  parish,  but  they 
must  also  shew  that  such  certificate 
had  been  delivered  to  the  parish 
officers,  as  mentioned  in  sect.  17. 
of  the  act,  before  the  service  of  the 
apprentice.  The  King  v.  The  Inha- 
bitants of  Egreinont,  T.  51  G.  3.  253 

Sec  Settlement — by  Hiring  and 
Service,  1. 

SETTLEMENT— %  Hiring  and 
Service. 

Three  months  after  a  pauper,  under 
age,  had  hired  himself  generally  to 
a  brickmaker  for  a  year,  they  en- 
tered into  a  written  contract,  un- 
stamped and  without  seals,  whereby 
the  pauper  covenanted  and  agreed 
to  serve  his  master  for  three  years, 
to  learn  to  make  bricks,  &c.  on 
condition  of  his  master  finding  him 
3 


in  board,  lodging,  and  clothes,  and 
for  him  to  be  decently  clothed  at 
the  end  of  the  three  years,  on  con- 
dition of  his  attending  the  kiln  at 
nights :  held  that  this  contract, 
(assuming  that  an  infant  might  bind 
himself  by  any  contract  made  for 
his  benefit  at  the  time,  if  legaHy 
framed,)  was  no  proof  of  an  appren- 
ticeship in  the  contemplation  of  the 
parties,  but  only  of  a  new  hiring  in 
the  same  relation  of  master  and  ser- 
vant as  the  original  hiring ;  only 
restraining  the  service  to  such  em- 
ploy of  the  master  as  would  enable 
the  boy  to  learn  the  trade;  (for  the 
master  did  not  bind  himself  to  teach 
him  the  trade.)  But  if  the  inten- 
tion of  the  parties  had  appeared  to 
be  to  contract  for  an  apprenticeship, 
yet  as  such  contract  was  illegal  and 
void  in  the  form  and  manner  of  it, 
it  would  not  have  done  away  the 
original  good  contract  of  hiring  and 
service  for  a  year;  and  therefore 
the  servant  wouid  at  any  rale  gain  a 
settlement  by  serving  his  master  for 
a  year.  The  Kim^  v.  The  Inhabi- 
tants ofShinfield,  M.  52  G.  3.    541 

SETTLEMENT— ^-j/  taking  a    Tene- 
ment. 

Where  the  pauper  applied  to  the  owner 
of  a  farm  for  the  milking  of  a  cow, 
which  it  was  agreed  that  he  should 
have  for  the  season,  at  9/. ;  and  the 
particular  cow  was  then  pointed 
out ;  though  nothing  was  said  as  to 
how  or  where  the  cow  was  to  be 
fed,  further  than  that  he  was  then 
told  that  the  owner's  farming  man 
would  inform  him  in  what  pasture 
the  cow  would  be  first  milked ;  of 
which  he  was  afterwards  informed; 
and  so  from  time  to  time  as  the 
pasture  was  changed:  held  that  this 
was  sufficient  evidence  of  a  contract 
for  the  taking  of  s.  pasture-fed  cow, 
and  by  consequence  of  a  tenement 
within  the  statute,  so  as  to  confer  a 
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settlement  on  the  pauper,  who  rent- 
ed another  tenement  at  the  same 
time  of  the  annual  value  altogether 
of  10/.  The  King  v.  The  Inhabitants 
ofDarleij  Abbey,  T.  51  G.  3.     280 

SHERIFF. 

If  upon  the  execution  of  a  writ  of 
capias  ad  satisfaciendum,  which  re- 
cjuires  the  sheriff  to  take  and  keep 
the  body,  so  that  he  may  have  it  oh 
the  return-day  of  the  writ  at  West- 
minster to  satisfy  the  plaintiffs  of  their 
damages,  costs,  and  charges,  the 
sheriff,  before  the  return-day,  receive 
the  money  due  from  his  prisoner, 
and  thereupon  liberate  him,  before 
he  has  paid  it  over  in  satisfaction  to 
the  party  entitled  to  it,  he  is  an- 
swerable as  for  an  escape  :  and  his 
return,  under  the  common  rule,  of 
cepi  corpus,  and  that  he  detained 
the  prisoner  until  he  satisfied  him 
(the  sheriff)  the  levy-money  indorsed 
on  the  writ,  which  he  had  ready,  as 
commanded,  &c.  is  of  no  avail. 
Slackford  and  Another,  Executrix  and 
Executor  of  Slackford,  v.  Austen, 
Siieriff  of  Hurrey,  31.  52  G.  3.   462 

SHIP.        f.  ,f-' 

1.  Proof  of  the  execution  of  a  bill  of 
sale  of  a  ship  to  the  defendant  is  not 
evidence  to  charge  him  as  an  owner 
with  stores  furnished  to  the  ship, 
without  shewing  his  assent  to  such 
sale.  Neither  is  the  register  of  the 
ship,  naming  him  as  a  part-owner, 
made  by  and  upon  the  oaths  of 
others,  prima  facie  evidence  to 
charge  him  as  owner,  without  his 
assent  or  adoption.  Tinkler  v.  Wal- 
pole,  T.  51  G.  3.  226 

2.  Ship  documents,  see  Insurance,  1. 

SOUTHWARK  BOROUGH 
COURT. 

1.  Writs  issued  out  of  this  court 
against  persons  within  the  borough 


of  Southwark  are  to  be  directed  to 
the  sheriff  of  the  county,  who  issues 
his  mandate  thereupon  to  the  sheriff 
of  the  borough;  and  not  to  the  bai- 
liff in  the  first  instance.  Bowring 
v.  Pritchard,  T.  51  G.  3.  289 

2.  Where  a  demand  for  plumber's 
work,  and  new  materials  found, 
amounting  in  value  to  8/.,  was  re- 
duced below  5/.  by  the  plaintiff's 
taking  the  old  lead  and  allowing  for 
it,  instead  of  using  it  as  far  as  it 
would  go,  in  which  case  the  ori- 
ginal demand  would  have  been  un- 
der 5/.,  the  plaintiff  is  not  entitled 
to  his  costs  under  the  Southwark 
borough  act,  46  G.  3.  c.  87.,  and  it 
is  not  a  demand  reduced  below  5/. 
by  balancing  an  account  within  the 
exception  in  the  12th  section.  Por- 
ter V.  Philpot,  T.  51  G.  3.         344 

STATUTES. 

A  bond  with  a  condition,  reciting 
that  the  principal  obligor,  with  his 
sureties,  became  bound  as  collector 
of  certain  duties  assessed  under  the 
Stat.  43  G.  3.  (c.  122.)  to  the  com- 
missioners acting  for  the  district 
under  that  statute,  for  the  due 
collection  and  payment  of  those 
duties  to  the  receiver-general,  could 
not,  it  seems,  be  enforced  if  the 
statute  referred  to  did  not  authorize 
the  collection  of  those  duties ; 
though  in  fact  the  collector  had 
received  sums  from  the  subjects  as 
and  for  such  duties.  But  that  sta- 
tute authorizing  the  duties  to  be 
assessed  and  collected  "  under  the 
"  regulations  of  any  act  to  be  passed 
"  in  the  same  session  of  parliament 
"  for  consolidating  certain  ofthepro- 
"  visio}is  contained  in  any  act  or  acts 
"  relating  to  the  duties  under  the  ma- 
"  nagement  of  the  coinmissioners  for 
"  the  affairs  of  taxes,"  &c.  was  held 
to  speak  the  language  of  the  legis- 
lature as  from  the  commencement 
of,  and  with  reference  to,  the  whole 
session. 
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session,  and  to  relate  to  a  pnor  act, 
with  the  title  referred  to,  passed  in 
the  same  sessions,  (c.  99.),  and  in- 
dorsed accordingly  with  a  prior 
date,  by  virtue  of  the  stat.  33  G.  3. 
c.  13. 

And  such  bond  may  be  put  in 
force  against  one  of  the  sureties, 
though  he  were  not  apprized  of  the 
default  of  the  principal  collector  in 
not  paying  over  duties  collected  by 
.  him,  nor  called  upon  for  an  indem- 
nity by  the  commissioners  till  after 
the  dismissal  from  office  of  such 
collector.  Nares  and  Pepys  v. 
Rowles,  M.  53  G.  3.  510 

Hen.  VIII. 
23.  c.  5.    (Bridges)  477 

Edw.  VI. 
5  &  6.  c.  19.     (Money)  402 

Elizabeth . 

5.  c.  4.     (Rating  of  wages)          395 
18.  c.  3.     (Bastards)  278 

43.  c.  3.     (Poors'  rate)  256.  619 

James  I. 
1.  c.Q.     (Rating  of  wages)         395 

^  Charles  I. 

16.  c.  4.  s.  2.     (Continuing  stat. 

of  1  J.  1.  c.  6.)  395 

See  the  general  observation  on 
statutes  passed  in  the  latter 
period  of  Charles  I. 

Charles  II. 

12.  c.  24.  s.  45.     (Excise  con- 

viction) 267 

13.  St.  2.  c.  1.  s.  12.     (Corpora- 

tion act)  549 

13  &  14.  c.  12.     (Poor  removal)  251 

(Settlement)     280 

William  and  Mary. 

1.  c.  18.     (Toleration  act)  285 

8  &  9.  c.  11.  ».  8.     (Inquisition 

of  damages)  401 

6 


Anne. 

10.  c.  18.  s.  3.      (Inrolment  of 

deeds)  231 

George  I. 

6.  c.  18.    (Transferable  shares. 

Nuisances)  406 

12.  c.  29.     (Affidavit  of  debt)      216 

George  II. 

5.  c.  30.  s.  23.     (Bankrupt)       198. 

200 
20.  c.  19.  *.  2.  (Servants  in  hus- 
bandry) 605 
23.  c.  33.  s.  19.     (Middlesex 

county  court)  301 

32.  c.  17.     (Excise  conviction. 

Summons)  267 

George  III. 

6.  c.  25:     (Servants  in  husband- 
ry, &c.)  605 
c.  70.     {Bath  water  act)         609 

17.  c.  26.     (Annuity  act)  445 

19.  c.  50.  *.  2.  (Excise)  207 
34.  c.  68.  s.  15  &  16.     (Ship 

register)  230 

43.  c.  46.  (Costs)  343 
46.  c.  87.     {Southwark  borough 

court)  344 

49.  c.  68.     (Bastard)  278 
c.  121.     (Bankrupt.     Wit- 
ness) 565 

50.  c.  4.  (Annual  indemnity  act)  549 

STOCKS. 
See  Indictment,  2. 

STOPPING  IN  TRANSITU. 
See  Vendor  and  Vendee,  1. 

SUMMONS. 

The  leaving  with  a  woman  at  the  de- 
fendant's house,  whom  the  witness 
believed  to  be  a  menial  servant  of 
the  defendant,  a  copy  of  the  sum- 
mons to  appear  and  answer  to  the 
ollence  charged,  (to  which  woman 

the 


TRESPASS. 


TROVER. 


661 


the  original  was  al!.o  shewn,)  is  a 
sufficient  summons  within  the  stat, 
32  G.  2.  c.  17.  The  King  v.  Cfiand- 
ier,  T.  51  G.  3.  267 

SURETIES. 

See  Bond,  2. 

TENANT. 
See  Landlord  and  Tenant. 

TOLERATION  ACT. 

See  Dissenters,  I. 

TRADE. 

St'c  Insurance,  5. 

TREES. 

See  Trespass,  2. 

TRESPASS. 

See  Privilege. 

1.  The  plaintiff's  dogs  having  hunted 
and  caught,  on  the  defendant's  land, 
a  hare  started  on  the  land  of  an- 
other, the  property  is  thereby  vested 
in  the  plaintilli  wlio  may  maintain 
trespass  against  the  defendant  for 
afterwards  taking  away  the  hare. 
And  so  it  would  be  though  the 
hare,  being  quite  spent,  had  been 
caught  up  by  a  labourer  of  the  de- 
fendant/b?"  the  benefit  of  the  hunters. 
Churchward  v.  Studdy,  T.  51  G.  3. 

249 

2.  To  an  action  of  trespass  for  cutting 
down  and  converting  trees,  which 
the  defendant  justified  as  growing 
upon  his  soil  and  freehold,  the 
plaintiff  replied  that  the  t7-ees  were 
his  freehold,  and  not  the  freehold  of 
the  defendant :  and  this  was  held  to 
be  proved  by  shewing  that  they 
grew  on  a  certain  woody  belt,  15 
.feet   wide,    which   surrounded    ihe 
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plaintiff's  land,  but  was  undivided 
by  any  fences  from  the  several  closes 
adjoining,  of  which  it  formed  part, 
belonging  to  different  owners  ;  and 
that  from  time  to  time  the  plaintiff 
and  his  ancestors,  at  their  pleasure, 
cut  down,  for  their  own  use,  the 
trees  growing  within  the  belt,  and 
that  the  several  owners  of  the  dif- 
ferent closes  inclosing  the  belt,  never 
felled  trees  there,  though  they  felled 
them  in  other  parts  of  the  same 
closes  ;  and  that  when  they  made 
sale  of  their  estates,  the  trees  in  the 
belt  were  never  valued  by  their 
agents,  because  they  were  reputed 
and  considered  to  belong  to  the 
plaintiff  and  his  ancestors,  in  which 
the  several  owners  acquiesced.  Sir 
Thofnus  Stanley,  Bart.  v.  White,  T. 
51  G.3.  332 

3.  In  trespass  against  magistrates  for 
an  act  done  by  them  ex  officio,  the 
plaintiff  must  shew  at  nisi  prius  that 
he  proceeded  upon  a  writ  sued  out 
within  six  months  after  notice  to 
them  of  the  action,  although  there 
be  a  continuing  cause  of  action ;  and 
therefore  the  plaintiff  must  shew  a 
return  and  continuance  of  the  first 
writ,  if  the  second  be  out  of  the 
time  fiSed  by  the  notice.  Weston  v. 
Fournier  and  Another,  M.  52  G.  3. 

4£ft\ 
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TROVER. 

See  Vendor  and  Vendee. 

In  trover  for  a  bond,  the  plaintiff  may 
give  parol  evidence  of  it  to  support 
the  general  description  of  the  instru- 
,ment  in  the  declaration,  without 
having  given  the  defendant  previous 
notice  to  produce  it ;  as  the  nature 
of  the  action  gives  sufficient  notice 
to  the  defendant  of  the  subject  of 
inquiry,  to  prepare  himself  to  pro- 
duce it,  if  necessary,  for  his  defence. 
Hoiv  and  Another,  Executors  of  Ni- 
cholls,  v.  Hall,  T.51G.  3.        274 


Kk 


VENDOR 


662       WAGES,  RATE  OF. 


WITNESS. 


VENDOR  AND  VENDEE. 

1.  The  defendants  having  sold  a  quan- 
tity of  timber,  then  lying  at  their 
own  wharf,  to  J>.,  for  bills  payable 
at  a  future  day ;  which  timber  was 
then  marked  by  D.,  and  a  small 
part  of  it  was  forwarded  by  the  de- 
fendants to  one  place,  and  part  to 
another;  and  then  D.,  before  the 
lime  of  payment  arrived,  sold  the 
whole  to  the  plaintiff,  who"  notified 
such  sale  to  the  defendants,  and  was 
answered  that  it  was  very  rvell ;  and 
then,  in  the  presence  of  the  defend- 
ants, the  plaintiff  marked  all  the 
timber  lying  at  their  wharf,  and 
afterwards  marked  that  which  had 
been  forwarded  to  the  other  two 
stages :  Held  fhat  the  defendants, 
after  such  assent  to  the  transfer,  and 
such  marking  by  the  plaintiff  could 
not  retain  or  stop  any  of  the  timber 
as  in  transitu  upon  the  subsequent 
insolvency,  before  the  day  of  pay- 
ment, of  D.,  the  original  vendee, 
to  whom  payment  had  been  made 
by  the  plaintiff;  whatever  question 
there  might  have  been  as  between 
the  original  vendors  and  vendee. 
Stoveld  V.  Hughes  and  Another,  T, 
51  G.  3.  308 

2.  Under  a  contract  to  purchase  300 
tons  of  Campeachy  logwood,  at  35/. 

y<^^er  ton,  &c.  to  be  of  real  merchant- 
'       able  quality  ;  and  such  as  might  be 
determined  to  be  otherwise  by  im- 
partial judges,  to  be  rejected ;  the 
vendee  is  bound  to  take  so  much  of 
■      the  wood  tendered  as  turned  out  to 
be  of  the  sort  described,  at  the  con- 
tract price ;  though  it  appeared  at 
•the  time  that  a  part,   which  was 
afterwards  ascertained  to  be  16  out 
of  the  300  tons,  was  of  a  different 
and  inferior  description.     Graham 
V.  Jackson,  M.  52  G.  3.  498 

WAGES,  RATE  OF. 

The  Stat.  16  Car.  1.  c.  4.  s.  2,  having 
continued  the  stat,  1  Jac.  1.  c.  6. 


the  2d  and  3d  sections  of  which  last 
mentioned  statute,  in  extension  of 
the  stat.  5  Eliz.  c.  4.,  authorizes 
the  justices  in  sessions  (with  the  she- 
riff, if  ho  conveniently  may)  to  rate 
the  wages  of  any  labourers,  ^c.  or 
workmen  xvhulsoever ,  ^c. ;  this  court 
granted  a  mandamus  to  the  justices, 
&c.  of  Kent,  to^hear  an  application 
of  the  journeymen  millers  of  that 
county,  praying  them  to  make  such 
rate  :  which  application  the  justices 
had  refused  to  hear  upon  the  merits; 
considering  that  they  had  no  juris- 
diction over  other  than  the  wages  of 
servants  in  husbandry.  The  King  v. 
The  Justices  of  Kent,  T.  51  G.  3. 

395 
WAIVER. 

See  Outlawry. 

WARRANT. 

See  Arrest,  4,     Pwhvilege  of  Par- 
liament. 

WARRANT  OF  ATTORNEY. 

If  the  attorney  employed  to  prepare  a 
warrant  of  attorney  to  confess  judg- 
ment, which  is  to  be  made  subject 
to  a  defeazance,  neglect  to  insert 
1  such  defeazance  on  the  warrant, 
which  is  required  by  rule  of  court 
of  M.  42  G.  3.,  the  security  is  not 
thereby  avoided  against  the  innocent 
party;  but  the  attorney  is  guilty  of 
a  breach  of  duty  imposed  on  liim 
by  the  court,  and  answerable  for  it 
on  motion.  Shaxv  v.  Evans,  M. 
52  G.  3.  576 

WASTE. 

See  Action  on  the  Case,  2. 

WITNESS. 

In  an  action  by  the  obligees  of  a  joint 
and  several  bond  against  one  of  the 
obligors,    vrho  was   surety  for  an- 
other of    them   who   had  become 
bankrupt. 


WITNESS. 


WRITS. 
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bankrupt,  which  action  was  brought 
after  the  plaintiffs  had  elected  to 
prove  their  debt  under  the  commis- 
sion, and  thereby  had  relinquished 
their  action  against  the  bankrupt  by- 
sec.  14.  of  the  Stat.  49  G.  3.  c.  121  ; 
the  bankrupt  not  having  obtained 
his  certificate,  and  therefore  still 
liable  to  be  sued  by  the  defendant ; 
his  surety,  in  case  of  a  verdict 
against  him  by  the  plaintiffs,  is  not 
a  competent  witness  for  the  defend- 
ant, to  prove  that  a  payment  of  a 
sum  equal  to  the  penalty  of  the 
bond  made  by  him  (the  bankrupt) 
to  the  plaintiff  before  the  action 
brought,  was  made  in  discharge  of 
the  bond,  and  not  upon  any  other 
account.  Townend  and  Another  v. 
Downing,  M.  52  G.  3.  565 


WORKMEN. 
See  Wages,  Ratb  of. 

WRIT  OF  INQUIRY. 
See  iNauiRY,  Writ  of. 

WRITS. 

Writs  issued  out  of  this  court  against 
persons  within  the  borough  o^South- 
luarkf  are  to  be  directed  to  the  she- 
riff" of  the  county,  who  issues  his 
mandate  thereupon  to  the  bailiff"  of 
the  borough  ;  and  not  to  the  bailiff" 
in  the  first  instance.  Bowring  v. 
Pritchard,  T.  51  G.  3.  289 


END  OF  THE  FOURTEENTH  VOLUME. 
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